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I. APPEALING AN UNFAVORABLE ELIGIBILITY DETERMINATION: 
FAIR HEARING 

 
After an application is submitted, the Medicaid agency will eventually 

make an eligibility determination, and the application either will be approved or 

denied. If an application is denied, the applicant has a right to a Medicaid appeal 

by requesting an administrative hearing known as a  “fair hearing.”  

In New Jersey, the applicant must appeal the denial in writing within 20 

days of the receipt of the denial notice. N.J.A.C. 10:49-10.3. There is no required 

format for the fair hearing request: 

A request for hearing shall be defined as any clear expression 
(submitted in writing) by claimants (or someone authorized to act 
on behalf of claimants) to the effect that they desire the 
opportunity to present their case to higher authority. 

 
N.J.A.C. 10:49-10.3(b)(1). 

If the applicant appeals the denial on a timely basis, the State must grant 

the applicant a fair hearing.  

If the agency action involves a reduction or termination in benefits, the 

claimant may request that services continue until a hearing is held and a decision 

rendered, unless the sole issue is a question of federal or state law or policy. 

Keep in mind that, if benefits are continued but the claimant ultimately does not 
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prevail at the hearing, the Medicaid agency is permitted to recover the costs of 

the services provided during that period. Begley, T. Jr. and Jeffreys, J., 

Representing the Elderly Client: Law and Practice, §10.04 (Wolters Kluwer 2013). 

Preparation for the Fair Hearing 

Prior to the hearing, the attorney for the Medicaid applicant/petitioner 

may wish to serve written discovery, in the form of interrogatories, document 

requests, or requests for admissions. Practically speaking, most, if not all, of the 

information requested in a document request will be found in the agency’s file, 

so a request to inspect and copy the file may not be necessary. 

N.J.A.C. 1:10B–10.1 provides guidelines for obtaining discovery in 

connection with a fair hearing: 

Discovery 
 
(a) The county welfare agency or the Division of Medical Assistance 
and Health Services shall provide the applicant/recipient or his or 
her authorized representative an opportunity to review the entire 
case file and all documents and records to be used in the hearing. 
The review shall occur at a reasonable time before the hearing as 
well as during the hearing. 
 
(b) If a party wants information other than what is provided in (a) 
above, the party must request permission from the judge. The 
judge may permit the additional discovery only if there is good 
cause. The judge may not delay the hearing to allow for additional 
discovery. 
 
Thus, according to the above-referenced regulation, although the 

petitioner has a right to review the case file, in order to serve interrogatories, a 

notice to produce, or a request for admissions, the petitioner’s attorney must 

make a request to do so to the Administrative Law Judge (“ALJ”). 
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Interrogatories should generally include requests for the following 

information:  

• the identity of the person(s) answering the interrogatories;  
 

• the person(s) who provided information to assist in answering the 
interrogatories; 

  
• the person(s) who reviewed the interrogatory answers prior the service; 

 
• the person(s) with knowledge of the facts; 

  
• an identification of experts or other witnesses that the responding party 

intends to call at the hearing;  
 

• an identification of all written and oral communications between the 
agency and the applicant;  

 
• an identification of all relevant documents;  

 
• a detailed narrative outlining each factual basis for the Medicaid denial;  

 
• if the denial is based upon excess resources or a transfer of assets, the 

interrogatories should demand an identification of those resource(s) or 
transfer(s);  

 
• if the denial is based upon excess income, the interrogatories should 

demand the categories and amounts of that income; and,  
 

• a citation of any federal or state statute, law, regulation, ordinance, code, 
or Medicaid Communication that the agency claims is applicable.   
 

See Begley, T. Jr. and Jeffreys, J., Representing the Elderly Client: Law and 

Practice, supra, §10.09. 

The ALJ is typically amenable to an informal initial conference (normally 

telephonic) with the parties. An initial conference is recommended, in order to 

streamline discovery, address discovery disputes, discuss timetables for motion 

practice, and/or explore settlement.  
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When the dispute concerns a matter of law, rather than a dispute 

regarding the facts, the claimant’s attorney may file a summary judgment 

motion. If the summary judgment motion is successful, of course, this will avoid 

the need for a hearing. Even if unsuccessful, the agency will be forced to admit 

or dispute issues of fact asserted by the moving party, thus narrowing the issues 

at the hearing. 

Prior to the fair hearing, the claimant’s counsel may file a brief with the 

ALJ, to provide the ALJ with the facts, issues, and related law in this complex 

area of practice. The parties may agree to present the ALJ with a list of 

stipulated facts, to streamline the hearing. 

At the Fair Hearing 

Medicaid fair hearings are very informal, with hearsay and leading 

questions often permitted.  

Procedures governing the hearing are set forth  in N.J.A.C. 1-:49-10.8: 

The hearing shall be conducted pursuant to the procedures set 
forth in the Administrative Procedure Act and the Uniform 
Administrative Procedure Rules (N.J.A.C. 1:1). The Special Hearing 
Rules set forth in N.J.A.C. 1:10B apply to claimant (beneficiary) 
hearings. (See 42 C.F.R. 431.200, Subpart E.)   
 
Unlike a typical trial, the Medicaid agency may be represented by a non-

lawyer representative from the county board of social services, such as the 

Medicaid supervisor or case worker. Callinan, J., New Jersey Elder Law, 8-18 

(New Jersey Law Journal 2015).  Prior to the start of the hearing, there may be 
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an opportunity to discuss the case with the Medicaid representative, and to 

negotiate a settlement. 

During the fair hearing, the applicant (or his or her family member(s)) 

may testify, other witnesses may be presented and cross-examined, and 

documentary evidence may be presented. To ensure that the hearing proceeds 

smoothly, the attorney should meet with the client and/or family member(s) to 

prepare him or her for his/her testimony; organize the file so that important 

materials are easily accessible and proposed exhibits are handy; and, if possible, 

bring a paralegal or an office assistant familiar with the file, to assist in retrieving 

file materials. Begley, T. Jr. and Jeffreys, J., Representing the Elderly Client: Law 

and Practice, supra, 10.09.  

I always recommend preparing a hearing outline, to include details of the 

testimony I plan to elicit from my witnesses, exhibits I plan to introduce, as well 

as areas of proposed cross-examination of witnesses for the Medicaid agency. 

For example, if the case involves Medicaid’s denial of benefits based upon the 

transfer of the applicant’s house to a “caregiver child,” I would elicit detailed 

testimony from that child regarding the applicant’s medical issues and functional 

limitations, the child’s activities performed for the parent during the two years 

preceding nursing home admission (preparation of meals, monitoring of diet, 

administration of medications, ensuring safety, shopping, transportation, and 

personal support activities, laundry, assistance with dressing, bathing, toileting, 

transfer, eating, arranging for and transportation to medical appointments, etc.). 
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I would also consider introducing testimony or evidence from a geriatric care 

manager, who would review the applicant’s limitations and opine that the 

caregiver child’s actions allowed the applicant to remain at home rather than in a 

nursing home.  

The Medicaid agency has the burden of proving at the fair hearing that its 

decision was proper. Begley, T. Jr. and Jeffreys, J., Representing the Elderly 

Client: Law and Practice, supra, 10.02[A]. 

The ALJ must provide a written plenary review of the evidence, and an 

adjudication of all issues on appeal. 

The ruling of the ALJ is limited to whether or not Medicaid complied with 

federal and state rules and regulations in denying eligibility. 

As discussed above, although traditional court rules of procedure and 

evidence are followed, the ALJ will frequently allow both sides great latitude to 

ensure that all relevant evidence is entered into the record. If an unexpected 

issue arises at the hearing, counsel may request additional time to brief the issue 

following the conclusion of the fair hearing. 

The appeals process does not end with the ALJ’s decision. Any party who 

disagrees with any findings or conclusions set forth in the ALJ’s initial decision 

may file written exceptions to the decision. N.J.A.C. 1:1-18.4. A party may also 

respond to exceptions filed by the adverse party. 

The Director of the State Medicaid agency must then approve or reject the 

ALJ’s initial decision before it becomes a final agency decision. Unfortunately but 
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not surprisingly, in practice the Medicaid Director is often more sympathetic to its 

agency’s positions and decisions, rather than to the arguments of the Medicaid 

applicant. Consequently, an ALJ initial decision that is favorable to the 

claimant/petitioner is often ultimately rejected by the Director, and an ALJ 

decision that is favorable to the Medicaid agency is usually adopted by the 

Director. 

If the initial denial of benefits is upheld by the Medicaid Director, the only 

recourse for a Medicaid applicant is to appeal to a court of law: to the Appellate 

Division of the Superior Court of New Jersey, or to the Federal District Court of 

the State of New Jersey. 

Although deciding whether to appeal to the state or federal court involves 

a variety of considerations, elder law practitioners are generally of the opinion 

that the state courts tend to be more deferential toward the Medicaid agency; on 

the other hand, retroactive relief is generally available in state court but not in 

federal court.  

II. APPEALING A FINAL AGENCY DECISION TO THE 
SUPERIOR COURT OF NEW JERSEY,  

APPELLATE DIVISION 
 

Appeals to the state court will be guided by the New Jersey Rules of 

Court. 

Time to Appeal 

 The time to appeal from a Medicaid final agency decision is 45 days from 

service of the final agency decision: 
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R. 2:4-1(b):  
 
Appeals from final decisions or actions of state administrative 
agencies or officers, other than appeals from judgments of the 
Division of Workers’ Compensation and other than those governed 
by R. 8:2 (tax matters) and by R. 4:74-8 (Wage Collection Section 
appeals), shall be taken within 45 days from the date of service of 
the decision or notice of the action taken.  
 

How to Appeal 
 
 An appeal of a final agency decision is taken by filing an original Notice of 

Appeal and Case Information Statement, along with the filing fee, with the 

Superior Court, Appellate Division, and serving a copy of the Notice of Appeal 

upon the Medicaid agency, the Attorney General, and interested parties: 

R. 2:5-1(b): 
 
Notice to Trial Judge or Agency.  
 
In addition to the filing of the notice of appeal the appellant shall 
mail a copy thereof, with a copy of the Case Information Statement 
annexed, by ordinary mail to the trial judge. If the appeal is taken 
directly from the decision or action of an administrative agency or 
officer, the appellant shall mail a copy of the notice of appeal, with 
a copy of the Case Information Statement annexed, to the agency 
or officer…. 
 

R. 2:5-1(e): 
 
Service and Filing in Administrative Proceedings.  
 
An appeal to the Appellate Division to review the decision, action or 
administrative rule of any state administrative agency or officer is 
taken by serving copies of the notice of appeal upon the agency or 
officer, the Attorney General and all other interested parties, and 
by filing the original of the notice with the Appellate Division. 
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The form Notice of Appeal and Case Information Statement can be found online 

at the New Jersey Courts website, www.judiciary.state.nj.us.  

 Transcripts 

 If a hearing was held, the appellant must also request a transcript from 

the Office of Administrative Law on or before filing the notice of appeal. R. 2:5-3.  

Brief and Appendix 

 Within forty-five (45) days of delivery of the transcript to the appellant 

(or, if no verbatim record was made, with forty-five (45) days from the filing of 

the notice of appeal), the appellant must file and serve a brief and appendix. R. 

2:6-11(a). If a cross-appeal was taken, the appellant must serve and file the 

brief and appendix within thirty (30) days of service of the Notice of Cross-

Appeal. R. 2:6-11(b).  

These timeframes may be adjusted by the court upon the entry of a 

scheduling order. R. 2:6-11(c).  

Appellate Division Standard of Review 

 The Appellate Division’s review of Medicaid agency decisions is limited.  A 

final agency decision will not be reversed “unless there is a clear showing that it 

is arbitrary, capricious, or unreasonable, or that it lacks fair support in the 

record.” Russo v. Bd. of Trs., Police & Firemen’s Ret. Sys., 206 N.J. 14, 25 

(2011).  

 The Appellate Division’s determination will be based upon three inquiries: 

(1) whether the agency action violates the enabling act's express or 
implied legislative policies; (2) whether there is substantial 

10 
 



 
 

evidence in the record to support the findings upon which the 
agency based application of legislative policies; and (3) whether, in 
applying the legislative policies to the facts, the agency clearly 
erred by reaching a conclusion that could not reasonably have been 
made upon a showing of the relevant factors. 
 

H.K. v. DMAHS, 379 N.J. Super. 321, 327 (App. Div.), certif. denied, 185 N.J. 393 

(2005). 

Because of the complexity of the Medicaid laws, the Appellate Division will 

give “significant deference … [to] agency decisions in the Medicaid context.” R.S. 

v. DMAHS, 434 N.J. Super. 250, 261 (App. Div. 2014). 

In sum, given the burden of proof applied at the Appellate Division level, 

combined with the deference granted by the Appellate Division to the Medicaid 

agency, a petitioner’s appeal to the Appellate Division is subject to significant 

hurdles. 

II. APPEALING A FINAL AGENCY DECISION TO THE  
NEW JERSEY 

FEDERAL DISTRICT COURT   
 

A Medicaid applicant may also appeal an adverse decision to federal 

district court.1  As set forth above, there are benefits to bringing an action in 

federal district court, rather than in the state appeals court. Federal court is 

generally believed to be less deferential than state court to the Medicaid agency. 

Federal court allows for the entry of injunctive relief, under D.N.J. Local Rule 

65.1. Federal court permits class actions, where the issue affects multiple 

1 A claimant may wish to forego a fair hearing and proceed directly with a federal district court 
claim, although there are many potential pitfalls to this approach. See Reixach, R., Medicaid 
Eligibility Litigation: Federal Courts, 19th Annual Elder and Disability Law Retreat 2017 Seminar 
Materials (NJICLE 2017). 
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Medicaid claimants. However, federal court does not permit the award of 

retroactive benefits.  

Because Medicaid is a federal (as well as state) program, federal court 

jurisdiction will be based upon a federal question, 28 U.S.C. §1331 (providing the 

district court with original jurisdiction over civil actions arising under the 

Constitution, laws, or treaties of the United States). 

The federal claim must also be enforceable under the federal Civil Rights 

Act, 42 U.S.C. §1983 (allowing for a private civil cause of action to enforce 

federal rights). Some sections of the Medicaid statute have been held to meet 

the §1983 enforceability test, while others have not. Rene H. Reixach, Esq., a 

practitioner with expertise in this area who advocates for pursuing Medicaid 

appeals through the federal court, counsels that, 

Before embarking on the work of preparing a federal court filing, 
you always should check the case law about whether the particular 
section of federal law on which you rely has been held to be 
enforceable under §1983 or not. The test for determining this is set 
forth in Blessing v. Freestone, 520 U.S. 329, 340-41 (1997) ....  
Under Blessing, there is a three prong test that must be met: (1) 
Congress must have intended the statutory provision to benefit the 
plaintiff; (2) the asserted right is not so vague and amorphous that 
its enforcement would strain judicial competence; and (3) the 
provision clearly imposes a mandatory obligation on the states. 
 

Reixach, R., Medicaid Eligibility Litigation: Federal Courts, 19th Annual Elder and 

Disability Law Retreat 2017 Seminar Materials (NJICLE 2017). 

Notably, if a plaintiff succeeds in a suit under the Civil Rights Act, the 

successful plaintiff may be awarded legal fees against the state officials. 
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An appeal to federal court will be governed by the Federal Rules of Civil 

Procedure, as supplemented by the District of New Jersey Local Rules. Federal 

appeals of Medicaid denials may be dealt with expeditiously through summary 

judgment motion practice. Fed. R. Civ. P. 56(a). As noted above, preliminary 

injunctive relief may also be sought by the plaintiff in federal court, using the 

argument that the continuing denial of Medicaid coverage constitutes irreparable 

injury. 

While state defendants may assert that the Eleventh Amendment provides 

them with immunity from suit, there are many limitations to the immunity 

doctrine: courts have held that, if the state official is claimed to have violated 

federal law, that official is acting outside the scope of his/her office and may be 

sued. Neither the state itself nor the state Medicaid agency may not be sued; 

instead, the state officials may be sued for declaratory/injunctive relief (but not 

for damages). Reixach, R., Medicaid Eligibility Litigation: Federal Courts, supra. 
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