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WITHOUT THE APPROVAL OF THE COMMITTEE ON OPINIONS  
 

 

_____________________________________  

:  

      : SUPERIOR COURT OF NEW JERSEY  

: CHANCERY DIVISION, PROBATE PART 

: ESSEX COUNTY  

: DOCKET NO.: ESX-CP-0162-2005  

      : 

In The Matter of the Estate of   : 

            :  OPINION   

Jerry Turco, Sr., Deceased.  : 
      : 

      : 

       :  

      : 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ 

 

Decided:  July 22, 2013 

 

By: Walter Koprowski, Jr., J.S.C. 

 

 

 

 Jerry Turco (“Decedent”) died testate on March 1, 2005 leaving a net taxable 

estate of approximately $30,637,394 with a federal transfer tax liability of $15,100,286.  

As a result of a bitter will contest which ensued, Howard Wachenfeld, Esq. was 

appointed as Substitutionary Administrator, C.T.A.  The estate consisted primarily of 

closely-held corporations which operated as holding companies for properties across the 

State of New Jersey.  The property values have plummeted over the past seven years due 

to economic conditions and a variety of environmental problems.  

 

 At his death, Decedent also owned an annuity policy with Phoenix Life Insurance 

Company, and two life insurance policies with Equitable Life Insurance Company 

(collectively, “the Policies”).  The policies were included in Decedent’s gross estate for 

federal and New Jersey estate tax purposes.  The Decedent’s nine grandchildren were 

designated beneficiaries of the policies, with the funds payable directly to each 

grandchild.  In May, 2006, this court ordered the creation of separate trusts (“the 

grandchildren trusts”) pursuant to N.J.S.A. 3B:12-49 to hold proceeds.  Each trust held 

approximately $572,315.  As of September 10, 2012, the grandchildren trusts total 

$4,718,048 in aggregate.  Capital One, N.A. has acted as sole trustee for the court ordered 

trusts since August 1, 2007.   
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The Substitutionary Administrator, C.T.A. filed for a declaration of insolvency on 

July 31, 2012, in which he estimated estate assets of approximately $7,568,241.49 and 

total liabilities, including the tax liability and outstanding administration expenses, at 

approximately $21,647,630.79.  The application included a proposed distribution plan, 

which contained a “claw-back” of funds from the grandchildren trusts on a pro rata basis 

in order to satisfy estate liabilities.   

 

On November 9, 2012 the estate was declared insolvent because of insufficient 

assets to satisfy its debt obligations.  As part of the insolvency application, Mr. 

Wachenfeld seeks this court’s determination that he has the authority and duty to “claw-

back” funds from the grandchildren’s trusts in order to satisfy the Estate’s tax liability.  

Capital One, N.A., the trustee of the nine grandchildren trusts filed a motion to dismiss 

the Administrator’s Verified Complaint and Order to Show Cause for insolvency to the 

extent it relates to the grandchildren trusts and any claim seeking the return of the assets 

from the trusts.     

 

 Mr. Wachenfeld argues that in light of the Estate’s insolvency and outstanding 

liabilities, an abatement of specific and general devises is required pursuant to N.J.S.A. 

3B:23-12.  The administrator estimates abatement will result in a return of $8,888,199 

from distributions made to residuary trusts created under the will for Decedent’s 

grandchildren, as well as $1,150,000 in distributions to Mr. Feisseler and Ms. Kosz as 

specific devisees. Since the return of these funds will not satisfy the tax obligation, Mr. 

Wachenfeld argues the Estate must look to non-probate assets, specifically the court 

ordered grandchildren trusts, for proportionate contributions to satisfy the obligation.   

 

The Trustee argues the administrator has no authority under federal or state law to 

pursue the funds in question because the Testator directed in Article Sixth of his will that 

all taxes should be paid out of the residuary estate, and the apportionment is only 

applicable absent a direction by the testator.  The Trustee further contends that the relief 

requested by Mr. Wachenfeld is premature and that a turnover should not be required 

prior to complete liquidation of probate assets and a submission of a revised offer in 

compromise to the IRS utilizing the funds gained therefrom.  The trustee stresses that 

pursuant to 20 U.S.C. §6324, the prerogative to recover such funds from the beneficiaries 

is vested directly with the tax authority, and imposes no duty upon the administrator to 

collect the same.  

 

I. THE SUBSTITIONARY ADMINISTRATOR, C.T.A HAS NO DUTY OR 

AUTHORITY TO PURSUE NON-PROBATE ASSETS UNDER N.J.S.A. 

3B:23-12  

 

N.J.S.A. 3B:23-12 sets forth the rules of abatement and provides as follows: 

 

Except as provided in N.J.S. 3B:23-14 and except as provided in 

connection with the share of a surviving spouse who elects to take an 

elective share, shares of distributees abate, without any preference or 

priority as between real and personal property, in the following order: 
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a. Property passing by intestacy; 

b. Residuary devises; 

c. General devises; 

d. Specific devises; and 

e. Abatement within each classification is in proportion to the 

amount of property each of the beneficiaries would have received 

if full distribution of the property had been made in accordance 

with the terms of the will. 

 

The statute gives Mr. Wachenfeld the authority to compel the return of any 

distributions made to specific, residual and general devisees.  However, there is no 

statutory authority permitting the Administrator to access non-probate assets, such as the 

grandchildren trusts, to satisfy the debts and obligations of the Decedent’s estate.  See In 

Re Estate of Passoff 359 N.J. Super. 112, 121-22 (Ch. Div. 2002) (declining to allow the 

administrator to use trust funds to satisfy debts of an insolvent estate).  Therefore, the 

administrator has no right under the abatement statute to claim the corpus contained in 

the grandchildren trusts.   

 

II. FEDERAL LAW IMPOSES NO DUTY OR RIGHT UPON THE 

SUBSTITUTIONARY ADMINISTRATOR, C.T.A. TO RECOVER FUNDS 

FROM THE GRANDCHILDREN TRUSTS 

 

26 U.S.C. § 2002 imposes the responsibility to pay the Estate’s tax on the 

executor.  Treas. Reg. §20.2002-14 states in pertinent part: 

 

The Federal estate tax imposed both with respect to the estates of citizens 

or residents . . . . is payable by the executor or administrator of the 

decedent's estate. This duty applies to the entire tax, regardless of the fact 

that the gross estate consists in part of property which does not come 

within the possession of the executor or administrator.  

 

While requiring the executor to pay estate taxes, the rule fails to expressly provide 

the executor with any authority or duty to effect a claw-back of non-probate assets, which 

are beyond the purview of an estate administrator.  Moreover, 26 U.S.C. § 6324 which  

provides for special liens for estate and gift taxes for up ten years from the decedent’s 

date of death, indicates that it is the taxing authority’s prerogative, and not the 

fiduciary’s, to impose such a lien.  The statute prescribes the liability of transferees and 

others stating:   

 

If the estate tax. . . . is not paid when due, then the spouse, transferee, trustee, 

surviving tenant, person in possession of the property by reason of the exercise, 

non-exercise or release of a power of appointment, or beneficiary, who receives, 

or has on the date of the decedent’s death, property included in the gross estate. . . 

. to the extent of the value, at the time of the decedent’s, of such property, shall be 

personally liable for such tax.   
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This special lien provides a mechanism to the taxing authority in the event of a 

deficiency, and imposes no duty or obligation upon the executor to recover non-probate 

assets.  Accordingly, Mr. Wachenfeld has no duty under federal law to pursue the 

grandchildren trusts for their pro rata share of taxes in light of the insolvency.  

Furthermore, this court declines to rule on the liability of the trustee to the taxing 

authority.  Since the prerogative to pursue the non-probate assets is vested in the IRS, a 

determination as to whether Capital One, N.A. as trustee is liable to the IRS as a 

transferee can be determined in the appropriate Federal Court if and when the IRS 

exercises its rights.  

 

III. THE TAX APPORTIONMENT STATUTE ON WHICH THE 

SUBSTITUIONARY ADMINISTRATOR RELIES IS NOT APPLICABLE  

 

Mr. Wachenfeld relies primarily upon N.J.S.A. 3B:24-6, New Jersey’s tax 

apportionment statute, for the proposition that it is his duty to pursue the grandchildren 

trusts.  The tax apportionment statute states in pertinent: 

 

Whenever a fiduciary has paid or may be required to pay an estate tax 

under any law of the State of New Jersey or of the United States upon or 

with respect to any property required to be included in the gross tax estate 

of a decedent under the provisions of any law, hereinafter called "the tax," 

the amount of the tax, except in a case where a testator otherwise directs in 

his will, and except to the extent where by any instrument other than a 

will, hereinafter called a "nontestamentary instrument," a direction is 

given for apportionment within the fund of taxes assessed upon the 

specific fund dealt with in the "nontestamentary instrument," shall be 

apportioned among the fiduciary and each of the transferees interested in 

the gross tax estate whether residents or nonresidents of the State, in 

accordance with the rules of apportionment stated in this chapter, and the 

transferees shall each contribute to the tax the amounts apportioned 

against them. Nothing in this chapter shall be taken to require an 

apportionment of an estate tax inter sese among the devisees and 

beneficiaries under a will or among those who take as the heirs at law of a 

person dying intestate, or against the interest of any surviving spouse in 

any real property which was held by the spouse and the decedent as 

tenants by the entirety.  N.J.S.A. 3B:24-2 

 

Furthermore, N.J.S.A. 3B:24-6, a provision of the tax apportionment statute states: 

 

In all cases in which any property required to be included in the gross tax 

estate does not come into the possession of the fiduciary, he shall be 

entitled, and it shall be his duty, to recover from the transferees or from 

whoever is in possession of the property, the proportionate amounts of the 

tax and any interest thereon which is or may be payable by the transferees. 

If the fiduciary cannot recover the amount of the tax and interest thereon 
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apportioned against a transferee, the amount not recoverable shall be dealt 

with in a manner as the court may determine. Nothing in this chapter shall 

require a person in possession of property to defer distribution of the 

property unless and until directed by the court. 

 

The history of this case is unique and complex.  The estate was not insolvent from 

the outset; rather insolvency resulted from the depreciation of properties due to 

unfavorable economic conditions and environmental problems, an ongoing tax dispute 

with the IRS, and significant legal fees incurred by the estate.  This catastrophic 

combination created liabilities which appear at this time to exceed assets.  

 

Although a judgment of insolvency was entered in this matter, it is not dispositive 

with respect to the Estate’s ability to satisfy its tax obligation.   R. 4:91-1 permits the 

court to adjudge an estate insolvent if: 

 

(1) to the best of the executor/administrator’s knowledge and belief the 

real and personal estate of the decedent is insufficient to pay debts;  

(2) notice is given of the proceedings to the creditors who have presented 

claims within 9 months of the decedents death and other interested 

persons;  

(3) a list of creditors who have presented claims is filed.  

 

N.J.S.A. 3B:22-35 provides that: 

 

If upon an adjudication and determination, it appears to the court that the 

estate is insufficient to pay the debts, or whenever it appears to the 

satisfaction of the court, upon consideration of the claims of creditors and 

the amount of estate and the value thereof that the estate is insufficient to 

pay the debts and that the estate is likely to be insolvent, the court may 

enter judgment to this effect, and direct the personal representative to 

proceed as if the estate were insolvent, and to make sale of the whole or 

any part of the estate of his decedent, from time to time, as may appear 

expedient. (emphasis added).  

 

Once declared insolvent, the Estate is to be distributed pursuant to N.J.S.A. 

3B:22-2 unless counsel obtains a Consent Order or Discharge, Release and Waiver 

signed by all interested parties or their legal representatives.  The statute sets forth a list 

of priorities for repayment when the assets of the estate are insufficient to pay all claims 

in full, as follows:  

 

a. Reasonable funeral expenses;  

b. Costs and expenses of administration; 

c. Debts for the reasonable value of services rendered to the decedent by the 

Office of the Public Guardian for Elderly Adults;  

d. Debts and taxes with preference under federal law or the laws of this 

State;  



 6 

e. Reasonable medical and hospital expenses of the last illness of the 

decedent, including compensation of persons attending him;  

f. Judgments entered against the decedent according to the priorities of their 

entries respectively;  

g. All other claims.  

 

Here, the estate was declared insolvent because it appears that estate assets are 

insufficient to satisfy its debts. However, to apply the tax apportionment statute at this 

time and claw-back funds from trusts funded with non-probate assets is impractical as the 

estate stands to receive funds from the liquidation of current residuary asset holdings and 

the potential abatement of specific and general bequests. The estate also has the 

opportunity to engage the IRS based on a change in its liquidity and resolve the matter for 

a substantially lower amount. Thus, the ultimate tax liability and shortfall is 

undetermined at this time.   

 

 While Mr. Wachenfeld relies upon Rodigas v. Richards, 1994 U.S. Dist. LEXIS 

18591 (E.D. Pa. Dec. 22, 1994) for the authority to look to non-probate assets to satisfy 

the balance of the tax due, the contingency described above distinguishes the instant 

matter from Rodigas.  In Rodigas, the estate did not still hold substantial assets when 

declared insolvent nor did it have any of the variables present in the instant matter which, 

coupled with abatement of other probate assets, may result in sufficient assets in the 

estate to satisfy all, or a portion of, the tax liability.     

 

A balancing of the equities favors denial of the application because permitting a 

claw-back at this stage of the administration is inefficient and detrimental to the interests 

of the beneficiaries. If the administrator abated the non-probate assets at this time, the 

estate may recover funds which would then require costly efforts to reimburse 

beneficiaries whose interests were prematurely abated.  Furthermore, the interests of the 

taxing authority are not harmed by the administrator’s failure to claw-back funds at this 

time.  Pursuant to 26 USCS § 6324 the taxing authority retains the prerogative to pursue 

such funds in their entirety in the appropriate forum. 

 

The Grandchildren and Capital One, NA argue that the New Jersey Tax 

apportionment statues are inapplicable because the testator directed in article sixth of his 

will that all taxes be paid out of the principal of the residuary of the estate, and N.J.S.A. 

3B:24-2 does not apply in the face of a direction by the testator.   

  

Here, the court cannot find that a provision in a will for the payment of taxes from 

a specific source precludes application of the tax apportionment statute.  A testator cannot 

eliminate a tax liability by directing payment from his residuary estate. The testator’s 

direction for payment can only apply to the extent there is a residuary.  Otherwise a 

testator would have the power to avoid taxes altogether by directing taxes be paid from 

an insufficient residuary, a result which a court cannot condone. 

 

Nevertheless, the intent of a testator controls to the extent it is possible, and it is 

the judicial function to ascertain and give effect to the probable intention of the testator.  
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See Fidelity Union Trust Co. v. Robert, 36 N.J. 561, 564 (1962). Article sixth of 

Decedent’s will directed all estate taxes, interest and penalties attributable to any property 

devised under the will, or constituting part of the taxable estate be paid out of the 

principal of the residuary estate.  At this time, to require contribution from non-probate 

assets in the face of an insufficient yet substantial residuary would be contrary to the law 

and inconsistent with the wishes of the Decedent as expressed in article sixth of his will.   

 

The administrator argues that like in Ericson’s Estate, the Testator here made no 

provision for the present contingency, an insolvent estate, and therefore the 

apportionment statute must apply and the non-probate beneficiaries must pay their 

proportionate share.  152 N.J. Super. 169 (App.Div. 1976), rev’d on other grounds, 74 

N.J. 300 (1977). 

 

 In Ericson’s Estate, the testator directed that all taxes shall be paid out the 

residuary of his estate, other than Part A, the marital deduction share.  The residuary was 

insufficient and the question became whether the taxes were payable out of the marital 

deduction share (Part A) or an inter-vivos trust created by Testator.  The Court in 

Ericson’s Estate found that the inter-vivos trust, a non-probate asset, should be charged 

with the balance due of the taxes, and that such a disposition would properly carry out the 

testator’s intent by keeping the distribution proportions of his estate in line with his 

intention.  The Court noted “it is our further view that the apportionment statute clearly 

mandates that the inter vivos trust be charged with the excess taxes. . . .the apportionment 

statue imposes on the recipients of assets properly includable in the taxable estate a share 

of the tax in the proportion that the assets so received have contributed to tax liability.”  

Id.   

 

While in Ericson’s Estate, the apportionment statute was applied to collect funds 

from a non-probate asset, the instant matter is distinguishable.  In Ericson’s Estate, the 

court declined to impose the excess tax on the marital share. The tax apportionment 

statute was applied to an inter vivos trust not simply because the residuary was 

insufficient, but rather because after a lengthy analysis, the court found upon application 

of the statute, Decedent’s estate would pass 39% to his wife and her family and 61% to 

the testator’s family, in accordance with the testator’s express direction that one-third of 

his estate pass to his wife and her family and two-thirds pass to his family.  The focus of 

the analysis in Ericson’s Estate was to carry out the testator’s intent and apportioning tax 

to the inter vivos trust rather than requiring payment from the marital share was the most 

effective means of achieving the testator’s intent.   

 

In this case, the Decedent made four specific bequests and directed the residuary 

of his estate pass into nine testamentary trusts for the benefit of his grandchildren.  The 

insurance policies were also for the benefit of his grandchildren.  He expressly directed in 

article sixth that all taxes were to be paid from the residuary of his estate, and despite the 

unique nature of the estate, there is no ambiguity as to the testator’s intention that all 

taxes be paid out of the residuary and that the life insurance pass directly to his 

grandchildren. The testator’s intent was clearly to benefit his grandchildren, and 

prematurely abating their trusts in direct contravention of the mandate expressed in article 
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sixth would be contrary to his intent.  Accordingly, the administrator has an obligation 

pursuant to article sixth of the will to pay the tax liability in accordance with the 

requirement of the will before seeking contribution from the trusts. 

 

For all of the foregoing reasons, the application to recover funds from the 

grandchildren trusts is denied without prejudice.  Mr. Wachenfeld has no duty under 

federal law to pursue the non-probate assets contained in the grandchildren trusts to 

satisfy the outstanding tax liability.  The estate must be fully liquidated; the tax issues 

completely negotiated and resolved, and all efforts to satisfy creditors exhausted before 

any claw-back of the non-probate assets should be considered.  Under federal law, the 

Administrator, C.T.A. of the estate is under no duty to pursue the non-probate assets.  

The right of the IRS or other unpaid creditors to pursue such assets does not obligate or 

empower the fiduciary to pursue these non-probate assets.   
 

 


