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This Brief is submitted in support of a remand to the Board of Trustees with directions to

permit the Petitioner, Thomas Saccone, to designate a “first party” special needs trust, to be

established by him for his son’s sole benefit under 42 U.S.C. § 1396p(d)(4)(A) and N.J.S.A.

3B:1 1-37(a), as recipient of his son’s disability survivor benefit.

IDENTITY OF AMICUS AND ITS INTEREST IN THE CASE

The Special Needs Alliance, Inc. (SNA), is a nation-wide association of attorneys who

devote a significant portion of their practices to estate planning for families with a disabled

family member, often involving the use of a special needs trust. On the model of the American

College of Trust and Estate Counsel, SNA limits its membership to individuals who have

substantial experience and knowledge in trust drafting and management and public benefits, two

areas of law not previously related to each other until the development of special needs trusts

beginning in the 1 990s.

SNA members may represent any of the parties interested in a special needs trust — the

beneficiary, settlors, or trustees — as well as serving on the board of directors of pooled trusts, as

trustees themselves or as guardians ad litem for probate or civil courts called upon to approve the

creation of a trust or its funding with the assets of a minor or disabled individual. In these

multiple roles, SNA members see the reality of life with a special needs trust and have developed

expertise on many of the legal questions presented to trustees and courts involved in managing

special needs trusts.

SNA’s interest is in state and federal public benefits law and in particular the

interpretation and application of state law and regulations as they affect the use of special needs

trusts.



r
The board of directors of the Special Needs Alliance has authorized the undersigned

attorneYs to file this brief on its behalf.

QUESTIONS PRESENTED

If PFRS pays a survivor benefit directly to the trustee of a “d-4-A” special
needs trust for the benefit of a member’s “[disabled] child,” does federal law
recognize that those payments are not the income of the child for public benefits
purposes?

Is there any option (other than direct payment of the PFRS retirement to a
“d-4-A” trust) that will benefit Anthony Saccone and provide him the practical
use of the PFRS retirement benefit?

STATEMENT OF THE CASE

This is the second time this case has been before this Court. The PFRS initially declined

to act on Thomas Saccone’s request on the grounds that it was premature; this Court wisely

reversed that determination. The case now here presents the merits — whether a retired firefighter

can arrange for disposition of his disabled son’s benefits so that his son will actually benefit from

the plan for which his father worked. While the decision turns on a fine point of state law, the

context is the complicated system of federal income and medical benefits, and it is that which

amicus will for the most part address.

I. PROCEEDINGS BELOW

The decision of the Appellate Division has a clear and concise review of the proceedings

prior to the appeal. Saccone v. Board of Trustees, Police and Firefighters Retirement System,

2012 N.J. Super. Unpub. LEXIS 2399, pp. 1-2. The Appellate Division in its decision made three

key conclusions:

First, it held that the New Jersey statute converting the pre-1944 optional death benefit,
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which the retiree could purchase by a reduction lfl his or her benefit, into a death benefit for

spouses and children (defined to include adult disabled children), only, reflected a legislative

intent not to permit the benefit to be assigned, even to a fiduciary such as a special needs trustee.

Id., pp. 3-4.

Second, it held that Saccone might be able through “other types of trusts [to] accomplish

the same purpose ... ,“ id at 4, in that he failed to show he could not:

Saccone has not explained, nor do we perceive, why a trust could not be
established upon Saccone’s death by Anthony’s guardian that would conform with the
requirements of 42 U.S.C. § 1 396p(d)(4)(C). ... [Assuming that the benefit is not a
“survivor benefit,” and so is assignable], the possibility remains that a trust can be
established that will accomplish Saccone’s purposes.

Id., p. 6.

Third, it inferred from the Legislature’s failure to authorize so-called Miller “qualified

income trusts,” an “intent to limit the types of funds that can be sheltered in SNTs.” Id.

II. BASIC FEDERAL MEANS-TESTED PUBLIC BENEFITS, A TAXONOMY OF
SPECIAL NEEDS TRUSTS, AND THE INCOME RESOURCES DICHOTOMY

The matter before the Court presents a narrow and specific question of New Jersey law

concerning the benefit available to the disabled child of a deceased firefighter. But that state

benefit is embedded within a federal public benefits system that places great weight on the nature

of the state benefit. If the statute is interpreted one way, the survivor benefit will be of no value

to Anthony Saccone, at best displacing benefits otherwise available to him, and at worst denying

him direct access to Medicaid. Interpreted another, it will supplement Medicaid, enriching his

life to the extent the purchase of additional goods and services may do so, but to the extent not

needed and used during his lifetime, all funds would be returned to the people of New Jersey.

Neither the agency nor the court below fully grasped the consequences of their decision
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for Anthony’s public benefits eligibility They based their decisions in part on what they.

incorrectly thought to be Thomas Saccone’s ability to obtain protection of these benefita for his

son by other means. Saccone (App. Div.), at 6. They also misconstrued the interplay of New

Jersey and federal law treatment of income. Id. Because these misunderstandings infect the

decisions, a brief but clear review of the federal public benefits system is a necessary prelude to a

discussion of what is at issue under federal law in the New Jersey statutory question before the

Court.

A. Basic Federal means-tested public benefits

1. Medicaid.

Medicaid was established in 1965 to provide a federal guarantee of basic medical care for

the elderly and disabled poor, while its parallel Medicare provided health care benefits for the

elderly and disabled who no longer worked. While Medicare is entirely federal, Medicaid is a

program of partial federal funding of state health programs that meet federal requirements and

standards.

Medicaid is of tremendous potential importance for most Americans, indeed almost all of

the proverbial “99 percent,” because it pays for long term residential care, not just in nursing

homes but also in group homes and other institutional arrangements for those requiring care or

supervision. It is thus unlike Medicare and private health insurance, including that provided

under the Affordable Care Act.’ It has replaced the “poor house” or “work house” of the 19th

This is the new federal law that assures health insurance to all Americans with subsidies to

assist low income people if their premiums are too high, and with Medicaid having expanded

eligibility for those states that elect it after January 1, 2014.
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F
CenturY and the large institutional facilities for the poor from the 20th Century with a wide range

of small scale residential care for those, like Anthony Saccone, who will never be able to live

independentlY.

Each state develops its Medicaid program within the broad range of options allowed by

Congress, some within well-defined constraints, many under so-called “waivers” permitting

creative, cost-saving methods for delivering services that do not comply with the normal federal

requirements. These waiver services provide for, among other things, remedial supportive

services that enable someone like Anthony to live outside of an institutional setting Medicaid is

not a reimbursement plan but rather a service provider. State Medicaid agencies contract with

medical and remedial care providers and pay them directly for providing services to Medicaid

beneficiaries.

2. Supplemental Security Income (SSI)

SSI is the Federal welfare cash benefit program, providing a modest income benefit for

the blind, disabled and elderly poor. It was established in 1972, six years after Medicaid,

supplanting the state welfare programs2 on which Medicaid was based to became the income

program on which Medicaid is based. In most states, including New Jersey, everyone who

qualifies for SSI automatically also qualifies for Medicaid; these are sometimes referred to as

“SSI states.”3

2 These were typically state programs of aid to the elderly, blind and disabled.
Because SSI would provide benefits to more people than the aged, blind and disabled

programs it was replacing, it would expand Medicaid cost and coverage perhaps beyond the
expectation of some states that had started programs. Congress elected to give those states an
“out,” allowing them to limit Medicaid to those who were eligible under the Medicaid rules as
they existed as of January 1, 1972. These are the so-called §209(b) states, from the authorizing
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B. Means testing of SSI and Medicaid

At the outset, both Medicaid and SSI were limited to poor people, and the test for

eligibility included both resources — savings and other assets — and income. SSI established a

resource limit of $1,500, later raised to $2,000, not inflation adjusted, but with significant

excluded resources, primarily a house and car. Medicaid programs can have higher resource

limits and a separate, higher allowance for the ineligible “community spouse” of a nursing home

resident.5

There is no income cap as such on the SSI benefit, except that the benefit phases out

dollar-for-dollar as a person’s income goes up, subject to deductions or exclusions. With the

current federal benefit rate at $710 per month in 2013, a blind person with $20 per month in

unearned income and earning $1,480 per month would still get an SSI benefit of $2 — for total

income of $1,502— and still get Medicaid automatically in an SSI state.6

provision, Section 209(b), Social Security Amendments of 1972, P.L. 92-603 (October 30, 1972),
86 Stat. 1329.
“ See 42 U.S.C. § 1382(a)(1)(B)and(3)(B).

The “spousal impoverishment” provisions govern benefits for married nursing home residents.
42 U.S.C. § 1396r-5.
6 A blind person can earn up to $1,740 per month and still be considered disabled. SSI
disregards the first $20 of unearned income and the first $65 plus half of the balance of earned
income. So SSI would count $708 of his earned income (after deducting $65 and half of the
balance), giving him an SSI benefit of $2 — plus his $20 unearned income and $1,480 of
earnings.

The income that SSI counts in setting a person’s benefit level includes “cash or in-kind
[items] that can be used to meet his or her need for food or shelter.” The specifics can be
important. Some things that most people do not think of as income, like the occasional gift from
a grandparent, will be considered income and reduce SSI benefits. On the other hand, direct
payments by someone else, such as an exempt trust, to vendors or service providers for goods or
services generally do not count as income. A trust distribution to a third party that pays for
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These rules explain the income that Anthony gets, reflected in the Social Security notices

admitted into the record by the Court in its September 10, 2013, order. Anthony gets SSDI

benefits of $381.90 per month based on his father’s work record. His SSI benefit is reduced

under the one-third rule from $710 to $473.29 because he lives in his parents’ home; it is further

reduced by $361.90, the amount that he gets from SSDI less than $20 unearned income disregard,

for a total of $111.39. The balance should be explained by a state supplement bringing the total

from SSI to $123.59.

The treatment of income by Medicaid is more complicated, involving both eligibility and

post-eligibility treatment of income. With respect to eligibility, Congress allows people to qualify

for Medicaid under a variety of different rules with different implications for how much income

they might have.7 For this case, it is sufficient to identify three distinct ways that income comes

clothes, books, or computer equipment or services may be taxable income (to the extent of trust
income), but it is not income as far as SSI or Medicaid are concerned.

States are allowed to supplement SSI, as New Jersey does; this is not counted as cash that
is deducted from the SSI benefit.

Food and shelter are the two significant exceptions to this rule. All payments for food and
shelter are treated as income by SSI. But that harsh rule is softened by two others where SSI
treats the value of the food and/or shelter as no more than a low, fixed amount, depending on the
specific living arrangements. The “one-third” rule limits the value to one-third of the federal
benefit rate, or $237 in 2013. The “presumed value rule” assumes that the value is no more than
one-third of the Federal benefit rate plus the $20 disregard, or $257.
‘ A recent Congressional Research Service paper notes that there were approximately 50
distinct ways to qualify for Medicaid, some based on a person’s income and some on a person’s
category, with the income requirement varying from category to category. The variation on these
income rules is discussed briefly. See Congressional Research Service, Report for Congress,
“Medicaid Checklist: Considerations in Adding a Mandatory Eligibility Group,” Sept. 21, 2010,
p. 1; available on-line at http://www.ncsl.org/documents/health/medicaidchecklist.pdf.
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into play in determining eligibility (as distinct from post-eligibility treatment of income).

First, someone who qualifies for even $1 per month in SSI benefits automatically gets

Medicaid benefits in SSI states like New Jersey, so someone could have more than $1,000 per

month8 in total income and still get general or community Medicaid, that is, health care benefits

outside of a residential medical institution like a nursing home.

Second, someone with more income can still qualify for community Medicaid through

spend-down eligibility in states, like New Jersey, that have “medically needy” programs. A

person is “medically needy” if he or she has medical expenses that use up most of his or her

income. Using a six month accounting period, a person qualifies for Medicaid for the balance of

the six month period once incurred medical bills leave the person with income less than the

“medically needy income level.”9 The catch is that the “medically needy income level” is usually

pitiably low; in New Jersey it is $367 in 2013.10 Thus, if a person has $1,367 per month in

income beginning, say, July 1, 2013, Medicaid will pay for his or her care for the balance of the

year only after the person incurs $6,000 in medical expenses, meaning he or she has $367 per

month for six months for all other living expenses.” On January 1, 2014, the spend-down

8 See the illustration in footnote 6. -

The accounting procedure is spelled out in t2 C.F.R. § 435.83 1.
10 Division of Medical Assistance and Health Services, “NEW JERSEY CARE ... Special
Medicaid Program/Medically Needy Segment,” rev. 02/09; available at http://www.state.nj .us/
humanservices/dmahs/clients/medicaidlmedically needy fact sheet.pdf (accessed Sept. 15,
2013); see also http://www.begleylawyer.com/2010/04/the-impact-of-the-medically-needy-pro-
gram-on-long-term-care-funding/.
‘ By contrast, the federal poverty guideline for a single individual in 2013 is $957.50; see
Federal Register, January 24, 2013, available on line at https ://www.federalregister.gov/
articles/20 13/01/24/2013-01 422/annual-update-of-the-hhs-poverty-guidelines.
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process starts all over again.

Third, some states have income caps and limit Medicaid eligibility to those whose income

is less than a fixed amount, the income cap, usually 300% of the SSI federal benefit rate or

$2,130 in 2013. For individuals with higher income, placement in nursing home where costs

exceed their income is problematical since they cannot qualify for Medicaid even after they have

spent down every cent of their resources.’2

C. A brief taxonomy of special needs trusts.

These resource and income rules are the background against which the use of trusts in

public benefits developed. Here, as in their historical development generally, trusts have been the

mechanism by which bad, unjust or outdated laws were fairly avoided — or honest legal duties

were nefariously shirked — depending of course on your perspective.13 Medicaid and means

tested public benefits are no exception. Congress acted in 199314 to emphatically prevent the use

of trusts to enable wealthy individuals themselves to qualify for benefits, but it continued to

permit and even encourage “third-party” trusts and carved out two narrow exceptions for first

party trusts holding the resources of a Medicaid beneficiary. It also gave legislative approval to

so-called Miller trusts as a case by case solution to the problem of nursing home costs higher

than an individual’s income in income cap states.

12 This was the problem presented in Miller v. Ybarra, 746 F. Supp. 19 (D.Colo. 1990),
discussed further below.
‘ Bogert & Bogert, The Law ofTrusts and Trustees, § 1 (rev. 2d ed. 1984). § 1, p1 (“Certain it
is that the reasons for the introduction of uses and trusts were not in all cases honorable”).
14 An earlier effort, in 1986, prohibiting the use of so-called “Medicaid qualifying trusts,”
proved ineffectual and was superseded.
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1. First-party trusts.

Congress has never happily tolerated wealthy people arranging their estate pians so that

they could use their wealth and still qualify for public benefits at no significant cost, and that is

still the case. Congress in 1993 effectively prohibited people from qualifying for Medicaid by

putting their money into trust by a broad definition of trust and a sweeping rule that if there were

“any circumstances” under which the trustee of such a trust could make distributions to or for the

benefit of the beneficiary, then the principal or income from which that payment would be made

was entirely available. The Medicaid trust business was largely shut down.’5

At the same time, Congress carved out an important exception: anyone who was willing

to repay the Medicaid program (“pay back”) at death for benefits received during lifetime could

put away un unlimited amount of their own assets into a special needs trust. There are two kinds

of trusts available for that purpose;

a. Individual payback trusts. Congress requires that these trusts be

established by a parent, grandparent or court’6 for the benefit of the disabled individual, funded

before the individual turns 65, along with payback.’7 They are exempt from being counted as

available and from the anti-transfer rules.’8

b. Pooled special needs trusts. Congress also authorized disabled

‘ See generally 42 U.S.C. § 1396p(d)(3)(A) and (B)(i); see also id., § 1396p(d)(2)(C)(iii) and
(iv).
16 Why Congress did not also allow a competent disabled individual to establish his or her own
trust is a mystery. See Lewis v. Alexander, 685 F.3d 325 (3d Cir., 2012), cert. denied, 184
L.Ed.2d 724 (2013).
‘ 42 U.S.C. § 1396p(d)(4)(A).
18 IcL and § 1396p(c)(2)(B)(iv).
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people pooling their funds in a trust operated by a non-profit entity; the individual (or his parent,

grandparent or court) may establish an account for the disabled person; there is no age limit on

having such a trust account.’9 Some states allow people to fund the trust at any age; some impose

the age 65 limit contained in the anti- transfer provision. Payback is required except to the extent

the trust itself retains the funds in the account after the passing of the disabled beneficiary.2°

2. Third party trusts.

Congress has long allowed people to arrange their estate plans so others could get the use

of their wealth without losing public benefits, and that is still the case. But Congress also

encourages people who need long term care to quaIifr for Medicaid if they are willing to give

away their assets for the benefit of a disabled person.

a. Testamentary and inter vivos third party trusts. Congress has

never attempted to discourage people from setting up funds for disabled children, relatives and

others who might still use public benefits. Thus, testamentary trusts and trusts funded during

lifetime can be set aside for a disabled child or other relative or for anyone else in the world, for

that matter, and the trust beneficiary is not precluded from getting means-tested public benefits.2’

SSI and Medicaid count the trust assets and income available under rules that exclude money not

controlled by the beneficiary, with a narrow and limited exception for housing and food paid for

by a trust. Since 2001, such trusts even get a slight income tax benefit as “qualified disability

‘ 42 U.S.C. § 1396p(d)(4)(C) and 1396p(c)(2)(B)(iv).20 42 U.S.C. § 1396p(d)(4)(C)(iv); Lewis v. Alexander, 685 F.3d at 349.21 See, e.g., First National Bank of Maryland v. Dep’t. of Health and Mental Hygiene, 284Md. 720, 399A.2d 891 (1979).
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trusts” under the tax code.22

b. The exemption from the anti-transfer rules. In 1993, Congress

took the additional step of encouraging people to set aside money for disabled children and

others with disabilities by allowing the donors to qualify for Medicaid long term care

immediately and without regard to the anti-transfer rule. The anti-transfer rule, familiar to this

Court,23 generally discourages divesting oneself of one’s assets to qualify for Medicaid long term

care.24 But Congress exempted transfers to a trust for the grantor’s disabled child, of any age,

and to a trust for any disabled person under age 65. The only significant requirement is that the

transfer be for the “sole benefit” of the disabled individual.25 Payback is not required. The

beneficiary need not be qualified for Medicaid. There is no means-testing of the disabled person.

3. Income trusts

In dealing with trusts in 1993, Congress also blessed the use of income trusts as the

case-by-case solution for nursing home residents who could not qualify for Medicaid benefits in

income cap states. It enacted legislatively the solution crafted by the federal district court in

Miller v. Ybarra, 746 F. Supp. 19 (D.Colo. 1990). Shortly after Congress acted, the federal

Medicaid agency advised the states that these “Miller-type or Qualifying Income Trusts” are

available

22 26 U.S.C. § 642(b)(2)(C).
23 ILK v. New Jersey Dept. OfHuman Services, 184 N.J. 367, 877 A.2d 1218 (2005).
24 The familiar anti-transfer rules — five year look-back and significant ineligibility penalty —

actually apply only to long term care and related services, and not to other Medicaid benefits. 42
U.S.C. § 1396p(c)(1)(a).
25 42 U.S.C. § 1396p(c)(2)(B)(iii) and (iv); see also CMS, State Medicaid Manual,, §
325 7(B)(6); POMS § SIOl 120.20 1F(2)(a).
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only if your State Medicaid plan ... does not provide Medicaid for nursing home facility
services to the medically needy, who are described in §1902(a)(10)(C) of the Act.

Center for Medicare and Medicaid Services (CMS), State Medicaid Manual, § 3259.7(C), p.

33109.34.26 It also noted that such qualified income trusts only address eligibility, not the

post-eligibility treatment of income. Even though income is placed in the QIT, it still counts as

income in determining how much the person is required to pay for his or her nursing home care.

Thus, in the example it used, a person with $2,000 per month in income might place $662 in the

Miller trust, to reduce available income below the then-current income cap, but in determining

what the person had to pay each month for cost of care, that begins with the full $2,000 and only

allows the deductions that would apply if there were no Miller trust — personal needs, spousal

and family allowances, short-term home maintenance and medical expenses.27

D. Variability in the Treatment of Income and Assets in the Federal Public

Benefit System.

SSI and Medicaid necessarily distinguish income and assets, as noted, and at the extremes

there is no getting around the differences. On the one hand, non-assignable income cannot be

protected from being counted as income,28 except as Congress has provided, as with “qualified

income trusts,” discussed further below. Similarly, even where Congress allows it, states are not

required to permit community spouses to retain resources beyond the Medicaid spousal standard

because they generate less income than the spouse might otherwise be entitled to.29

26 Available on line at http://www.cms.gov/Regulations-and-Guidance/Guidance/Manu

als/Paper-Based-Manuals-Items/CMSO2 1 927.html (last accessed Sept, 30, 2013).
27 CMS, State Medicaid Manual, § 3259.7(C)(5)(b).
28 Reames v. Oklahoma, 411 F.3d 1164(10th Cir. 2005), cert. den., 546 U.S. 1225 (2006).
29 Wisc. Dept. of Social Services v. Blumer, 534 U.S. 473, 122 S.Ct. 962, 151 L.Ed.2d 935
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But between the extremes, income and assets are to some extent interchangeable, and

prudent planners will elect the form of an asset that permits the most use of public benefits. For

example, with Congress’ approval,30 a community spouse can use a Medicaid-qualified annuity

to convert disqualifying resources into an income stream that Medicaid will not count against the

community spouse resource allowance, thus allowing the nursing home spouse to qualify for long

term care benefits.31 And the federal agencies recognize that income from an annuity purchased

as part of a structured settlement32 that pays beyond age 65 does not violate the rule prohibiting

funding first party payback trusts after age sixty-five.33

This is the background against which to assess the meaning of a benefit payable to “the

[disabled] child” of a deceased New Jersey firefighter. As is often the case in our federal system,

state law is the backdrop against which federal benefits are given or denied, and in reviewing that

backdrop it becomes clear what the import of this case is to Anthony.

Under PFRS’s approach, when his father dies and Anthony becomes entitled to a monthly

(2002)
30 In the Deficit Reduction Act of 2005, Pub.L. 109-171, 120 Stat. 4, Congress imposed limits
on the use of such annuities but, within those limits, it effectively approved their use. See 42
U.S.C. § l396p(c)(1)(F) and (G). Significantly, to the extent it might reflect on the underlying
policies in this case, Congress here as elsewhere made special exceptions for the disabled child
of the Medicaid beneficiary. Id., § 1396p(c)(l)(F)(ii)(purchase of an annuity is not a transfer
provided the state is named contingent beneficiary after, inter alia, a disabled child).
31 See James v. Richman, 547 F.3d 214 (3d Cir. 2008) and Weatherbee ex reL Vecchio v.
Richman, 351 Fed.Appx. 786, 2009 WL 3792406, 2009 U.S. App. LEXIS 24939 (3d Cir. 2009).
32 Such “structures” permit tort plaintiffs to get payments over an extended period of time
without any of the payment counting as taxable income; given the time value of money, the
plaintiff can settle a case and get more benefit for a given initial payment. See 26 U.S.C. § 104.

See N. Veillon, Assoc.Comm., SSA, ltr to R. Bernstein, January 31,2006; G. Arden, Dir.,
CMS, ltr to J. Sangerman, March 13, 2006. A copy of each is printed in the Appendix to this
Brief.
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payment from PFRS, he will lose whatever SSI benefit he has if his PFRS benefit, as is likely to

be the case, exceeds the level at which the federal formula would allow him to get SSI.34 Worse,

with the loss of SSI and automatic Medicaid eligibility, Anthony would be thrown into

spend-down eligibility. As income, the entire PFRS benefit month would have to be spent on

Anthony’s current medical needs before Medicaid would pay for any good or service for him.35

If institutionalized, he would in a sense be a little better off, in that he would have food

and shelter far beyond what he could purchase with $367 per month, but he could still retain only

a de minimis personal needs allowance; all of his additional available income would have to be

spent on his current care. He would have no opportunity to save any of that income except to the

extent his costs are less than his current income.

Under PFRS’ present policy Anthony would likely be better off if the PFRS benefit did

not exist.

ARGUMENT

The Appellate Division errs in its understanding of the federal public benefit context in

which it made its decision, and the bulk of this brief accordingly addresses the federal benefit

issues implicated in the decision. But just as the state courts cannot address their law without

some detailed attention to the federal benefit system, an analysis of the federal benefit system

He already has SSDI benefits of $381.90; if he continues to live in his mother’s home, aslittle as $111.40 would increase his income above his SSI benefit (with the one-third reduction)and this eliminate automatic SSI-based eligibility. He has a little more wiggle room if he is notliving with his mother then, but not much more; $448.10 would throw him off Medicaid.
The operation of this rule was neatly illustrated in LB. v. WB., — N.J. —, — A.3d —,2013 WL 4608646, at pp. 7-8, quoting Hamilton v. Lame, 57 Cal.App.4th 885, 67 Cal.Rptr.2d408 (CaI.App. 1997).
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must to some extent focus on a specific state law situation. To that extent we address the form

that it appears to us as special needs lawyers the relief for Anthony Saccone should take.

Thomas Saccone originally proposed that his son’s benefit be paid to a third-party trust

for his son’s sole benefit, and which he as the father is authorized to establish for his son’s

benefit under 42 U.S.C. § 1396p(c)(2)(B)(iii). It appears to us that the more appropriate vehicle

is a trust under 42 U.S.C. § 1396p(d)(4)(A), which the father as parent is also specifically

authorized to create. While both would impose upon the trustee the duty to use assets and

income for the benefit of Anthony, only, during his lifetime, the latter has features that make it

the more appropriate vehicle for the kind of benefit involved in this case.

First, the d-4-A trust is a grantor trust, for income tax purposes, so that all income is

taxed to the beneficiary whether or not distributed, while a nominally third party trust like that

initially proposed is not.

Second, to the extent not used during his lifetime, the proceeds of a d-4-A trust must

repay the state Medicaid program for benefits received, while the other need not. Given that

Anthony would not be receiving this benefit but for his disability, it is appropriate that no one but

Anthony get the use of it at least before the state is repaid for whatever services it provides him.

Third, in the c-2-B context, the federal agency interprets “sole benefit” to require

distributions that may not be in the best interests of Anthony,36 while the payback obligation,

36 In something of a “dog-in-the-manger” strategy, CMS requires that the principal of a trust be
distributed on an “actuarially sound” basis, which appears to mean that it be used up during the
beneficiary’s lifetime, so that no one else will get the benefit of the trust. SMM, § 3257 (B) (6)
3d unnumbered paragraph. To the extent that the trustee is required to make distributions he or
she would not otherwise make in the beneficiary’s best interests — among other things foreclosing
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under CMS’ interpretation, of the d-4-A trust relieves the trustee of that obligation.

For all of these reasons, it would appear that a pure d-4-A trust would be the appropriate

vehicle for managing this benefit for Anthony, and one that is consistent with New Jersey law.

The New Jersey legislature’s decision to convert the pre-1967 retirement allowance for police

and firemen into a benefit specifically for their widows and children was clearly meant to protect

the spouses and children, and was for their welfare. The Appellate Division relied on that

legislative purpose to find that Thomas Saccone lacked the authority to give his son the addi

tional protection of a special needs trust. What is troubling about that reasoning is the rigidity of

this application, so much so that the PFRS insists on always making payment to the spouse or

child personally, even if he or she has a court-appointed guardian and even though the spouse or

child may lack legal capacity to negotiate the payment.37 To the extent the life of the law is not

logic, but experience,38 it is hard to see how a rule changed to protect widows and children from

sometimes neglectful providers should not be read into a harmonious whole in conjunction with

other rules — such as guardianships and special needs trusts — also designed to protect the elderly

and disabled.

For public benefit management purposes, an administrative agency decision to pay a

saving funds for the likely greater needs later in life — such distributions are by definition not in
the beneficiary’s best interests.

PFRS always makes checks payable to the named beneficiary; it never, apparently, makes
payment to a fiduciary. See Petitioner’s Appendix, p. SCA114 (letter of Virginia Martucci of the
PFRS [“As with all payments to beneficiaries, the monthly benefit must be made payable to the
named beneficiary ... For your convenience, however, the check can be mailed “in care of’
anyone designated to act as [fiduciaryj”). Assuming it accepts the endorsement of a guardian,
who then is it in fact making payment to?
38 Holmes, Oliver Wendell, The Common Law (1881), p. 1.
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benefit to a fiduciary whose duties run only to the beneficiary who is the legal recipient of the

benefit hardly seems distinguishable from a court’s decision to appoint a guardian to manage a

disabled ward’s finances. The trustee of a d-4-A trust, whose responsibility is only to the life

beneficiary and not to remaindermen or others, is for these purposes indistinguishable from a

guardian. From PFRS’ perspective, to be sure, it is the same in that under its current practice it

makes payments to neither, when in fact it should be making payments to both. For these pur

poses, guardians and trustees are indeed identical, the difference being that a trust mechanism

provides the method for enforcement of the duty to pay back the Medicaid program, rather than

heirs at law, on the death of the beneficiary. Other than that, their treatment for tax, fiduciary and

other purposes is virtually the same, and should be treated the same by PFRS.

I. PAYMENTS TO THE TRUSTEE OF A SPECIAL NEEDS TRUST ARE NOT

INCOME TO THE BENEFICIARY FOR FEDERAL PUBLIC BENEFITS

PURPOSE.

Federal policy has from the outset recognized that assets and income of a first party

payback special needs trust are protected from being counted for either resource or income

(eligibility or spend down) purposes in determining either eligibility or cost of care. The issue

has come up in a variety of ways, and the agency positions have been logical and consistent. The

nature of the payment is a matter of state law, which controls how it is then treated for federal

law — and Medicaid — purposes.

A. A PFRS benefit payable to the trustee of a special needs trust is not income

for public benefits purposes.

CMS had to address the treatment of income under the then-newly-enacted special needs

trust provisions and, from the beginning, it recognized that an important threshold question was
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who controlled the income. Among the changes in 1993 was to include income within the

definition of resources for trust and transfer purposes.39 While Congress had provided for

exempt treatment of trusts meeting the requirements set out in 42 U.S.C. § 1 396p(d)(4), CMS

noted that it was still important how funds got into a trust and how they came out. To take the

most obvious example, a distribution of cash from an exempt trust to an SSI or Medicaid

beneficiary would be treated no differently than cash received from any other source — income in

the month of receipt and, to the extent not spent, a resource on the first day of the following

month. Similarly, resources of an individual would be counted under the SSI or Medicaid rules

until they were transferred to a trust:

Resources are counted as resources only during those months in which they are in the

possession of the individual, up to but not including the month in which the resources are

placed in the trust. Beginning with the month the resources are placed in the trust, they

are exempt from being counted as resources to the individual.

SMM. § 3259.7(B)(2), 3’ unnumbered paragraph.

In creating trusts “established with income,” as CMS put it, Congress established a

different rule for one class of trusts, making Miller v. Ybarra trusts available nationwide in all

income cap states. “Income placed in a trust that meets all of the requirements for exemption as a

Miller trust meets the SSI definition of income but is not counted in determining the individual’s

eligibility for Medicaid. ... including Social Security benefits ... ,“ though it is counted for

post-eligibility, cost of care purposes. SMM. § 3259.7(C)(2). But that rule applies only to d-4

trusts. When the individual does not own the income, a different rule applies:

When the right to income placed in the trust actually belongs to the trust and not the

42 U.S.C. § 1396p(h)(1); see Pub.L. 103-66, Section 1361 1(c)(1993).
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individual the income does not count under SSI rules as income received by the
individual.

SMM. § 3259.7(B)(1), Note. There, the income is not counted for eligibility or cost of care

purposes because it does not count as the individual’s income under the SSI rules.

The key is control. Where the beneficiary gets the income — or could get the income for

the asking — for a moment before it goes into the trust, it is the individual’s own income, but not

otherwise. In Reames v. Oklahoma, supra, the beneficiary of a special needs trust argued that,

given the broad inclusion of income in the definition of assets and the provision for funding

special needs trusts, her arranging for the direct deposit of her SSA income to her d-4-A SNT

trustee should render it not countable for either eligibility or cost of care purposes. The 10th

Circuit rejected that argument, saying that the agencies correctly included current income as

available where it “pass[esj through the beneficiary’s hands before arriving at the trust,” 411 F.3d

at 1170, but not otherwise. Id. at 1171.

More recently, both SSI and CMS have recognized that income payments owned by a

special needs trust can continue when the beneficiary has turned 65, even though the age limit in

the statute precludes “add[ingJ to or otherwise augment[ing the trust] after the individual reaches

age 65.”° Where, for example, the special needs trust receives payments from a structured

settlement including annuities payable for life, the continuing payment of benefits to the trustee

after age 65 do not violate the prohibition on augmentation because they are owned by the trust,

not the individual.

40 SMM, § 3259.7(A), 2d unnumbered paragraph; see also 42 U.S.C. § 1396p(d)(4)(A).
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This Court recognized the significance of control of income in a decision earlier this year

involving a similar benefit, child support, which like the benefit here may belong to the child, but

which can be paid in a way that protects rather than interferes with the use of a special needs

trust. .12. v. WB., supra, slip op. at 22 (“the right to child support belongs to the

child”)(citations omitted). In approving the use of SNTs generally, including directing a child’s

support income to the trust to secure it for future needs, the Court said:

A special needs trust in conjunction with a thoughtful plan to gain eligibility and receipt
of government benefits, including Medicaid, SSS, and Division of Developmental
Disability (DDD) programs, permits a family to provide health care, housing, and
vocational services for their disabled, dependent child. The redirection of a child support
obligation from a parent to a trust designed to meet the present and future needs of the
dependent, disabled child should not be considered exception or extraordinary relief, if
such a plan is in the best interests of the unemancipated child.

Id.4’

B. Ownership of a PFRS benefit payable to Anthony Saccone’s SNT is a
question of state law.

Whether the PFRS benefit payable after Thomas’ death belongs to Anthony or his SNT is a

question of state law, and one clear rule about the interplay of state and federal law is that

fundamental rules about property and ownership are matters of state law upon which the federal

benefit edifice is built. This Court thoroughly considered and analyzed this issue in L.M v. New

Jersey Division of Medical Assistance and Health Services, 140 N.J. 480, 659 A.2d 450 (N.J.

1995). While the federal statute and its regulations say a great many things about the treatment of

41 Payment to an SNT was denied in that case not because it was not in the child’s best interests,
but because its use was an attempt to modify a support obligation where there had not been a
change in circumstances. The Court noted that its decision did not preclude a different result
when the child’s “maturation ... and his or her changing needs may satisfy the changed
circumstances standard.” Slip op. at 1.
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income, they do not address ownership, which is pre-eminently a matter of state law. Speaking

more broadly, the Court noted that in providing various rules and requirements for the Medicaid

program. “Congress acts ... against the background of the total corpus juris of the states.” IwL,

140 N.J. at 494, 659 A.2d at 456. There, the issue was a “qualified domestic relations order” and

domestic relations are “preeminently matters of state law,” iS at 496, and the same may be said

of state public employee benefits law. More recently, in upholding a state statute subjecting

pooled income special needs trusts to state law remedies to protect beneficiaries, the Circuit

emphasized:

[T}here is no reason to believe [Congress] abrogated States’ general law of trusts or their

inherent powers under those laws. ... After all, Congress did not pass a federal body of

trust law, estate law, or property law when enacting Medicaid. It relied and continues to

rely on state laws governing such issues.”

Lewis v. Alexander, 685 F.3d at 347•42

The state’s operation of its own benefit program, and the similarity between child support

and disabled children’s survivor benefits, should lead to the same result here.

42 That court struck down a number of provisions in direct conflict with federal authority that

applied only to pooled income trusts.
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II. THERE IS NO PRACTICAL ALTERNATIVE. UNDER FEDERAL LAW. TO

PAYMENT AT THOMAS SACCONE’S DIRECTION TO A SPECIAL NEEDS

TRUST FOR HIS SON’S BENEFIT AND NEW JERSEY DID NOT REJECT USE

OF SUCH TRUSTS IN CASES LIKE THIS.

The Appellate Division based its decision in part on the possibility that a guardian

appointed for Anthony on the death of his father, Thomas, could obtain the same result that

Thomas now seeks:

[Thomas] Saccone has failed to show that others types of trusts which would accomplish

the same purpose are unavailable to Anthony.

Saccone has not explained, nor do we perceive, why a trust could not be

established upon Saccone’s death by Anthony’s guardian that would conform with the

requirements of 42 U.S.C.A. § 1396p(d)(4)(C). ... [I]t has yet to be determined whether

Anthony’s benefits under the PFRS would be considered “retirement benefits” [and thus

non-assignable]. Barring such a determination, the possibility remains that a trust can be

established that will accomplish Saccone’s purposes.

LEXIS 2399, at 4, 6.

It is not entirely clear whether the Appellate Division thought that a guardian could

achieve the very results that Thomas Saccone seeks in this proceeding because the benefits are

(or might be) assignable, or notwithstanding that they might not be assignable. If the latter, it is

plainly wrong. If the former, it is correct only if that assignment is absolutely irrevocable. But in

any event the court dismisses that possibility as inconsistent with New Jersey’s failure to approve

the use of d-4-B trusts. That reliance errs in misunderstanding the significance and use of d-4-B

trusts and draws inappropriate references from the fact that New Jersey did not authorize their

use.
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A. A Guardian Cannot Fund a Special Needs Trust with Income That Cannot

be Irrevocably Assigned.

Unassignable income is always treated as income for SSI and Medicaid purposes. If it

cannot be assigned irrevocably, it cannot become an asset of a special needs trust under either

d-4-A or d-4-C. The treatment of current, “available” income is a fundamental aspect of SSI and

Medicaid law that states are not free to disregard. The choice cited by the court would benefit

Anthony not at all with respect to income. An account in a d-4-C trust (a pooled income special

needs trust), cited by the court, like a d-4-A trust (an individual special needs trust), would

protect the resources and income conveyed to the trustee, but so far as income is concerned, that

is only income owned by the trust. Sai Kwon Wong v. Doar, 571 F.3d 247, 253 (2d Cir. 2009);

Reames v. Oklahoma, 411 F.3d at 1172-73. Non-assignable income is still income of the

individual and Medicaid will not pay for any benefit until the beneficiary has incurred medical

expenses equal to the amount of income deemed available (thus excluding only, e.g., the personal

needs allowance). As Reames correctly noted, the issue is whether the individual has the right to

the income for at least a moment before funding the trust. Id.

The court nonetheless says “the possibility remains that a trust can [later] be established

that will accomplish Saccone’s purposes,” but that is simply not the case unless the income can

be assigned by Anthony or his representative. To deny the relief sought without addressing this

fundamental question is to deny Thomas Saccone one of the most important things a parent needs

in planning for the welfare of a disabled child who will likely survive him — some certainty as to

what can be done and how.

More troubling, this possible future holding that these benefits are assignable would
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r
reject the statutory interpretation upon which it is upholding the PFRS Board’s position. It

violates PFRS policy in exactly the same way that the proposal in this case does: payment must

be made “to” the child, not to a fiduciary, such as a guardian or trustee. If Thomas Saccone

cannot authorize payment to a trustee because payment must be “to” Anthony, it appears that the

guardian is on no better footing. Payment is not made to the guardian to start with, and he lacks

the authority under PFRS policy to make it irrevocably payable to a trustee. If may be sent to a

fiduciary, but only as a matter of convenience, and that for mailing, only. That would not take the

benefit outside of the federal definition of available income.

If irrevocable assignment were an option, it is a profoundly bad policy. To allow the

irrevocable assignment of lifetime benefits is to invite massive and wide-scale impoverishment.

Congress wisely chose to prohibit assignment with Social Security when it was established in

1935, and as a result every one of the 52 million people who rely on Social Security in their old

age have it.43 New York, which permits its pensions to be assigned, now finds that the pension

system is failing in this fundamental purpose.44

B. New Jersey’s Failure to Authorize d-4-B trusts (under 42 U.S.C.

1396p(d)(4)(B)) does not reflect an “intent to limit the types of funds that can

be sheltered in SNTs.”

The Appellate Division errs in reading into New Jersey’s affirmative approval of special

needs trusts under d-4-A and d-4-C as disapproval of income trusts under d-4-B. New Jersey did

Social Security Administration, Annual Statistical Supplement, 20111 Table 5.A4

(Number and total monthly benefits, by trust fund and type of benefit, December 1940-2009,

selected years).
‘ See “Loans Borrowed Against Pensions Squeeze Retires,” New York Times, p. Al (April

27, 2013), available on line at http://www.nytimes.comJ2O 13/04/28/business/economy/pension-
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not have the option of using d-4-B trusts in 2000, when the New Jersey SNT statute was enacted,

and failing to include them reflects nothing more than simple compliance with federal law.

As noted above, the limited function of d-4-B trusts is to solve an eligibility problem for

nursing home residents in income cap states. The d-4-B trust is only available and effective in

states that “do[J not provide Medicaid for nursing home facility services to the medically needy”

(emphasis added), but New Jersey has done so since the mid-1990s. Thus, when the New Jersey

SNT statute was enacted five years later, there was neither the need nor even the permission to

authorize the use of such trusts.

Going back to the question of whether a guardian could achieve for Anthony what

Thomas Saccone seeks in this proceeding, the further answer is that even if authorized, a d-4-B

trust would not achieve any of his goals. Even if d-4-B trusts were an available option, they

would not serve the purpose sought by Thomas Saccone here for they address only eligibility, not

post-eligibility treatment of income — meaning spend down before Medicaid starts to pay for any

good or service.

As explained above, Anthony would still be required to spend all of his current income —

including that which went into the d-4-B trust — on his current medical and remedial expenses,

and Medicaid would come into play only once that income were exhausted. It bears emphasis

that this is a Medicaid rule only, so that even if it were available, it would get Anthony Medicaid

eligibility but not through direct SSI eligibility, since there is no d-4-B trust for SSI purposes,45

loans-drive-retirees-into-more-debt.html/?_r0.
‘ Compare the SSI special needs trust provision, which authorizes only d-4-A and d-4-C
trusts. 42 U.S.C. § 1382b(e)(5).
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and he would still be left with eligibility under the medically needy program — the one that

expects him to meet all of his living expenses (other than medical care) on the grand sum of $367

per month.
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CONCLUSION

Thomas Saccone, it attempting to provide for his permanently disabled son, seeks to

coordinate the survivor benefit he has eatned for his son with the federal medical care benefit

available to those willing to commit to payback. The only way he can do that is through a

permanent award of this benefit by the Police and Firemen’s Pension System Board to the trustee

of a d-4-A trust for his son. This Court should reverse the order that failed to require the Board to

consider that course as an alternative to direct payment to Anthony Saccone.
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Mr. Jay 3. Saxigerman
.Mtorney.at Law
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Suite 650
New York, NY 10165.

Dear Mr. Sangerman:

Youbavc contacted the Centers for Medicare Medicaid Ser1oes (CMS) seeking
Ification of the Med dprogram’s policy regardingpayments from a tured

settlement annuity into airimt established for the bmifit of a disabled Individual under
Setloil 1917(d)(4)(A) ofthe Social See yAct(theAct) oftetirerredto as a “special
needs trust”. You would like CMS’a guianoe on how structured settlements established
by an irrevocable assgoment ofthe annuity payments to the Uust before the beneficiary
reaches age 65 wouldaffect the indMcMal’s eligibility fof MedicaId, bath before and after
the dis bled indMdnal age 65. Tn part 70W request results frcm the detemilnation
by some States that astruotered settlement ‘enmifty and peciatbeeda trust wouldbe
ext assets for Medicaidpuçposcs only ifthe guaranteed paymetpedod mrthe
amnilty contract does not extend beyond the applicanf 64 year ofage. You have
submitted one such letter, from the Texas Health and Hiimcn Services Commcsion, that
ccJtairis what you believe Is a misunderstanding of iMeral law on this point

We have also eoeIved a copy ofa letter to.you regarding these issues from the Social
SeyAdteistrntio (SSA), atedhow policies ofthe Sen2ental
Seouiity Income Sl) program would apply to sizuctured settleaneat annuities. SSA
conoluded that the payments from a structured settlement mu’1ty that ae irrevocably
assigned to a special ,ieeds trtig are not inoometo the trust benefielaty when,aid into the
trust Ifthe beneficiary has no right to anticipate, sell or transfer the annuity payments.
SSA also concluded that the right ofthe trust to.receive the payments Is not a resource to
the trust beneficiary.

Federal law requires 1hat States use the rules ofthe most closely related cash assistance
program as the baseline for determining eligibility for Medicaid. In the case ofaged,
blind, or disabled Medicaid applicants and recipients, those would be the rules ofthe
Supplemental Security Income (581) ogram, wbic.h.is administered by SSA. If income
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or assets areiot countablefor deteimlnln* BI eligibility, liey cannot generallybe
coimted•lndetern1ng Medicaid eigth&Uty. As SSA has dofed lust stmøred
apttlemeit annufties lxtevocably assigned to a special ncd1rust are iidther incoinomfr
reeowces tQ the bene4oyr SSIpprposea theywould notbeireatdl as income or
resourcçs In datenInIngMedicaM eligibility in most States. The only CeptIofla wo1d
be States, knQWfl as “2O9( States that bad more restrictive lrustpollcles Iectin
1972.

You fizr ask ifpa mint om a structured setfiAment to a special needs irust atcrtbe
tnzst beneficiaryreaches age 65 aoiermitted underthe Medicaid rules for specl4tieeda
Irusts. In Section 3259,7 ofthe StateedfcaldMarnw1, CS baa rov1dedp6lioy.
goidanco to Stafe reazdin spee1aneeds trusts. liipertfncnt part, the Manual states:
“Whoa pinzat.is e$tabli*ed for a disableLUzidMdual under ag&65, the exception forte
trust disettased above cxmtlmtes cve&afterthe Individual becomes age 65.. Howeve such
a trust gsnnotbe.addd to or otherwise augthcnted attertlie IndMdual reacies age 65.”

In anaiyzing tiis isau we agree i•I t
payments fnim nnt’itywhicbis the assa ttbeladiv1dualpayms thâw’elves.
Wheie the lndMdual has made an bevocabl as amant ofa structured settlement
annuity prior to age 65, aimuitypaymetita paid to a sjiecInl needs trust after ndivldual
reaches ago 65 would be treated the same aymn1s madebeforeto indi
attained ago 65. Pymts ftj tedseWs nNmmlty into a spetIal needs trust
pursuaut to an Irvevocable assigmnntznadebya disabled fndMdual under65 woild not
disqualify an otherwise qualified trust :&om lroatmenimd the 19l7(dX4)() rules yen
when the payiwnts are ,niT after the benefidaxy has reached his other 65 birthday.
For Medicaid pumposca, policies related to special needs irpats apply to trusts established
on or aftetAuguat 11, 1993.

We hope that this information responds to your quesffàna.

Sincerely,

Qr

Gale?. ArdeAn
Director.

‘p
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Roger M. Bernstein, Esq.
The Bernstein Law Office, P.A.
P.O. Box 144235
Coral Gables, FL 33114-4235

Dear Mr. Bernstein:

I am writing in response to your letter dated October 15, 2004. 1 appreciate your patience and
apologize for the delay in responding, but it was necessary for us to obtain guidance from our
Office of the General Counsel regarding your questions.

You requested clarification of the Supplemental Security Income (SSI) program’s policy
regarding payments from a structured settlement annuity into a trust established for the benefit of
a disabled individual under Section 1917(d)(4)(A) of the Social Security Act (frequently called a
Special Needs Trust (SNT)). You also requested a statement of SSI policy regarding payments
from such a structured settlement after the beneficiary reaches age 65 when the structured
settlement was established by irrevocable assignment of the annuity payments to the trust prior tothe individual attaining age 65.

When we refer to a structured settlement, we mean an annuity that is purchased by a defendant ina lawsuit to satisfy his or her monetary obligation to the plaintiff as the result of a judgment or
settlement. The plaintiff generally has no ownership right in the annuity itself, but is the
beneficiary with the right to receive the stream of payments from the annuity. The annuity
payments can be paid out over a period of years or the plaintiff’s lifetime. In the case of a
disabled plaintiff who receives, or intends to file an application for. SSI or other needs-based
assistance programs such as Medicaid, annuity payments from structured settlements are often
irrevocably assigned to an SNT for which the disabled individual is the beneficiary. Under such
an assignment, the Trustee or the trust becomes the owner of the right to receive the structured
settlement payments. Under our operating instructions in Program Operations Manual System
(POMS) SI 01 120.20 IJ.I,, for a trust that is not a resource, “additions to the trust principal made
directly to the trust are not income to the grantor, trustee or beneficiary” except in certain
circumstances involving assignment of payments. POMS SI 01 120.201J.l.d. states thata
legally assignable payment, . . that is assigned to a trust, is income for SSI purposes unless the
assignment is irrevocable.” Therefore, if the beneficiary of a trust which is not a resource for
SSI has no right to anticipate, sell or transfer the annuity payments, the payments from a
structured settlement annuity that are irrevocably assigned to an SNT, are not income to the trustbeneficiary when paid into the trust. Neither is the right of the trust to receive the payments a
resource to the trust beneficiary.



Your second question concerned payments from a structured settlement to an SNT after the trust
beneficiary attains age 65. Section 16 13(e) of the Social Security Act (the Act) generally
provides that a trust established by an individual shall be a resource for SSI purposes. Section
161 3(e)(5) pro’vides for certain exceptions to this resource rule, in particular, trusts described in
subparagraph (A) of section 19 I 7(d)(4) of the Act. Section 191 7(d)(4)(A) provides an exception
to counting trusts as resources for Medicaid eligibility where the trust contains the assets of a
disabled individual under age 65, is established by a parent, grandparent, guardian or a court and
provides that the State will be reimbursed for certain Medicaid expenditures.

Our POMS SI 01120,203B.1.b. states that:

To qualif’ for the special needs trust exception, the trust must be established for the
benefit of a disabled individual under age 65. This exception does not apply to a
trust established for the benefit of an individual age 65 or older. If the trust was
established for the benefit of a disabled individual prior to the date the individual
attained age 65, the exception continues to apply after the individual reaches age 65.

However, any additions to or augmentation of a trust after age 65 are not subject to
this exception. Such additions may be income in the month added to the trust,
depending on the source of the funds (see SI 01120.2013.) and may be counted as
resources in the following months under regular SSI trust rules.

In order to determine whether to count the additions to the trust as income or resources, we look
to the Center for Medicare & Medicaid Services (CMS) since section 1917(d)(4) of the Act is
part of the statute providing rules of the Medicaid program. CMS has taken the position that
additions to the trust made after the individual reaches age 65 should not be treated differently
from prior additions where there has been an irrevocable assignment of a structured settlement to
a properly established SNT. CMS has issued the State Medicaid Manual to provide policy
guidance to the States in administering the Medicaid program. Part 3, section 3259.7.A. of the
State Medicaid Manual states that ‘... the exception for the [special needs) trust... continues
even after the individual becomes age 65. However, such a trust cannot be added to or otherwise
augmented after the individual reaches age 65. Any such addition or augmentation after age 65
involves assets that were not assets of an individual under age 65.”

Blacks Law Dictionary defines an annuity as “a right to receive fixed, periodic payments, either
for life or for a term of years.” Thus, in this situation, it is the right to receive such payments that
is assigned to the SNT and not any of the individual payments. As the State Medicaid Manual
states, any “addition or augmentation after age 65 involves assets that were not assets of the
individual under age 65.” Here, the right to receive the payments is the asset, not tile individual
payments. Therefore, where the trust contains the irrevocable assignment of a structured
settlement annuity made when the individual was less than 65 years of age, annuity payments
paid to an SNT after an individual reaches age 65 are treated the same as payments made before
the individual attained age 65 and do not disqualify the trust from the 16l3(e)(5) SNT exception.



The statements of policy above are clarifications of cUrrent SS1 policy and are applicable to
trusts established on or after 1/1/00. 1 hope this information adequately responds to your
questions, If you have additional questions, you may contact Ken Brown, ofmy staff:

Sincerely,

cj1L44
Nancy Vcillon
Associate Commissioner

for Income Security Programs

cc: Ginni Ham
Director, DEHPG, CMSO
Center for Medicare & Medicaid Services


