
NOT FOR PUBLICATION  
WITHOUT THE APPROVAL OF THE COMMITTEE ON OPINIONS  
 
 
_____________________________________  

:  
      : SUPERIOR COURT OF NEW JERSEY  

: CHANCERY DIVISION, PROBATE PART 
: ESSEX COUNTY  
: DOCKET NO.: ESX-CP-0107-2011  

      : 
In The Matter of the Irrevocable Life Ins.  : 
Trust of WILLIAM McLELLAN  :  OPINION   
      : 
      : 
      : 
       :  
      : 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ 
 
Decided:  June 17, 2011 
 
By: Walter Koprowski, Jr., J.S.C. 
 
 
 

Oral argument was held on June 17, 2011.  The following attorneys 
appeared:  Scott Reiser, Esq. of Lum, Drasco & Positan, LLC on behalf of Lois 
Jean McLellan; Daniel Bevere, Esq. and Christopher Rohde, Esq. of Piro, Zinna, 
Cifelli, Paris & Genitempo, P.C. on behalf of Nan Reil and Sean McLellan; and 
James J. Boutillier, Esq. of Brandley, Kleppe, O’Connor & Boutillier, LLP on 
behalf of William McLellan, Jr. and Delaney K. McLellan.   

 
In this case, the court is asked to decide whether a trust can be modified 

to remove so-called “generation-skipping” language to allow trust distributions to 
Decedent’s children; and who should serve as trustee.   

 
Decedent created an irrevocable inter vivos life insurance Trust for the 

primary benefit of his wife and children (hereinafter “inter vivos Trust”) on March 
10, 2006. The family trust created under the Will was signed on the same date. 
Ms. McLellan filed a Complaint for Divorce on May 12, 2010 but judgment was 
not entered prior to Decedent’s death. Decedent died testate on October 16, 
2010. Decedent’s last will and testament was admitted to probate in the Essex 
County Surrogate’s Court on October 27, 2010.  
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Plaintiff filed this order to show cause and verified complaint on May 6, 
2011.  Answering Affidavits from beneficiaries William McLellan, Jr. and Delaney 
K. McLellan were filed on June 1, 2011.  Crossmotion for declaratory judgment 
for interested parties Nan P. Reil and Sean McLellan was filed on June 8, 2011 
seeking declaration of Nan P. Reil as lawful co-Trustee and striking down 
Plaintiff’s proposed amendment to the Trust.   
 

Plaintiff, Lois Jean McLellan, is the spouse of Decedent and mother of two 
of Decedent’s children (William and Delaney McLellan). Plaintiff is also named as 
Trustee and beneficiary of the inter vivos Trust (William McLellan Irrevocable Life 
Insurance Trust) which is the subject of this dispute. On or about December 1, 
2005, Plaintiff in her capacity as Trustee of the Insurance Trust purchased an 
insurance policy on the life of Decedent, Policy # 11 418 267 from MassMutual in 
the face amount of $2,500,000, the proceeds of which are used to fund the 
Insurance Trust.  Prior to the filing of the Verified Complaint, MassMutual was put 
on notice of this dispute, and has not distributed any of the proceeds pending 
resolution of this action.  

 
Decedent also had a child from a prior relationship, Sean McLellan. 

Plaintiff is Executrix of Decedent’s estate and Trustee of a family trust created 
under the Will (hereinafter “Trust u/w”).  Defendant Nan Reil is Decedent’s sister, 
and is named as alternate Trustee of the inter vivos trust.   

 
Plaintiffs allege the Trust created under the decedent’s will is meant to 

utilize decedent’s $675,000.00 exemption from the New Jersey Estate Tax.  
Upon Jean’s death, the Family Trust is to be paid over and distributed to each 
child in equal shares.  However, if any of decedent’s children have not attained 
age 30 by the time of Jean’s death, the assets for the respective child shall be 
held in further trust.  For such a child under age 30, one-half of the principal shall 
be distributed at age 25 and the balance of the principal plus any accrued 
interest shall be distributed at age 30. The inter vivos Trust was set up as a 
generation skipping trust (which is stated in the trust document) that would hold 
the corpus during the lifetime of each child of Decedent and make distribution to 
the issue of each child upon the death of the child (lifetime beneficiary).  
According to plaintiff, this was implemented when the Federal estate tax 
exemption was $2,000,000.00 in 2006; however, this no longer serves a useful 
tax purpose now that the IRS has raised the exemption to $5,000,000.00. Plaintiff 
seeks to reform the inter vivos Trust to delete the generation skipping tax 
language and to permit final Trust distributions to be made directly to Decedent’s 
children (Sean, William and Delaney McLellan) during their lifetime at age 25 
(one-half of the principal) and the balance of the principal at age 30 (as is 
currently provided for in the Trust u/w) instead of passing the corpus through to 
the Decedent’s grandchildren. The trust would be terminated once the last 
surviving beneficiary reaches the age of thirty. 
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The Death Certificate on file with the Surrogate lists Decedent’s residence 

as 225 Hillside Avenue, Nutley, NJ, which is consistent with the address in the 
Will and the inter vivos trust. Plaintiff and two of the children (William and 
Delaney) reside at 63 Plymouth Road, Nutley, NJ. The parties do not dispute the 
fact that plaintiff filed for divorce on May 12, 2010 and chose to live separately 
from Decedent while waiting for the court to enter a divorce judgment.  Plaintiff 
and Decedent were living apart at the time of Decedent’s death. 
  

The parties have differing interpretations regarding Plaintiff’s role as 
Trustee since she no longer lived with Decedent and a divorce action remained 
pending at the time of Decedent’s death. Both parties look to Article Thirteenth, 
subsection (c) of the inter vivos trust which states:  
 
 In the event that the Grantor and the Grantor’s wife, LOIS 

JEAN MCLELLAN, shall be divorced or legally separated 
pursuant to a written agreement prior to the death of the 
Grantor, or if the Grantor and his said wife shall not be 
living  together as man and wife at the time of his death and 
divorce proceedings have been commenced but no decree 
has been granted or legal separation agreement executed, 
then and in any of such events, (1) any and all provisions 
for the benefit of the Grantor’s said wife shall be null and 
void and for all purposes under this agreement, the 
Grantor’s said wife shall be deemed to have died on the 
date of such divorce or legal separation or one day prior to 
the death of the Grantor (if the  Grantor and his said wife 
shall not be living together as aforesaid), as the case may 
be, and (2) upon the date of such divorce or legal 
separation pursuant to written agreement, the Grantor’s 
said wife shall immediately cease to act as  Trustee 
hereunder. [emphasis added] 

 
Plaintiff reads this language to mean Plaintiff is no longer a beneficiary 

since Plaintiff and Decedent lived apart prior to Decedent’s death. However, 
Plaintiff can remain as Trustee since the divorce action remained pending and 
the court never entered judgment. The opposition disagrees and argues all 
provisions for the benefit of Plaintiff are null and void and, most importantly, she 
should be considered to have died one day prior to the death of the Grantor for 
purposes of the trust agreement since Plaintiff and Decedent lived apart and a 
pending divorce action had been filed.  Under this interpretation, Plaintiff has no 
right to be a beneficiary or a Trustee under the inter vivos trust.  Plaintiff 
concedes she is no longer eligible as a beneficiary.   
 

If Plaintiff is no longer deemed able to act as trustee then Decedent’s son, 
Sean McLellan shall act as Trustee in her place. Decedent’s sister, Nan P. Reil, 
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is named as alternate Trustee of any trust created for the benefit of a child of 
Decedent (including the inter vivos Trust). According to Plaintiff, Nan P. Reil has 
been attempting to intervene as alternate co-Trustee of the inter vivos Trust.  
  
 
Proposed amendment to inter vivos Trust: 
 

The reformation of a trust agreement in a probate action requires clear 
and convincing proof of the testator’s intent.  See Pineck v. Beck, 326 N.J. 
Super. 474, 481 (App. Div. 1999), aff’d, 165 N.J. 670 (2000). See, e.g., Gabel v. 
Manetto, 177 N.J. Super. 460, 465 (App. Div. 1981) (party asserting oral 
revocation of express inter vivos trust of real property has the burden of proof, 
and such revocation must be proven by clear and convincing evidence.) 
“Reformation cannot be predicated upon sheer speculation as to what the parties 
would mutually have intended had the matter been brought to their attention” 
prior to their death. Brodzinski v. Pulek, 70 N.J. Super. 63, 71 (Ch. Div. 1961), 
rev’d in part, aff’d in part, 75 N.J. Super. 40 (App. Div. 1962).  
  

The doctrine of reformation should be distinguished from doctrines of 
construction such as that of probable intent. A court is authorized to effectuate 
the probable intent of the testator through construction of a will, but has no power 
to reform the will on its own. See, e.g., In the Matter of the Estate of Branigan, 
129 N.J. 324 (1992).  In Fidelity Union Trust Co. v. Robert, 36 N.J. 561, 564 
(1962), our Supreme Court stated, “in ascertaining the subjective intent of the 
testator, courts will give primary emphasis to his dominant plan and purpose as 
they appear from the entirety of his will when read and considered in the light of 
the surrounding facts and circumstances.” 

 
However, this approach is not applied without restraint. First, “the concept 

of presumed probable intent must be applied sparingly and only where necessary 
to give effect to the intent of the will or trust without varying the terms of the 
document.” In re Estate of Gabrellian, 372 N.J. Super, 432, 441 (N.J. Super. Ct. 
App. Div. 2004), citing In the Matter of the Estate of Baker, 297 N.J. Super. 203, 
209 (App. Div. 1997); In re Munger’s Estate, 63 N.J. 514, 521 (1973). In addition, 
the doctrine “cannot be used to ‘conjure up an interpretation or derive a missing 
testamentary provision out of whole cloth.’” Id., citing In re Estate of Burke, 48 
N.J. 50, 64 (1966). Moreover, probable intent “cannot be used to write a will that 
the testator did not write.” Id., citing In re Estate of Cook, 44 N.J. 1, 12 (1965). 
The “overriding policy of the Statute of Wills prevents filling gaps or changing 
clear provisions.” Id. at 442. The doctrine has been applied, “only with caution 
and to clarify ambiguities in a will, usually where an unforeseen contingency 
occurred which might have resulted in unexpected intestacies,…or to achieve 
certain tax advantages without substantive changes in any substantive provisions 
of a will or trust.” Id. 
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The court has generally avoided making changes to a will or trust under 
the doctrine of probable intent if the will or trust alteration significantly modifies 
the beneficiary scheme. See Matter of Estate of Branigan, 129 N.J. 324, 336 
(1992) (holding a change in the will in regard to its structural and administrative 
features may be allowed but a change to the substantive terms of a will which 
may potentially disinherit grandchildren whose fathers were living at the time of 
decedent’s death).  Plaintiffs rely heavily on the Branigan case, because as here, 
the issue in that case involved trust modification in consideration of generation 
skipping tax concerns.  In that case, the Supreme Court allowed the proposed 
modification, but only to the extent that the modification did not alter a 
substantive or structural provision, or change the disposition scheme.  While 
acknowledging “a widely accepted intent on the part of most testators,” the Court 
held, “we cannot conclude that plaintiffs’ desire to evade taxes at the cost of the 
dispositary scheme and the possible disinheritance of some of the heirs 
effectuates the testamentary intent of the testator.   
  

In Branigan, the parties were seeking to modify the trust to take advantage 
of the newly created generation skipping rules.  In this case, Plaintiff seeks to 
amend the inter vivos Trust to delete the generation skipping tax language and to 
permit final Trust distributions to be made directly to Decedent’s children (Sean, 
William and Delaney McLellan) during their lifetime at age 25 (one-half of the 
principal) and the balance of the principal at age 30 (as is currently provided for 
in the Trust u/w) instead of passing the corpus through to the Decedent’s 
grandchildren.  Plaintiff claims the intent behind the inclusion of the generation 
skipping tax language was to take advantage of a Federal estate tax exemption 
of $2,000,000.00 which was in place in 2006.  However, the generation skipping 
tax language no longer serves a useful tax purpose now that the IRS has raised 
the exemption to $5,000,000.00. 
  

Plaintiff’s request for amendment fails to meet the clear and convincing 
evidence standard required under the doctrine of probable intent.  No evidence is 
offered to show the only reason the grandchildren were designated as 
beneficiaries is to take advantage of a Federal estate tax exemption.  Many other 
reasons potentially exist as to why the grandchildren were specifically designated 
as beneficiaries and not Sean, William and Delaney McLellan. Amendment of the 
inter vivos trust does not adhere to the Court’s prior rationale towards 
modification of wills and trusts due to slight ambiguities or technicalities. The 
proposed amendment changes a substantive provision of the will which, if 
allowed, changes the beneficiary scheme to the detriment of future 
grandchildren.  Moreover, the doctrine of probable intent cannot even reached by 
the court without a showing of ambiguity, confusing clause, or mistake.  There 
are no ambiguities on the face of this trust as it pertains to the distribution 
scheme or intended beneficiaries.  Therefore, this Court cannot permit 
modification premised on probable intent.  The suggested changes substantially 
modify the trust’s structure, distribution scheme, and beneficiaries.  The fact that 
there are not yet any grandchildren born does not render the proposed 
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modifications any more viable.  Simply, the proposed modifications seek to 
change a substantial feature of the trust, and this court does not have the 
authority to make such a modification, in the absence of an ambiguity, as well as 
clear and convincing evidence of the settlor’s intent.  Therefore, Plaintiffs’ 
application to modify the trust so as to eliminate the “generation skipping” 
language is denied.   
 
Advice And Direction Regarding Who Shall Serve As Trustee 
 
 The dispute in this case involves the interpretation of trust language under 
the Irrevocable Life Insurance Trust Agreement of March 10, 2006. “Whether a 
[contract provision or] term is clear or ambiguous is a question of law.” See 
Nestor v. O’Donnell, 301 N.J. Super. 198, 210 (App. Div. 1997) (quoting 
Kaufman v. Provident Life and Cas. Ins. Co., 828 F. Supp. 275, 282 (D.N.J. 
1992). When the terms of a contract are clear and unambiguous, “it is the 
function of a court to enforce it as written and not to make a better contract for 
either of the parties.” See Kampf v. Franklin Life Ins. Co., 33 N.J. 36, 43 (1960). 
Absent ambiguity, the intention of the parties is to be ascertained by the 
language of the contract. See Dontzin v. Myer, 301 N.J. Super. 501, 507 (App. 
Div. 1997). A court should not torture the language of [a contract] to create 
ambiguity.” See Stiefel v. Bayly, Martin & Fay, Inc., 242 N.J. Super. 643, 651 
(1990). 
  

In this case, the parties are not disputing the meaning of an ambiguous 
word or phrase contained within the trust document.  Rather, they are asking the 
court to provide “declaratory” advice and direction in interpreting several clauses 
that are unambiguous in isolation, but present some confusion when read 
together.  The Irrevocable Life Insurance Trust Agreement originally designated 
Plaintiff Lois Jean McLellan as Trustee. At the time of Decedent’s death, Plaintiff 
and Decedent lived separate and apart and a divorce action remained pending. 
There is no dispute between parties as to these facts. Article THIRTEENTH, 
Subsection (c) states:  
  

In the event that the Grantor and the Grantor’s wife, LOIS 
JEAN MCLELLAN, shall be divorced or legally separated 
pursuant to a written agreement prior to the death of the 
Grantor, or if the Grantor and his said wife shall not be living 
together as man and wife at the time of his death and divorce 
proceedings have been commenced but no decree has been 
granted or legal separation agreement executed, then and in 
any of such events, (1) any and all provisions for the benefit 
of the Grantor’s said wife shall be null and void and for all 
purposes under this agreement, the Grantor’s said wife shall 
be deemed to have died on the date of such divorce or legal 
separation or one day prior to the death of the Grantor (if the 
Grantor and his said wife shall not be living together as 
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aforesaid), as the case may be, and (2) upon the date of such 
divorce or legal separation pursuant to written agreement, 
the Grantor’s said wife shall immediately cease to act as 
Trustee hereunder.” 

 
There is no ambiguous term or phrase present within this clause. The trust 

language clearly indicates that if the Grantor and his wife are not living together 
and there is a pending divorce action then “all provisions for the benefit of the 
Grantor’s said wife shall be null and void” and “Grantor’s said wife shall be 
deemed to have died…one day prior to the death of the Grantor.” A literal 
reading of subparagraph (1) in isolation could elicit the conclusion that Plaintiff is 
considered to have died one day prior to the death of Decedent, because she 
clearly fits within an express “trigger” of that paragraph – she was living apart 
from decedent, and a divorce action was pending but no judgment had been 
rendered.  However, such a reading would render subparagraph (2) superfluous.   

 
It is canonical in statutory and contractual interpretation that if possible, an 

interpretation which would result in rendering language superfluous should be 
avoided.  Indeed, the drafter of this trust instrument was careful enough to 
include three triggers for cessation of beneficiary status in subparagraph (1), 
including the remote situation at issue before the court in which the decedent and 
his wife would be living apart while a divorce action was pending, and also that 
he would die before its conclusion.  Yet the same trigger in the very next 
paragraph, concerning ability to serve as trustee was not included.  There are 
only two triggers preventing the Plaintiff from serving as Trustee, and they are 
divorce, or legal separation pursuant to an agreement.  Therefore, the language 
“for all purposes under this agreement” is more logically limited to all beneficiary 
purposes under the agreement.  As counsel concedes, appointment as a 
fiduciary is not “for the benefit” of the fiduciary merely because it entitled the 
fiduciary to some form of commission – it is a duty, an obligation and a burden.   
 
 There are a number of other provisions tied to the concept of Plaintiff’s 
death (actual or constructive for trust purposes).  In the event of Plaintiff, Lois 
Jean McLellan’s, death, Article SECOND, subsection (b) states:  

 If the Grantor’s wife, Lois Jean McLellan, shall not be living, 
then the balance of the Article Second Property shall be divided by 
the Trustee into as many equal parts as there are children of the 
Grantor who shall be living on the death of the Grantor and the 
children of the Grantor then deceased having one or more 
descendants… 

Therefore, the trust document stipulates that the property should be used to 
create a Trust for the benefit of each living child and not for the benefit of 
Grantor’s wife’s estate should she not be living.  Plaintiff does not dispute that for 
beneficiary purposes, she “died” in the eyes of the trust, and therefore the trust 
should be split in to equal parts for the benefit of the decedent’s children.  
However, Article THIRTEENTH implies that even though she has “died” for the 
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purposes of taking as a beneficiary under the trust, the grantor’s wife has not 
“died” for the purpose of serving as trustee.   
  
 Admittedly, Article TWENTIETH subsection (e) provides that Nan Reil, the 
grantor’s sister shall serve as trustee of trusts created pursuant to Article 
FOURTH along with the child of the grantor for whose benefit the trust has been 
created.  The entire article appears to reserve to Mr. McLellan the right to make 
changes to the trustee during his lifetime and limits his right to alter the identity of 
the trustee for his childrens’ trusts if his wife is dead.  This language is self 
contained, and must be read as referring only to the subsections contained in 
Article TWENTIETH.  To do otherwise would create an internal conflict and 
render Articles FIRST through NINETEENTH null and void.  The court finds Ms. 
McLellan, the grantor’s spouse, is the trustee of the trusts at issue.  
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