
 

 
State of New Jersey 

OFFICE OF ADMINISTRATIVE LAW 
 

   INITIAL SUMMARY DECISION 

   OAL DKT. NO. HMA 5769-09 

 

V.M., 

 Petitioner, 

 v. 

DIVISION OF MEDICAL ASSISTANCE  

AND HEALTH SERVICES AND UNION  

COUNTY BOARD OF SOCIAL SERVICES, 

 Respondent. 

__________________________ 

 

Donald D. Vanarelli, Esq., appearing for petitioner 

 

Bruce H. Walsh, Esq., Assistant County Counsel, appearing for respondent 

(Robert E. Barry, Union County Counsel) 

 

Record Closed:  December 1, 2009   Decided:  March 22, 2010 

 

BEFORE CARIDAD RIGO, ALJ: 

 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY
 

 Petitioner appeals from the decision by respondent, Union County Board of 

Social Services (UCBSS) terminating his nursing home Medicaid.  Respondent based 

its termination claiming that petitioner had excess resources and that petitioner 

transferred assets solely for purposes of become Medicaid eligible.  
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 On or about August 14, 2007, petitioner applied and was approved for nursing 

home Medicaid.  On or about January 31, 2008, petitioner sold his home and received 

approximately $202,747.63 in net proceeds.  On or about June 20, 2008, Medicaid 

terminated petitioner’s nursing home benefits.  Petitioner appealed and requested a fair 

hearing.  On June 3, 2009, the matter was transmitted to the Office of Administrative 

Law (OAL).  After a series of pre-hearing conferences it was agreed that the matter 

would be heard summarily.  The parties presented oral arguments on October 30, 2009, 

furthered by written closing briefs.  The record closed on December 1, 2009. 

 

ISSUES

 

Was there a transfer of assets for the sole purpose of making V.M. eligible for 

Medicaid, contrary to N.J.A.C. 10:71-4.10 et seq. 

 

Does N.J.S.A. 46:2B-8.12, that governs compensation for services provided 

pursuant to a  power of attorney, conflict with N.J.A.C. 10:71-4.10(b)(6)(ii). 

 

FACTUAL DISCUSSION

 

 The essential facts are not in dispute.  The following is a narrative of the FACTS: 

 

1. V.M. is a ninety-three-year-old widower with four adult children.  

Petitioner’s wife died in 1994.  Petitioner owned a home in Westfield, New 

Jersey where he resided until placed in a nursing home. 

 

2. On January 28, 2002, petitioner appointed his daughter C.S. and his son 

P.M. as co-agents under his Power of Attorney (POA).  The POA was a 

standard POA and it was unlimited.  Neither the POA nor a separate 

contract indicated that C.S. or P.M. would be compensated for their POA. 
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3. In July 2007, petitioner was admitted to a nursing home.  In August 2007, 

petitioner applied and was approved for nursing home Medicaid.  On 

January 31, 2008, petitioner was admitted to a long-term nursing home 

care facility where he will be for the remainder of his life.   

 

4. Also on January 31, 2008, petitioner sold his home in Westfield, N.J., and 

received approximately $202,747.63 in net proceeds.  C.S. and P.M. 

reported the sale of V.M.’s home and receipt of the proceeds of the sale to 

Medicaid.  On or about September 17, 2008, Medicaid notified petitioner 

that his benefits were terminated effective June 20, 2008. 

 

5. On May 12, 2008, C.S. and P.M. filed an Order to Show Cause and 

Verified Complaint in the Superior Court of New Jersey, Chancery 

Division-Union County, seeking an order authorizing monetary 

reimbursement to themselves from petitioner’s estate for services 

rendered as petitioner’s co-agents under the POA, pursuant to N.J.S.A. 

46:2B-8.12, and for expenses they incurred over the years on petitioner’s 

behalf. 

 

6. In the Verified Complaint attached to the Order to Show Cause, P.M. 

stated in his certification that petitioner had made no specific provision or 

contract for compensation of his attorneys-in-fact.  C.S. and P.M. also 

certified that between January 22, 2002, and March 2008, they provided 

numerous and various POA services expecting to be paid for such 

services.  C.S. and P.M. serviced V.M. in that they took him to family 

gatherings on birthdays and holidays, took him to the bank, doctor visits 

and took him to dinner.  They charged V.M. $15 per/hour for those 

services.  They also certified that they made various expenditures 

expecting to be reimbursed.  (See Exhibit F attached.)  They value the 

POA services at $102,555 and expenses at $24,400.  (See Exhibits D, E, 

and F.)   
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7. C.S. and P.M. provided a detailed list of the specific services and 

expenses for which they sought compensation and reimbursement.  (See 

Exhibit F.) 

 

8. On June 11, 2008, Judge Malone of the Chancery Division ordered that 

C.S. and P.M. be compensated and reimbursed $102,555.55 for services 

rendered under the POA and reimbursement for expenses of $24,400.  No 

opposition was filed against C.S.’s and P.M.’s complaint. 

 

9. Medicaid was not noticed or served with the Order to Show Cause, the 

Verified Complaint, certifications of C.S. and P.M. or the final Order. 

 

LEGAL ANALYSIS

 

 In New Jersey, individuals are ineligible for institutional health services through 

the Medicaid program if their available income or resources exceed the limitations set 

forth under the law or if they have disposed of assets for less than market value during 

the applicable look back period.  The look back period is considered to be the thirty-six-

month period before the individual becomes institutionalized or applies for Medicaid as 

an institutionalized individual.  42 U.S.C.A. § 1396p(c)(1); N.J.A.C. 10:71-4.10; N.J.A.C. 

10:72-4.5(b)(3).  In accordance with N.J.A.C. 10:71-4.10(b)(6)(ii), there is a presumption 

that any resources transferred during that look back period were transferred for the 

purpose of obtaining Medicaid eligibility.  The applicant has the burden of rebutting the 

presumption.   

 

 To rebut the presumption that the transfer was made to establish Medicaid 

eligibility, in a case where the transfer was made to reimburse or pay for care or 

services, the individual may present “credible documentary evidence preexisting the 

delivery of the care or services indicating the type and terms of the compensation,” 

N.J.A.C. 10:71-4.10(b)(6)(ii), or “convincing evidence that the assets were transferred 

exclusively [solely] for some other purpose,” N.J.A.C. 10:71-4.10(j).  The applicant has 

the burden to prove the transfer was not made to become Medicaid eligible by a 

preponderance of the credible evidence.  Ibid.  When determining whether assets “were 
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transferred exclusively for some purpose other than to establish Medicaid eligibility, the 

Division of Medical Assistant and Health Services (DMAHS) may consider, among 

others, court-ordered transfers.  N.J.A.C. 10:71-4.10(k)(2).  

 

 In this situation petitioner’s claim that because a Superior Court Judge authorized 

the payment of $102,555.55 for services and $24,400 for expenses, under the authority 

of N.J.S.A. 46:2B-8.12(See Exhibit G) the presumption has been overcome.  

 

 New Jersey specifically provides in N.J.S.A. 46:2B-8.12 that individuals who act 

as attorneys-in-fact under a power of attorney (POA) may be awarded reasonable 

compensation for such services when the POA or a separate written agreement fails to 

provide that the POA may be compensated.  In New Jersey, individuals may seek an 

award in a court of competent jurisdiction, which “may award reasonable compensation 

to the attorney-in-fact.”  Ibid.  This statute says that if the POA does not specify the rate 

of compensation or there is a separate written agreement with language dictating the 

terms of compensation, a court may award compensation if it determines that 

compensation to be reasonable.   

 

 Because of this, petitioner takes the position that DMAHS is foreclosed from 

denying him Medicaid eligibility.  I DISAGREE.  It is undisputed that the DMAHS was 

not served with the Order to Show Cause, the Verified Complaint or the certifications of 

the agents nor was DMAHS noticed of the hearing date(s).  DMAHS was not given the 

opportunity to be heard.  The action in Superior Court was unopposed; there was no 

reason for the judge hearing the matter to deny petitioner’s motion.  Also, the issue in 

Superior Court was not petitioner’s Medicaid eligibility but rather could his agents be 

paid for services they rendered under a POA. 

 

 This court-ordered transfer was made at the request of petitioner’s 

children/agents and the court authorized the children/agents to make payments to 

themselves from V.M.’s assets.  This was not a request by V.M.  This transfer does not 

rebut the presumption.  N.J.A.C. 10:71-4.10(k)(2).  This regulation refers to a Medicaid 

applicant being required (by court order) to make payments to another, for example, a 

judgment creditor or a lienholder by transferring some or all of his assets.  
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 N.J.A.C. 10:71-4.10(b)(6)(ii) deals with care services provided to parents by 

children, a friend or relatives.  This regulation clearly states that if care services were 

provided by persons fitting in the category of a friend, child or relative and the services 

were rendered for free at the time those services were provided they are presumed to 

have been provided for no compensation.  However, this presumption can be rebutted 

by credible documentary evidence pre-existing the delivery of the care services.  That 

document must specify the type of services and compensation.  In this case, the 

services V.M. received from his children/agents were from January 2002 until July 2007, 

the children/agents did not receive compensation any time during that five-year period.  

The agents/children asked to be compensated long after they provided the services and 

after V.M. received the proceeds from the sale of his house.  

 

 Petitioner asserts that the court-ordered transfer is credible evidence that rebuts 

the presumption that the transfer was made to become Medicaid eligible.  Petitioner 

also asserts that the DMAHS’s decision is inconsistent with State law because the 

court-ordered transfer was made pursuant to N.J.S.A. 46:2B-8.12.  I DISAGREE.  The 

Medicaid regulation does not prevent DMAHS from determining that such a transfer was 

a transfer exclusively made for a purpose other than to make V.M. Medicaid eligible. 

 

 N.J.S.A. 46:2B-8.12 and N.J.A.C. 10:71-4.10(b)(6)(ii) do not conflict specifically 

in this case because the Superior Court Judge was not making a determination of 

Medicaid eligibility, he was simply applying the law relating to the Power of Attorney 

where agents can be compensated for services rendered pursuant to a Power of 

Attorney.  The Medicaid regulation concerned in this case does not prohibit such 

compensation or transfers it simply dictates that such compensation is to be analyzed 

under the concept of Medicaid eligibility.  The presumption created in N.J.A.C. 10:71-

4.10(b)(6)(ii) must be rebutted. 
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CONCLUSION

 

 I CONCLUDE and FIND that the facts support that the court-ordered transfer 

was made to circumvent Medicaid law and make V.M. Medicaid eligible.  The services 

that were provided occurred between 2002 and 2007; they were provided then without 

compensation.  There was no pre-existing documentation addressing compensation for 

those services.  The timing and sequence of the events including the petition filed in 

Superior Court lead one to conclude that the transfer of assets occurred for the purpose 

of making V.M. Medicaid eligible. 

 

ORDER

 

 I hereby ORDER that the decision of the Union County Board of Social Services 

denying petitioner’s application for nursing home Medicaid is AFFIRMED, and that his 

eligibility for these benefits starts on June 30, 2008. 

 

The Medicaid program is a social welfare program that pays for health benefits to 

the truly indigent.  

 

I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF 

MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration.  
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 This recommended decision may be adopted, modified or rejected by the 

DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH 

SERVICES, the designee of the Commissioner of the Department of Human Services, 

who by law is authorized to make a final decision in this matter.  If the Director of the 

Division of Medical Assistance and Health Services does not adopt, modify or reject this 

decision within forty-five (45) days and unless such time limit is otherwise extended, this 

recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-10.  

 

 Within seven (7) days from the date on which this recommended decision was 

mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE 

DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, P.O. 

Box 712, Trenton, New Jersey 08625-0712, marked “Attention:  Exceptions.”  A copy 

of any exceptions must be sent to the judge and to the other parties. 

 

 

        
March 22, 2010  _____          

DATE       CARIDAD F. RIGO, ALJ 

 

Date Received at Agency:    March 22, 2010   _

 

Date Mailed to Parties:        ____ _ 

lr 
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APPENDIX 

 

WITNESSES 

 

For Petitioner: 

None 

  

For Respondent: 

 None 

 

EXHIBITS 

 

For Petitioner: 

P-A Power of Attorney, dated January 28, 2002 

P-B Closing Property Statement, dated January 31, 2008 

P-C Letter from respondent, dated September 17, 2008 

P-D Order to Show Cause, dated May 12, 2008 

P-E Verified Complaint, dated March 19, 2008 

P-F Certification of P.M., dated March 19, 2008 

P-G Order from Superior Court, dated June 11, 2008 

P-H V.M.’s bank statement, June-July 2008 

P-I Transaction history from bank, dated August 14, 2008 

P-J Respondent’s Letter of Denial, dated May 14, 2009 

 

For Respondent: 

None 
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