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INITIAL DECISION 

OAL DKT. NO. HMA 7618-09 

(ON REMAND HMA 7536-08) 

Donald D. Vanarelli, Esq., on behalf of petitioner 

Dianna Rosenheim, Deputy Attorney General, on behalf of respondents (Anne 

Milgram, Attorney General of New Jersey) 

Record Closed: November 19,2009 Decided: December 1,2009 

BEFORE WALTER M. BRASWELL, ALJ: 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

In the initial phase of this proceeding the petitioner E.F. appealed the denial by 

respondents Division of Medical Assistance and Health Services and Union County 

Board of Social Services (UCBSS or County) of her request for Medicaid nursing home 

benefits. The denial dated May 29, 2008, was based on the County's determination that 
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the petitioner's resources exceeded the community spouse's protected resource share 

of $106,400. On June 10, 2008, the petitioner requested a fair hearing, and the case 

was transmitted to the Office of Administrative Law, where it was filed on June 30, 2008. 

N.J.S.A. 523148-1 to -15; N.J.S.A. 52:14F-1 to -13. A hearing was scheduled for 

August 4 and November 19, 2008, before Walter M. Braswell, ALJ, but was adjourned 

with the consent of both parties. The parties agreed to have the case decided on a 

summary basis and submitted briefs and uncontested statements of fact in lieu of a 

hearing. I concurred with counsel and on February 6, 2009, upon receipt of the 

Stipulation of Uncontested Facts, the record closed. I issued an Initial Decision on 

February 26, 2009, at which time I concluded that in accordance with the decisions in 

James v. Richman, 547 F,3d 214 (3d Cir. 2008) and Weatherbee v. Richman, 595 E: 
Supp. 2d 607 (W.D. Pa. 2009), the petitioner's resources do not exceed the permissible 

limit for Medicaid eligibility. More particularly, the stipulated facts in the initial part of this 

proceeding were as follows: 

FACTUAL DISCUSSION 

The parties stipulated to the following, which is FOUND as FACT: 

1. E.F. was born on June I, 1929, and was seventy-nine (79) years of age at 

the time of her death in 2008. E.F. and D.F. were married on October 27, 

1951. At the time of her Medicaid application, E.F. was suffering from 

Parkinson's disease, depression, COPD and had suffered congestive 

heart failure. 

2. D.F. was appointed as guardian of E.F. on June 8, 2006. 

3. On Juner.29, 2006, as guardian of E.F. and on his own behalf, D.F. 

transferred their marital home located at 747 Beverly Road, Rahway, New 

Jersey from D.F. and E.F., husband and wife, to D.F., married. The deed 

was recorded on July 10,2006. 
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4. E.F. became a resident of Genesis Eldercare, Westfield Center, located at 

1515 Lamberts Mill Road, Westfield, NJ 07090-4763 on January 19,2007, 

where she remained until her death. 

5. On April 30, 2007, D.F. used money from his Ameritrade IRA, account 

number 419-99063-1-6, to purchase an annuity from Jefferson-Pilot Life 

Insurance Company (the annuity or the Freeland annuity). In or about 

April 21, 2007, D.F. signed an "Amendatory Endorsement" stating that the 

[D.]F. annuity policy is "irrevocable and immediate," that the policy "cannot 

be transferred, surrendered or assigned," and that the policy "has no cash 

value." Further, on or about May 14, 2007, D.F. also signed a Policy 

Disclosure form wherein he agreed that the payments from the annuity 

could not be commuted, advanced or accelerated. 

6. Also on May 30, 2007, an application for nursing home Medicaid benefits 

was filed on behalf of E.F. 

7. The Ameritrade IRA Account used to purchase the annuity was a qualified 

individual retirement account (IRA) as defined in 26 U.S.C. § 408(a). 

8. Although funds from his IRA were used to purchase the annuity, D.F.'s 

annuity application incorrectly identified the source of the premium as non- 

qualified. 

9. In April 2008, D.F. had the clerical error regarding the annuity corrected, 

changing it from being labeled as non-qualified to qualified. At that time 

the 2007 Form 1099R was corrected. 

10. The annuity contract itself does not contain any language specifying 

whether it was funded with non-qualified or qualified funds. The only 

documentation of this error is contained in the Policy Disclosure, which 

specifically states, "This Illustration is Not a Contract." 
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11. Dale M. Krause, Esq., the chief executive officer and founder of Krause 

Financial Services, LLC assisted D.F. in purchasing the F. annuity. Mr. 

Krause submitted a certification confirming that Lincoln has been unable 

to produce a corrected copy of the Policy Disclosure, setting forth the 

corrected qualified status, because of the merger between Jefferson-Pilot 

and Lincoln. 

12. After filing her application on May 30, 2007, the State Medicaid agency 

wrote to E.F. in September and October 2007 for more information, but 

E.F. received no decision regarding her eligibility for Medicaid benefits for 

one year from the date she filed for benefits. 

13. One year later, in a letter dated May 30, 2008, Medicaid denied E.F.'s 

application for benefits. The denial concluded that E.F. was ineligible 

because the face value of D.F.'s annuity was considered a countable 

resource, and rendered E.F. ineligible due to excess resources. 

14. Medicaid's denial letter indicated that, if the F.'s submitted three (3) quotes 

documenting the annuity's fair market value, the fair market value of the 

annuity would be used to determine the applicant's resource eligibility. 

15. D.F. was born on June 23, 1924. On April 30, 2007, the date he 

purchased the annuity, his life expectancy was 6.41 years, or 76.92 

months. Therefore, the annuity is actuarially sound pursuant to the 

requirements of HCFA 64, because it provided for 76 total months 

payments. 

16. D.F.'s disabled adult child, De.F., through a testamentary trust under the 

Last Will and Testament of D.F. entitled the "[De.F.] Supplemental 

Benefits Trust," was designed as the primary beneficiary of the retirement 

annuity at the time of purchase. As of January 13, 2009, New Jersey's 

Department of Human Services, the State Medicaid agency, was 

designated as the first-contingent beneficiary, up to the extent of medical 
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assistance provided to the institutionalized individual. D.F.'s other 

children, N.C. and H.F., were designated as the second-contingent 

beneficiaries. These beneficiary designations satisfy the requirements of 

the Deficit Reduction Act of 2005, which states that an annuity naming a 

disabled child as primary beneficiary, and the State as a remainder 

beneficiary, is not deemed to be a transfer for less than fair market value. 

42 U.S.C. 5 1396p(c)(l )(F). 

17. DMAHS provided a letter from Peachtree in which that company stated 

that it might not be able to proceed with the purchase: "There is an 

endorsement to this policy that may not [enlable us to complete the 

transaction if Lincoln objects to the change of ownership due to this." As 

set forth in petitioner's moving brief, three other companies have advised 

that they would not purchase a .qualified annuity. DMAHS acknowledges 

that any purchase of the annuity would not be a purchase of the annuity 

contract itself, but would, in fact, be a purchase of the payment stream. 

By letter dated July 6, 2009, the Division of Medical Assistance and Health 

Services remanded this matter with the following directive: 

The above referenced matter is being remanded for 
additional proceedings to determine the availability and 
value of an annuity purchased for the sole benefit of the 
community spouse. 

In the Initial Decision, the Administrative Law Judge based 
his decision on two Pennsylvania Federal Court cases. 
However, subsequent to his decision the Appellate Division 
disavowed and distinguished those cases and found that the 
community spouse's annuity must be used to determine 
eligibility. ,, 

Therefore, Director Guhl was unwilling to adopt the Initial 
Decision and is remanding this case to the Office of 
Administrative law for the purpose of scheduling further 
proceedings in this matter. 
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After numerous telephone conferences and correspondence between the parties, the 

parties again agreed to have this remanded matter decided on a summary basis. 

In a letter to the undersigned and to counsel for E.F. dated November 2, 2009, 

counsel for DMAHS and the County Welfare agency stated as follows: 

I previously advised you that it has been determined in this 
case that the annuity cannot be liquidated, and therefore, 
DMAHS and the Countv Welfare Aqencv will no lonqer count 
it as a resource. I also advised you that it appeared that the 
annuity didn't meet the transfer exception requirements. I 
advised that l would verify with DMAHS and the County 
whether the failure to satisfy the transfer exception 
requirements would cause a transfer penalty. 

I am sorry to report that the County will have to impose a 
transfer penalty because E.F. and her spouse did not satisfy 
the transfer exception requirements at the time of requested 
eligibility. As you know, a transfer penalty was not at issue 
at the time of denial of the application; however, because 
you indicated that you wanted those rules applied, we did 
bring to your attention that your client failed to name the 
State of New Jersey as a remainder beneficiary on the 
annuity. (The County did not consider the transfer rules 
because they had already determined the annuity to be a 
resource.) 

[Emphasis added.] 

Since the respondent has determined that the annuity cannot be liquidated and 

"will no longer be counted as a resource'' the value and the availability of the annuity is 

no longer at issue. Since the annuity is not counted as a resource consistent with the 

Initial Decision in this matter, and consistent with the James and the Weatherbee cases, 

supra, I'again CONCLUDE that the petitioner's resources do not exceed the permissible 

limit for Medicaid eligibility. 

The transfer penalty addressed in the second paragraph on the respondent's 

November 2, 2009, letter was not at all an issue in the initial proceeding in this matter. 

Respondent in essence, in this argument, is maintaining that the annuity although no 

longer considered as a resource, fails to satisfy the requirements of the Deficit 
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Reduction Act (DRA) because it failed to appropriately name the State as primary or 

contingent beneficiary after a disabled child, and therefore it must be considered a 

transfer for less than fair market value. 

Further respondent states in her November 2, 2009, letter that: 

For purposes of this paragraph, the purchase of an annuitv 
shall be treated as the disposal of an asset for less than fair 
market value unless- 

(i) the State is named as the remainder beneficiary in the 
first position for at least the total amount of medical 
assistance paid on behalf of the institutionalized individual 
under this title [42 U.S.C.S. 55 1396 et sea.]; or 

(ii) the State is named as such a beneficiarv in the 
second position after the communitv spouse or minor or 
disabled child and is named in the first position if such 
spouse or a representative of such child disposes of any 
such remainder for less than fair market value. 
[42 U.S.C. 5 1396p(c)(l)(F) (emphasis added).] 

In interpreting the above statue, CMS states: "If the State is 
not named as a remainder beneficiary in the correct 
position, the purchase of the annuity will be considered 
a transfer for less than fair market value. We interpret the 
statute to mean that the full purchase value of the annuity 
will be considered the amount transferred." (CMS's June 27, 
2006, "Enclosure" on Section 6012 of the DRA.) 

According to the above statute, the County is prevented from 
granting eligibility until, in this case, the State is named as 
the remainder beneficiary on the annuity after the disabled 
child. 

[Emphasis added.] 

By letter dated November 3, 2009, the petitioner maintains that the issue of the 

transfer of the annuity for less than fair market value was already stipulated by the 

parties and disposed of in the Initial Decision. More particularly, the petitioner states in 

its November 3rd letter that: 

Submitted herewith is a copy of the parties' Stipulated of 
Uncontested Facts, which were reviewed by both parties, 



C. 

OAL DKT. NO. HMA 0761 8-09 

and submitted to the Court. In Paragraph 16, the 
stipulation states that the beneficiary designations for 
Mr. [F.]'s annuity satisfy the requirements of the Deficit 
Reduction Act of 2005 42 U.S.C. § 1396p(c)(l)(F). Thus, 
earlier in this case, respondent stipulated that petitioner's 
annuity met the DRA1s requirements, and was not an 
uncompensated transfer of assets. 

Moreover, the Court relied upon the Stipulation of 
Uncontested Facts submitted by the parties in its decision, 
which is also attached for Your Honor's ease of reference. 
In the "Statement of the Case and Procedural History", the 
Court states, " . . . on February 6, 2009, upon receipt of the 
Stipulation of Uncontested Facts, the record closed." The 
Court's "Factual Discussion" includes the following language: 

The parties stipulated to the following which is FOUND as 
FACT: 

16. D.F.3 disabled adult child, De.F., through a 
testamentary trust under the Last Will and Testament 
of D.F. entitled the "[De.F.] Supplemental Benefits 
Trust," was designed as the primary beneficiary of the 
retirement annuity at the time of purchase. As of 
January 13, 2009, New Jersey's department of 
Human Services, the State Medicaid agency, was 
designated as the first contingent beneficiary, up to 
the extent of medical assistance provided to the 
institutionalized individual. D.F.'s other children, N.C. 
and H.F., were designated as the second contingent 
beneficiaries. These beneficiary designations 
satisfy the requirements of the Deficit Reduction 
Act of 2005, which states that an annuity naming a 
disabled child as primary beneficiary, and the 
State as remainder beneficiary, is not deemed to 
be a transfer for less than fair market value. 42 
U.S.C. § 1396p(c)(l )(F). 

[Emphasis added.] 

I agree with the petitioner's contention that the Stipulation of Facts already addressed 

this issue and the parties - by signing the Stipulation - agreed that the beneficiary 

designations in this matter are not deemed to be a transfer for less than fair market 

value. 
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STANDARD FOR SUMMARY DECISION 

Summary decision is available in the administrative court pursuant to N.J.A.C. 

1 :I -1 2.5. The regulation provides that summary decision is appropriate if 

the papers and discovery which have been filed, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact challenged and that the moving party 
is entitled to prevail as a matter of law. When a motion for 
summary decision is made and supported, an adverse party 
in order to prevail must by responding affidavit set forth 
specific facts showing that there is a genuine issue which 
can only be determined in an evidentiary proceeding. If the 
adverse party does not so respond, a summary decision, if 
appropriate, shall be entered. 

[N.J.A.C. I :I-12.5(b).] 

The summary decision rule is substantially the same as the summary judgment 

rule under R. 4:46-2. See Contini v. Bd. of Educ. of Newark, 286 N.J. Super. 106, 121 

(App. Div. 1995) (which recognized that the summary decision standard in 

administrative proceedings is substantially similar to that of New Jersev Court Rule 

4146-2). 

The New Jersey Supreme Court in Brill v. Guardian Life Insurance Company, 

142 N.J. 520, 540 (1995), stated that a motion judge is required to consider "whether 

the competent evidential materials presented, when viewed in the light most favorable 

to the non-moving party, are sufficient to permit a rational fact finder to resolve the 

alleged disputed issue in favor of the non-moving party." Therefore, where a moving 

party demonstrates, by competent evidential material, that no genuine and material 

issue of fact exists, the court must grant the motion for summary judgment. Similarly, 

the rules governing administrative proceedings provide that summary decision may be 

granted if there is "no genuine issue of material fact and the moving party is entitled to 

prevail as a matter of law." Borough of Lincoln Park Bd. of Educ. v. Bd. of Educ. of 

Boonton, EDU 5944-02, Initial Decision (April 2, 2003), adopted, Comm'r (May 15, 

2003), affd, State Bd. (Nov. 5, 2003), ~http://lawlibrary.rutgers.edu/oal/search.html~. 

Under N.J.A.C. 1 :I-1 2.5(b) the determination to grant summary decision should be 
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based on the papers presented as well as any affidavits filed with the application. !b& 

Here the parties jointly requested summary decision. 

CONCLUSION 

There are no genuine issues of material fact, and since the DMAHS and the 

County Welfare Agency acknowledge in this case, that because the annuity cannot be 

liquidated, it will no longer be counted as a resource, I CONCLUDE that the petitioner's 

resources do not exceed the permissible limit for Medicaid eligibility. 

Accordingly, Summary Decision is granted and it is ORDERED that the decision 

of the UCBSS denying Medicaid eligibility to E.F. be and is hereby REVERSED. 

I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF 

MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration. 

This recommended decision may be adopted, modified or rejected by the 

DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH 

SERVICES, the designee of the Commissioner of the Department of Human Services, 

who by law is authorized to make a final decision in this matter. If the Director of the 

Division of Medical Assistance and Health Services does not adopt, modify or reject this 

decision within forty-five days and unless such time limit is othewise extended, this 

recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-10. 
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Within seven days from the date on which this recommended decision was 

mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE 

DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, P.O. 

Box 712, Trenton, New Jersey 08625-0712, marked "Attention: Exceptions." A copy 

of any exceptions must be sent to the judge and to the other parties. 
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