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HEALTH AND SAFETY PROSECUTIONS  
FOR WORK TIME BREACHES - CVIU’S NEW APPROACH 

 
 

CVIU officers have Worksafe warrants that give 
them powers to prosecute transport operators 
under the Health and Safety in Employment Act 
(“HSE Act”).  Such powers have previously been 
exercised after accidents where harm (or serious 
harm) has resulted from the operation of unsafe 
commercial vehicles. 
 
“We have recently seen a move by the 
CVIU to prosecute operators under the HSE 
Act where their drivers have exceeded 
work time requirements.” 
 
However, we have recently seen a move by the 
CVIU to prosecute operators under the HSE Act 
where their drivers have exceeded work time 
requirements, alleging that the operator has failed 
to take all practicable steps to ensure a safe 
working environment for its drivers and other road 
users.  CVIU allege that when drivers are regularly 
exceeding the maximum work time requirements 
they become fatigued, which creates an unsafe 
working environment for drivers and a hazard for 
other road users.  CVIU has instigated prosecutions 
on this basis, without any incidents of harm having 
occurred. 
 

This novel approach is not without stumbling 
blocks for the CVIU.  We recently acted for a 
transport company and its director, who were both 
facing charges under the HSE Act.  After receiving a 
complaint from a disgruntled ex-driver alleging 
that the operator had expected and encouraged 
work time breaches, CVIU commenced an 
investigation into the operator, eventually laying 
charges against the operator company and its 
director.   
 
The charges alleged that the operator had not 
maintained a safe working environment, due to a 
number of its drivers having allegedly exceeded 
the maximum work time requirements for heavy 
transport drivers over an extended period of time.  
While this allegation in and of itself would have 
been difficult to prove due to evidential hurdles, 
the investigating officer did himself no favours by 
filing the charges against the operator out of time 
for them to be effective.  The charges were 
dismissed by the District Court.  This case is similar 
to another one last year where the police had 
executed search warrants to obtain GPS records.  
We successfully argued that the search warrants 
were illegal and the charges were subsequently 
dismissed. 

LEGAL TORQUE 



 

www.fortunemanning.co.nz  |  0800 4 FM LAW  |  0064 9 915 2401 2 

August 2015 Issue 48 
We expect these procedural gaps to be filled in the 
future, assisted by longer limitation periods under 
incoming health and safety legislation.  The 
underlying assumptions made by CVIU in relation 
to fatigue and work time will eventually be tested 
in court. 
 
“If you receive a demand for records from 
the CVIU, it is important to first check 
which legislation the request is being 
made under. “ 
 
While the vast majority of transport operators are 
compliant, and compliance is the best way to avoid 
CVIU scrutiny, accidents can and do happen.  If you 
receive a demand for records from the CVIU, it is 
important to first check which legislation the 
request is being made under.  If the request is 
being made under the HSE Act, the CVIU has much 
wider powers of investigation than under the Land 
Transport Act (“LTA”).  While we have successfully 
argued that CVIU requests under the LTA for an 
operator’s GPS records are unlikely to be valid and 
therefore cannot be used in court, a request for 
the same records under the HSE Act may not be 
subject to the same restrictions.   
 
“If you are unsure about any aspect of a 
demand, it is best to get legal advice 
early.” 
 
There are strict compliance requirements for any 
demand for records issued by the CVIU, and 
operators can face penalties for non-compliance, 
including obstruction charges.  If you are unsure 
about any aspect of a demand, it is best to get legal 

advice early.  If an operator voluntarily hands over 
more records than necessary, an argument that 
the CVIU were not entitled to demand those 
records in the first place will be unlikely to 
succeed.  You should therefore seek advice prior to 
handing over any documents. 
 
It will be interesting to see how the courts deal 
with such cases.  By using the HSE Act rather than 
the LTA, the CVIU is trying to impose duties on 
employers that are simply non-existent in the LTA.  
The question will be whether the courts will want 
to essentially “read in” obligations of transport 
operators which do not exist in the LTA.  Such a 
move will mean that the rules will not be the same 
across the board for all operators, as those with 
advanced technology such as GPS will be held to a 
higher standard than those without. 
 
For more information regarding these issues please 
contact Shafraz Khan  
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