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HEALTH AND SAFETY AT WORK ACT 
 

The Health and Safety at Work Act reforms New Zealand’s Health and Safety system following the recommendations 

of the Independent Taskforce on Workplace Health and Safety.  The reforms are aimed at reducing New Zealand’s 

workplace injury and death toll by 25% by 2020.  The key emphasis is on everyone in the workplace being 

responsible for health and safety.  The Act will come into effect on 4 April 2016. 

 

A series of regulations are being developed to support the new Act. These include: 

 

 General risk and workplace management 

 Major Hazard Facilities 

 Asbestos 

 Engagement, worker participation and representation (available shortly for public consultation) 

 

Statistics 
 

On average 73 people die per year on the job, 1 in 10 is harmed and 600-900 die from work-related diseases.  

 

In the 2013/2014 reporting year for the Accident Compensation Corporation (ACC), there were 186,696 new claims 

for workplace injuries.  

 

INTERPRETATION OF THE NEW LEGISLATION 
 

The Act introduces new concepts who are responsible for the health and safety of any persons in a workplace. It also 

introduces additional duties of care.  

 

Persons conducting a business or undertaking  
 

Persons conducting a business or undertaking, also known as PCBU, have the primary duty to ensure health and 

safety in the workplace.  PCBU’s are considered to be in the best position to control risks to work health and safety 

as they are the ones carrying out the business or undertaking. 
 

What is a PCBU? 
 

Normally a PCBU will be a company rather than an individual person, however, a person could be a PCBU if 

they are a sole trader or self employed person. 
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Notable exceptions are workers or officers; volunteer associations who do not employ anyone; and 

householders engaging someone to only do residential work on or in their home.   

 

Definition of a PCBU 
 

13 Meaning of PCBU 

 

1. In this Act, unless the context otherwise requires, a person conducting a business or undertaking or 

PCBU: 

 

(a) Means a person conducting a business or undertaking –  

 

(i) Whether the person conducts a business or undertaking alone or with others; and  

(ii) Whether or not the business or undertaking is conducted for profit or gain; but  

 

(b) Does not include: 

 

(i) a person to the extent that the person is employed or engaged solely as a worker in, or 

as an officer of, the business or undertaking; 

(ii) a volunteer association; 

(iii) an occupier of a home to the extent that the occupier employs or engages another 

person solely to do residential work; 

(iv) a statutory officer to the extent that the officer is a worker in, or an officer of, the 

business or undertaking; 

(v) a person or class of persons, that is declared by regulations not to be a PCBU for the 

purposes of this Act or any provision of this Act. 

 

2. In subsection 1(b)(ii), volunteer association means a group of volunteers (whether incorporated or 

unincorporated) working together for 1 or more community purposes where none of the volunteers, 

whether alone or jointly with any other volunteers, employs any person to carry out work for the 

volunteer association. 

 

Officer 
 

An officer is any person who is in a position that allows that person to exercise significant influence over the 

management of the business. It is defined as follows: 
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13A. Meaning of officer  

 

In this Act, unless the context otherwise requires, officer, in relation to a PCBU, - 

 

(a) means, if the PCBU is – 

 

(i)  a company, any person occupying the position of a director of the company by whatever 

name called: 

(ii)  a partnership (other than a limited partnership), any partner: 

(iii) a limited partnership, any general partner: 

(iv) a body corporate or an unincorporated body, other than a company, partnership, or 

limited partnership, any person occupying a position in the body that is comparable with 

that of a director of a company; and 

 

(b) includes any other person occupying a position in relation to the business or undertaking that 

allows the person to exercise significant influence over the management of the business or 

undertaking (for example, a chief executive);  

Duty of Officer 

 

If a PCBU has a duty or an obligation under this Act, an officer of the PCBU must exercise due diligence to ensure that 

the PCBU complies with that duty or obligation. 

 

An Officer must exercise the care, diligence, and skill that a reasonable officer would exercise in the same 

circumstances, taking into account: 

 

(a) The nature of the business; and 

(b) The position of the officer and the nature of the responsibilities undertaken by the officer.  

 

Duty of Due Diligence of Officers 
 

Under the new legislation, officers must exercise due diligence to ensure that the PCBU complies with its duties. This 

is a substantial amendment from the Health and Safety in Employment Act 1992 which only placed a duty on 

directors who were actively involved in the workplace. 

 

Under the Act, there is a positive duty on those who are at governance level of an organisation where they are 

required to actively engage in health and safety matters. This duty expressly does not extend to a person who 

merely advises or makes recommendations to an officer of the organisation. 
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The duty is different to that of the PCBU but the two duties work in tandem. Officers do not have to ensure the 

health and safety of the PCBU’s workers. Rather, the officer must exercise due diligence to ensure that the PCBU is 

meeting its health and safety obligations. 

 

 What is “due diligence”? 

 

Officers must make sure they undertake certain tasks to ensure that the PCBU complies with its duties. In particular, 

an officer must take reasonable steps to: 

 

 to both know  and keep up-to-date about the work health and safety matters  

 gain an understanding of the operations of the organisation and the hazards and risks generally associated 

with those operations 

 ensure the PCBU has appropriate resources and processes to eliminate or minimise those risks 

 ensure the PCBU has appropriate processes for receiving information about incidents, hazards and risks, and 

for responding to that information 

 ensure there are processes for complying with any duty, and that these are implemented 

 verify that these resources and processes are in place and being used. 

 

Worker 
 

A worker is anyone who carries out work for a PCBU and is not limited to simply the employer-employee 

relationship. It is defined as follows: 

 

 14 Meaning of worker 
 

In this Act, unless the context otherwise requires, a worker means an individual who carries out work in any 

capacity for a PCBU, including work as –  

 

(a) an employee; or 

(b) a contractor or subcontractor; or 

(c) an employee or a contractor or subcontractor; or 

(d) an employee or a labour hire company who has been assigned to work in the business or 

undertaking; or 

(e) an outworker (including a homeworker); or 

(f) an apprentice or a trainee; or 

(g) a person gaining work experience or undertaking a work trial; or 

(h) a volunteer worker; or 

(i) a person of a prescribed class.  
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Duty of Worker 
 

The Act also imposes positive duties on workers. Workers are now required, while at work, to  

 

(a)  take reasonable care for his or her own health and safety; and 

(b)  take reasonable care that his or her acts or omissions do not adversely affect the health and 

safety of other persons; and 

(c)  comply, as far as the worker is reasonably able, with any reasonable instruction that is given 

by the PCBU to allow the PCBU to comply with its obligations; and 

(d)  co-operate with any reasonable policy or procedure of the PCBU relating to health or safety at 

the workplace that has been notified to workers. 

 

Primary duty of care 
 

It is important to note that under the new legislation, PCBU’s will need to take a broad approach to considering their 

duties. They must think broadly about who is working in their business or undertaking, including their contractors 

and not just their employees.  The duties are also extended to the work of the business or undertaking and are not 

only related to the physical workplace. 

 

Who is the primary duty of care owed to? 
 

PCBU’s must ensure as far as reasonably practicable: 

 

 The health and safety of its workers or those workers who are influenced or directed by the PCBU. 

 That the health and safety of other people is not put at risk from work carried out as part of the conduct 

of the business or undertaking. 

 

Specific obligations 
 

 Providing and maintaining a work environment, plant and systems of work that are without risks to 

health and safety. 

 Ensuring the safe use, handling and storage of plant, structures and substances. 

 Providing adequate facilities at work for the welfare of workers, including ensuring access to those 

facilities. 

 Providing information, training, instruction or supervision necessary to protect workers and others from 

risks to their health and safety. 

 Monitoring the health of workers and the conditions at the work place for the purpose of preventing 

illness or injury. 
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Reasonably Practicable 
 

The PCBU must take into consideration several factors when determining whether something is “reasonably 

practicable” in the circumstances to ensure health and safety in the workplace.   

 

 17 Meaning of reasonably practicable 

 

In this Act, unless the context otherwise requires, reasonably practicable, in relation to a duty of a 

PCBU set out in subpart 1 or Part 2, means that which is, or was, at a particular time, reasonably able 

to be done in relation to ensuring health and safety, taking into account and weighing up all relevant 

matters, including –  

 

(a) the likelihood of the hazard or the risk concerned occurring; and 

(j) the degree of harm that might result from the hazard or risk; and 

(k) what the person concerned knows, or ought reasonably to know, about –  
 

(i) the hazard or risk; and 

(ii) ways of eliminating or minimising the risk; and 
 

(l) the availability and suitability of ways to eliminate or minimise the risk; and 

(m) after assessing the extent of the risk and the available ways of eliminating or minimising the 

risk, the cost associated with available ways of eliminating or minimising the risk, including 

whether the cost is grossly disproportionate to the risk. 

 

Overall, the new standard follows that of the previous standard of “all practicable steps” (under the Health and 

Safety in Employment Act 1992). However, any assessment of costs must only be considered after the assessment of 

risk and the ways to eliminate those risks. As such, costs will only take precedence over safety when the cost of 

taking a step is “grossly disproportionate” to the risk.  

 

Duty to Engage with Workers 
 

The Act imposes a duty on a PCBU to engage with its workers. It requires a PCBU to, so far as is reasonably 

practicable, engage with workers - 

 

– who carry out work for the business or undertaking; and 

– who are, or are likely to be, directly affected by a matter relating to work health or safety. 

 

If the PCBU and the workers have agreed to procedures for engagement, the engagement must be in accordance 

with those procedures. 
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Engagement with workers requires— 

 

– that relevant information about the matter be shared with workers in a timely manner;  

– that workers be given a reasonable opportunity - 

• to express their views and to raise work health or safety issues in relation to the matter; and 

• to contribute to the decision-making process relating to the matter; and  

– that the views of workers be taken into account by the PCBU; and 

– that the workers be advised of the outcome of the engagement in a timely manner. 

 

If the workers are represented by a health and safety representative, the engagement must involve that 

representative. 

 

A person who fails to engage with its workers commits an offence and is liable on conviction, - 

– for an individual, to a fine not exceeding $20,000: 

– for any other person, to a fine not exceeding $100,000. 

 

Worker Participation Practices 
 

The Act also creates a duty on PCBU’s to have practices that provide reasonable opportunities for workers who carry 

out work for the business to participate effectively in improving work health and safety in the business on an 

ongoing basis. 

 

Reasonable opportunities means opportunities that are reasonable in the circumstances, having regard to relevant 

matters, including - 

 

– the number of workers working in the business or undertaking; and 

– the number of different workplaces of the business or undertaking, and the distance between them; 

and 

– the likely risks to work health and safety in the business or undertaking and the level of those risks; 

and 

– the nature of the work that is performed and the way that it is arranged or managed; and 

– the nature of the employment arrangements or contracting arrangements, including the extent and 

regularity of employment or engagement of temporary workers; and 

– the willingness of workers and their representatives to develop worker participation practices; and 

– in relation to employers and employees, the duty to act in good faith as required by section 4 of the 

Employment Relations Act 2000. 
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Health and Safety Representatives and Health and Safety Committees 
 

A PCBU has to consider the election of a health and safety representative only if a worker asks for one. However only 

large businesses, with more than 20 workers or small businesses (fewer than 20 workers) in the high risk sectors are 

required to have a health and safety representative. If a request is made, the Act provides rules governing the 

election of the representative. 

 

A large business or a small business in the high risk sector will also have to establish a health and safety committee if 

requested to do so by either the health and safety representative or 5 or more workers. If any request to establish a 

committee is declined by a PCBU,  the PCBU must give written notice of its decision with reasons.  

 

Penalties and Compliance 
 

Offences – ss42-44 

 

It is important to note that offences under the Act will be based on whether there was a risk and no actual 

harm is required to be penalised under the Act. A new tiered penalty regime has been introduced which has 

the following offences: 
 

1. Offence of reckless conduct in respect of duty (s42) 

2. Offence of failing to comply with duty that exposes individual to risk or serious injury or serious 

illness (s43) 

3. Offence of failing to comply with duty (s44) 

 

For each of the offences listed above there are maximum penalties for individuals who are neither a PCBU 

nor officer of a PCBU; an individual or officer of a PCBU; and any other person. Maximum penalties range 

from $3 million for reckless conduct by any other person, to $50,000 for failure of an individual to comply. 

The table below outlines the possible penalties in each case. 

 
 

   Max. 
prison 
term 

Max. 
fine 

Offence of reckless 
conduct in respect of a 
health and safety duty 
(clause 42) 

A person who has a health and safety 
duty, without reasonable excuse, 
engages in conduct that exposes a 
person to a risk of death or serious 
injury or illness, and the person is 
reckless as to the risk 

Individual (e.g. a 
worker or a self-
employed PCBU) 

5 years 
and/or 

$300,000 

Officer of a PCBU 5 years 
and/or 

$600,000 
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   Max. 
prison 
term 

Max. 
fine 

Any other person 
(e.g. a company) 

- $3 
million 

Offence of failing to 
comply with a health and 
safety duty that exposes 
individual to risk of death 
or serious injury or illness 
(clause 43) 

A person who has a health and safety 
duty fails to comply with the duty and 
that failure exposes a person to risk 
of death or serious injury or illness 

Individual (e.g. a 
worker or a self-
employed PCBU) 

- $150,000 

Officer of a PCBU - $300,000 

Any other person 
(e.g. a company) 

- $1.5 
million 

Offence of failing to 
comply with a health and 
safety duty (clause 44) 

A person that has a health and safety 
duty fails to comply with that duty 

Individual (e.g. a 
worker or a self-
employed PCBU) 

- $50,000 

Officer of a PCBU - $100,000 

Any other person 
(e.g. a company) 

- $500,000 

 

Compliance 

 
In addition to the major offences and corresponding penalties, there are several other powers have been 

proposed for the Court and Regulator to have to ensure compliance with the Act. These powers include: 

 

 Adverse publicity orders – require the offender to publicise in a particular manner the offence, its 

consequences, and the penalty imposed. 

 Improvement or prohibition notices – require an offender to take specified steps to remedy any matter 

caused by the offence. A prohibition notice, issued to immediately cease an unsafe workplace activity, 

may be issued where there is serious risk. 

 Non-disturbance notice – a notice to preserve the site at which a notifiable event has occurred for a 

specified time, or to prevent the disturbance of a particular site. 

 Health and Safety project orders – require an offender to undertake a specific project for the general 

improvement of work health and safety. 
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 Court-ordered enforceable undertakings from duty holders – adjourning the proceeding for up to two 

years, during which the offender undertakes to comply with certain conditions. 

 Infringement notices and fines. 
 

What to do now? 
 

The new law comes into effect on 4 April 2016. However businesses need to start preparing now to ready 
themselves. The obligations under the Act will start as soon as it comes into force and you need to be ready for it. 
You need to: 

 Familiarise yourself with the key concepts of the legislation 
 Review your health and safety practices 
 Identify health and safety risks in your business and take steps to prevent these from causing harm 
 Identify and train your health and safety representatives 
 Make health and safety part of your business and start forming a health and safety committee and 

having regular meetings now so that everyone is up to speed with the new rules. 

We will be providing regular updates. Please email us if you need any assistance with implementation and advice. 

 

If you have any queries, please contact: 
 

FORTUNE MANNING HEALTH AND SAFETY TEAM 
 

 

Rob Coltman 
Partner 
 

DDI: (+64 9) 915 2417 
Email:  rob.coltman@fortunemanning.co.nz 

 

Shafraz Khan 
Partner 
 

DDI: (+64 9) 915 2422 
Email:  shafraz.khan@fortunemanning.co.nz 

 

Jason Mackie 
Associate 
 

DDI: (+64 9) 915 2414 
Email:  jason.mackie@fortunemanning.co.nz 

 

Rachel Anderson 
Senior Solicitor 
 

DDI: (+64 9) 915 2407 
Email:rachel.anderson@fortunemanning.co.nz 

 

Rebecca White 
Solicitor 
 

DDI: (+64 9) 915 2413 
Email:  rebecca.white@fortunemanning.co.nz 

 

David Mahon 
Solicitor 
 

DDI: (+64 9) 915 2427 
Email:  david.mahon@fortunemanning.co.nz 

 


