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EDUCATION/EMPLOYMENT CASE REVIEW 
 

Employment Relations Authority gives useful guidance on raising a grievance and Teachers 

Council reporting - 

 Bhana v Chu Li-Chuan Educational Services Limited [2014] NZERA Auckland 

 
Employers who have had the misfortune to have to 

dismiss an employee will be familiar with the tense 

countdown of 90 days within which a personal grievance 

must be raised.  For educational institutions the 

mandatory requirement to report to the Teachers Council 

can often inflame matters just as you might hope they are 

settling down.  The recent case of Bhana v Chu Li-Chuan 

Educational Services Limited dealt with both the issue of 

what constitutes raising a personal grievance within 90 

days, as well as whether a teacher has any comeback in 

the Employment Relations Authority in respect of a 

mandatory report filed with the Teachers Council. 

 

We acted for the respondent in this case and successfully 

sought for the issues to be dealt with on a preliminary 

basis on written submissions, so as to avoid the cost and 

inconvenience of a full investigation meeting in the 

Authority. 

 

Background 

Ms Bhana was employed as a provisionally registered early 

childhood teacher in 2010.  Later that year there was an 

allegation that Ms Bhana had ill-treated a child and an 

investigation was commenced.  A preliminary decision was 

made that Ms Bhana's actions constituted serious 

misconduct and she was invited to a meeting to discuss 

these preliminary findings, before the next step of a 

disciplinary process was taken.  The following day Ms 

Bhana resigned from her employment and consequently 

the disciplinary process was never completed.  In her 

resignation letter Ms Bhana denied the allegations that 

had been made against her and stated that she could not 

continue to work in a place where allegations had been 

made against her that she considered false.  

Shortly after Ms Bhana’s resignation the employer filed a 

report with the New Zealand Teachers Council as required 

by s139AK(2) Education Act 1989.  This provides that an 

employer must immediately report to the Teachers 

Council when a teacher resigns from a teaching position if, 

within the 12 months prior, the employer had advised the 

teacher that it was dissatisfied with, or intended to 

investigate, any aspect of the teacher’s conduct or 

competence. 

 

On the 90th day after her resignation, 11 February 2011, 

Ms Bhana purported to raise a personal grievance.  Her 

letter was extremely brief; "Pursuant to my employment 

contract with [the respondent], I advise herein that I am 

pursuing a personal grievance against [the respondent] 

under the Employment Act and will also pursue a 

complaint to the Teachers Council." 

Ms Bhana did not take any further action for three years, 

filing a Statement of Problem on the very last day for filing 

in terms of the limitation period allowed under the 

Employment Relations Act 2000, if the 11 February 2011 

letter was adequate to raise a personal grievance. 
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The Authority was satisfied that Ms Bhana had not raised 

a personal grievance at all.  Her letter of resignation 

simply denied the allegations against her and set out why 

she was not prepared to continue working with her 

employer.  There was no reference to a personal grievance 

being raised or even contemplated in that letter.  The 

Authority described the resignation letter as standing on 

its own as "no more and no less than severing of the 

employment relationship".  The letter of 11 February 2011 

was found not to satisfy the requirements for raising a 

personal grievance, being that "the employer is aware that 

a personal grievance was raised, aware of the nature of 

that personal grievance and aware of what the employee 

sought in order to remedy the grievance."  Simply saying 

that she had a personal grievance did not meet the test 

and therefore the Authority found that no personal 

grievance was ever raised by Ms Bhana.  

 

Teachers Council Report 

Given his finding that a personal grievance was not validly 

raised, the Authority member did not have to make a 

determination in respect of the order sought by Ms Bhana 

on the Teachers Council report.  However, he took it upon 

himself to make observations on the remedies sought. 

 

Ms Bhana had requested that the Authority determine 

that there was no serious misconduct and therefore no 

justification for a mandatory report under the Education 

Act (among other things).  We argued for the respondent 

that the Authority's jurisdiction to make determinations 

about employment relationship problems does not extend 

to making a declaration in respect of whether a 

mandatory report made to the Teachers Council was 

justified or not.  The filing of the mandatory report is, it 

was argued, outside of the definition of "employment 

relationship problem". 

 

The Authority member agreed with our submission and 

noted that there is nothing in the Education Act conferring 

on the Authority the right or duty to interfere in the 

performance of the statutory duty by which an 

educational institution is bound.  The Authority noted that 

while s161(1)(r) Employment Relations Act 2000 gives a 

broad remit to the Authority to make determinations 

about employment relationship problems generally, 

including any action "arising from or related to the 

employment relationship",  this did not give the Authority 

the power to comment on the exercise of a statutory duty 

by a party to an employment relationship. 

 

Even assuming that the Authority had power to comment 

on the matter, the respondent had no discretion in 

reporting to the Teachers Council on a straight forward 

construction of the Education Act where there were 

concerns about Ms Bhana's practice and Ms Bhana 

resigned within days of those concerns being brought to 

her attention. 

 

The applicant is challenging the determination in the 

Employment Court, however, the Authority’s comments, 

while non-binding in future cases, are a useful affirmation 

that the mandatory reporting regime stands outside of the 

employment relationship for the purposes of a claim to 

the Employment Relations Authority.  The decision is also 

a helpful reminder of the fact that a strongly worded 

resignation letter will not necessarily be sufficient to raise 

a personal grievance. 

 

If you have any questions on issues raised in this article, 
please contact Sarah O’Brien of Fortune Manning. 
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