
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Dumb Starbucks: Fair Use? 

Fair Use 
Fair use can be a defense to 

trademark and copyright 

infringement.  Fair use is 

analyzed differently for 

copyrights and trademarks. 
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Last week, people lined up around the block to visit “Dumb 

Starbucks” in the Los Feliz neighborhood of Los Angeles.  Dumb 

Starbucks touted itself as a “fully functioning coffee shop” slash 

“work of parody art,” which was initiated by comedian Nathan 

Fielder for his Comedy Central show “Nathan for You.”  Dumb 

Starbucks assured its customers that what it was doing was 

perfectly legal under the “fair use” defense as a parody.  In several 

press statements, Starbucks stated, “while we appreciate the 

humor, they cannot use our name, which is a protected trademark” 

(USA Today). 
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Background 

Dumb Starbucks has the same logo and design as the real Starbucks 

on its signage and cups, with the addition of the word “dumb.”  It 

also has the same interior design, substantially the same menu, 

and even “Dumb Norah Jones CDs” on display.  Coffee was served 

for free and it described itself as “art” in an attempt to circumvent 

trademark infringement.  The health department shut it down after 

a few days. 

Dumb Starbucks displayed a FAQ assuring visitors that what it was 

doing was legal: “By adding the word ‘dumb’, we are technically 

‘making fun’ of Starbucks, which allows us to use their trademarks 

under a law known as ‘fair use.’”  Given that the show generally 

portrays Fielder giving boneheaded business advice, the legal 

analysis therein should be taken with a grain of salt. 

 

 

Parody is one type of fair use.  

Courts consider whether there is 

confusion as to who sponsors a 

good or service and whether the 

allegedly-infringing use is for 

commercial or artistic purposes, 

among other factors.  



“In the eyes of the law, our “coffee shop” is actually an art gallery and the “coffee” you’re buying is 

considered the art. But that’s for our lawyers to worry about. All you need to do is enjoy our delicious 

coffee!”  

The FAQ goes on to say that Dumb Starbucks “look[s] up 

to [Starbucks] as role models” and is only calling them 

dumb because it is “the only way to use their intellectual 

property under fair use.”  It also includes the disclaimer 

that they are not affiliated in any way with Starbucks 

Corporation—“We are simply using their name and logo 

for marketing purposes.”  Of course, much of this is a joke 

and the actual use is for entertainment purposes. 

Legal Standards 

In analyzing fair use, courts have historically favored 

noncommercial or transformative uses.  A highly 

transformative use can be fair even if commercial.  

Parody, as a transformative use, is particularly likely to be 

considered fair, because it changes the essential nature of 

a work in a way unlikely to lead to confusion.  See, e.g., 

Louis Vuitton v. Haute Diggity Dog, 507 F.3d 252 (4th Cir. 

2007)(Purse-shaped chew toy bearing CV mark visually 

similar to Louis Vuitton’s found to be a successful parody, 

and therefore not to infringe Louis Vuitton’s trademark.).  

In the case of noncommercial or fictional use, courts are 

more likely to find fair use.  The use of marks in a 

fictional work is protected by the First Amendment as 

freedom of speech.  Thus, such use is presumed allowable 

under trademark law.  Many courts have dismissed claims 

of infringement for showing a trademarked brand in a 

movie.  See, e.g, Davis v. Walt Disney Co., 430 F.3d 901 

(8th Cir.2005) Caterpillar Inc. v. Walt Disney Co., 287 

F.Supp.2d 913 (C.D.Ill.2003). 

Under the Lanham Act, trademark infringement is 

committed when “any person . . . without consent . . . 

use[s] in commerce . . . a registered mark in connection 

with the sale, offering for sale, distribution or advertising 

of any goods or services.”  (15 USC 1114).  To infringe, 

the mark must be used in in commerce— “in the ordinary 

course of trade.” (15 USC 1127).   

An alternative claim is “dilution by tarnishment,” which 

occurs when use of a similar mark by a third-party 

decreases the goodwill of the mark-holder’s product.   
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Dilution does not require use in commerce, but the goods 

must be inferior or otherwise objectionable enough to 

tarnish the mark-holder’s good name. 

Analysis 

The primary consideration in trademark fair use analysis 

is whether there is a likelihood of confusion.  Parody, 

such as using the word “dumb,” can be found to reduce 

the likelihood of confusion.  However, confusion can 

occur on initial inspection—from across the street, many 

could mistakenly believe they were looking at a real 

Starbucks, given the extreme similarity of the name, 

logo, and font. 

It appears that giving coffee away for free was an 

attempt to avoid infringement.  It could be argued that 

giving away the coffee at a single location is not a “use 

in commerce.” 

Nonetheless, dilution by tarnishment could also be an 

issue here. Local news reported that Dumb Starbucks was 

in violation of the health code, and customers described 

the coffee as “pretty awful” (KCAL 9). 

Ultimately, none of this matters unless Starbucks decides 

to take action.  Although Starbucks is known for 

vigorously asserting its trademarks, the company has 

commented that they “are evaluating next steps and 

while we appreciate the humor, they cannot use our 

name, which is a protected trademark,” (USA Today) 

indicating they are probably brushing this off as a joke.  

It would be bad press to go after Dumb Starbucks, and of 

little use given the prank has pretty much run its course. 

Dumb Starbucks provides an interesting case study in the 

limits of parody law.  Please feel free to contact us for 

any information pertaining to any of the articles. 


