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Few aspects of 21st century life remain 

unaffected by information technologies. 

The Digital Revolution changed the very 

foundations of society (from healthcare to 

warfare, agriculture to manufacturing). 

Many factors contributed to this 

technological growth: decreasing costs of 

computer hardware and 

telecommunication infrastructures, steady 

improvements in PC processing 

power and digital storage 

capabilities, and rapid development 

and acceptance of information 

networks—particularly the internet. 

In fact, the internet is, arguably, the 

most transformative technology in 

history, making the world at once 

smaller and more connected. 

For higher education, the internet 

offers tremendous potential in 

fulfilling one of academe’s oldest 

missions: to make knowledge 

universally accessible (i.e., not just 

to the privileged few). As institutions 

experiment with new technologies, 

faculty and students develop novel 

ways to teach and learn. The 

resulting collaborative environments 

defy traditional constraints of time 

and distance. In cyberspace, 

education comes to the student “… 

anytime, anywhere, any pace.” 1 

More and more universities offer 

technology-enhanced courses as a 

supplement or alternative to face-to-face 

instruction. [In 2001, 20.6% of all college 

courses used some online component 

compared to 14.7% in 2000.2] Digital 

content varies from simple web-based 

syllabi and class notes to complex 

multimedia presentations. Disagreements 

persist over the best method for 

combining pedagogy and technology or, 

even more fundamental, whether it’s 

 

advisable to do so at all. Yet, through the 

questions and confusion, one fact seems 

certain: for the immediate future, 

imagination and bandwidth are the only 

conceivable limits on the expansion of the 

virtual campus. 

But online education is still in its infancy 

and, as with most new endeavors, there 

are challenges as well as possibilities. One 

of the most contentious issues in higher 

education today is the battle for course 

ownership. The emergence of 

sophisticated information technologies is 

forcing faculty and administrators to 

reexamine the traditional assignment of 

intellectual property rights in course 

materials. Who holds the copyright and, 

therefore, controls the works created in 

and for this new medium? How should the 

rights, responsibilities, and revenues of 

that property be assigned? The complex 

debate over ownership of the digital 

academy is creating what one sociologist 

calls the “second academic revolution.” 3 

Evolution of Intellectual 
Property Rights 

Copyright (like patents, trademarks, 

unfair competition, and trade secrets) 

falls into a unique legal category called 

intellectual property (IP). This area of the 

law focuses on creations of the mind: the 

“product” of intellectual activity in the 

artistic, educational, literary, and 

scientific communities. Since its 

inception, IP has been a constant 

struggle between competing 

interests: public v. private, idea v. 

expression, knowledge v. property.4 

The first modern IP law was the 

Statute of Anne5 in 1710, enacted by 

the British Parliament to combat 

censorship and promote learning by 

making knowledge accessible to the 

public.6 Eighty years later, the U.S. 

Congress similarly sought to 

encourage the creation of a public 

domain of knowledge.7 To that end, 

the IP provision of the U.S. 

Constitution8 granted creators a 

limited monopoly (or copyright) to 

use and control their works as an 

incentive to create new knowledge9—

and, theoretically, to ensure the 

continued development and progress of 

the public intellectual domain.10 With a 

few notable exceptions, copyright law 

hasn’t changed greatly in the ensuing 

200-plus years. 

To qualify for copyright protection, a work 

of authorship must meet three criteria: 

(1) it must be original; (2) it must be 

fixed in a tangible medium of expression; 

and (3) it must possess at least a 

minimum level of creativity. Copyright law 

recognizes all methods of original 

expression, including ones not yet 

developed. It does not protect the ideas, 

facts, and concepts underlying a work;11 it 
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“Truth and understanding are not 

such wares as to be monopolized and 
traded in by tickets and statutes and 
standards. We must not think to make 
a staple commodity of all the 
knowledge in the land, to mark and 
license it like our broadcloth and our 
woolpacks.” 

—John Milton, Areopagitica (1644) 
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applies only to the creator’s particular 

way of conveying the idea or information 

(i.e., the “physical rendering of the fruits 

of creative, intellectual, or aesthetic 

labor”12). 

Technology precipitated much of IP law’s 

evolution. As the ability to produce 

copyrightable works grew exponentially so 

too did the inability to control what 

happens to a work once created. The 

printing press and, later, the xerographic 

copier made duplicating a printed work 

easier.13 Audio and video recording and 

digital storage capabilities made copying, 

displaying, and performing sound and film 

works easier. As new technologies were 

introduced, copyright protection moved 

far beyond the initial right to make 

“copies.” 

Today’s copyright owner enjoys five 

exclusive rights: reproduction, 

distribution, derivation, public display, 

and public performance.14 For digitized 

materials, unlike print counterparts, all 

the exclusive rights may converge in a 

single instance—materials published on 

the Internet may be simultaneously 

reproduced, distributed, publicly 

performed, and publicly displayed. 

Generally, the creator of a work holds the 

copyright. However, there is one 

important exception: employers own the 

copyright in any works created by their 

employees in the scope of employment 

(the “work-for-hire” doctrine).15  The law 

provides a special allowance for 

independent contractors; they maintain 

the copyright to their works unless the 

rights, where permitted, are contractually 

transferred to the employing party. 

Invoking the tenets of academic freedom, 

the professoriate claims independent-

contractor status in all intellectual works 

it creates. 

Tradition of Academic Freedom 

The concept of academic freedom 

originated in Prussia in the early 19th 

century. Wilhelm von Humboldt founded 

the University of Berlin on two principles: 

Lehrfreiheit (freedom to teach) and 

 

Lernfreiheit (freedom to learn).16 He 

believed faculty required pedagogical 

autonomy and collegial self-governance to 

fulfill their duty of advancing the search 

for truth. He also thought students should 

determine the course of their studies and 

be free to move among universities if they 

desired (not an acceptable practice at 

that time). Humboldt’s educational 

reforms quickly gained acceptance in 

Europe. In fact, the Prussian Constitution 

of 1850 protected the rights of academic 

freedom and the intellectual commons: 

“science and its teaching shall be free.” 17 

In the late 1800s, Americans sought to 

build or remodel U.S. universities as 

scholarly research institutions in the 

University of Berlin’s image (e.g., Johns 

Hopkins University in 1876, University of 

Chicago in 1890, and the California 

Institute of Technology in 1891).18 In 

1915, the American Association of 

University Professors (AAUP) issued a 

report on academic freedom adapting 

Humboldt’s Lehrfreiheit model to the 

American university. This report, later 

codified in the 1940 Statement of 

Principles on Academic Freedom and 

Tenure,19 earned subsequent 

endorsement by most colleges and 

universities in the country.20 It is 

important to note, despite such 

professional recognition, the U.S. 

government (unlike Prussia) did not enact 

any legislation to expressly acknowledge 

or protect the right of academic freedom. 

Propertization of Knowledge 

And herein rests the heart of the matter: 

how does the tradition of academic 

freedom affect copyright ownership under 

the work-for-hire doctrine? Are faculty 

legally classified as employees or as 

independent contractors under the 

Copyright Act? If faculty are considered 

employees, the university (as employer) 

holds the copyright to their works under 

the work-for-hire doctrine. If faculty are 

considered independent contractors, 

faculty hold the copyright to their own 

works (absent a contract reassigning the 

rights). 

The statutory history of IP offers no 

guidance in resolving the issue. The 

Copyright Act of 1909 mentioned the 

phrase ‘works made for hire’ but did not 

provide clarification: “the word ‘author’ 

shall include an employer in the case of 

works made for hire.” 21 The Copyright 

Act was revised in 1976. The new 

language identified a ‘work-for-hire’ as “a 

work prepared by an employee within the 

scope of his or her employment.” (Again, 

the phrase ‘within the scope of 

employment’ was not defined.22) Neither 

version of the Act addressed the 

particular rights of the professoriate or 

their standing as employees or 

independent contractors. 

The common-law history (or judicial 

precedent) is equally unclear. The 

majority of court opinions decided under 

the 1909 Act held faculty were not 

employees for purposes of the work-for-

hire doctrine.23 Since the 1976 revisions 

abolished common-law copyright24, many 

post-1976 courts doubt the academic 

exception to the work-for-hire doctrine 

survived.25 An important U.S. Supreme 

Court decision in 1989 outlined the 

guidelines for determining if a work was 

created within the scope of employment.26 

The primary factors to consider include 

(1) who controlled or supervised the 

preparation of the work, (2) who provided 

the tools of production, and (3) how was 

payment handled (in terms of salary, 

benefits, and taxes).27 

Historically, faculty controlled the scope 

and direction of their own works. The 

university provided few resources and 

offered no supervision in the production 

of the works. Even though faculty 

received the salary, benefits, and tax 

treatments of an employee, the overall 

impression was that of an independent 

contractor. But, as universities entered 

the Digital Age, faculty became more 

dependent on university resources. Now, 

universities often dictate which course 

materials should be available digitally and 

even control the production and format of 

the work by providing the hardware, 

software, and expertise necessary to 
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create the materials and supervise faculty 

in completing that work. The balance in 

copyright of online education has started 

to shift. 

Universities assert their claim to copyright 

ownership primarily for financial reasons. 

Online education programs are expensive 

to create and maintain; institutions seek 

to maximize their returns where revenue 

opportunities exist. Moreover, universities 

want to ensure their investments benefit 

them and not the competition; faculty 

ownership raises administration concerns 

of conflicts of interest and commitment 

(i.e., seeking personal gain over 

professional obligation). And, finally, 

institutions increasingly see themselves 

more as collaborators in course creation; 

they provide a team whose members 

jointly contribute their expertise in 

helping to build a single “product.” 

Faculty present equally compelling 

reasons for seeking ownership of digital 

course materials. They want to maintain 

pedagogical autonomy in their works; 

universities shouldn’t dictate the direction 

or content of their scholarship. Professors 

express concerns about quality control of 

the course materials after publication; if 

universities exert ownership over online 

courses, who’s going to safeguard the 

accuracy and relevance of the material 

(and, therefore, the academic integrity of 

their works)? And, finally, faculty feel 

entitled to a share of any income resulting 

from their works.28 

Currently, many universities acknowledge 

their faculty’s intellectual property rights 

in most works yet refuse those same 

rights in online course materials.29 Many 

professors decline to create online 

courses to preserve their autonomy and 

future earnings potential.30 Either way, 

financial realities triumph over the pursuit 

of knowledge. The current turf battle 

reduces scholarship to an economic 

commodity—the antithesis of a public 

domain for the benefit of all. 

 
 

Towards an Intellectual 
Commons 

Realistically, it’s impossible to remove the 

financial incentives in intellectual property 

given the current market-driven economy. 

The alternative, therefore, is to negate 

those incentives by dividing the rights, in 

equal amounts, among the stakeholders. 

Since the legal analysis reveals no 

governing statutory or judicial authority, 

the responsibility rests jointly with the 

professoriate and the university to 

address the ownership questions through 

academic policy. This new policy must 

specifically accomplish three objectives. 

First, the rights of authorship in academic 

and scholarly works must be shared by 

the institution and its faculty. Decisions 

regarding revenue sharing and future use 

of the course materials require mutual 

consent. Second, the rights of intellectual 

integrity must be assigned to the faculty 

(subject to the usual restriction on 

conflicts of interest and commitment). 

Outdated, incorrect, or irrelevant 

information helps no one. Finally, and 

most significantly, the rights of ownership 

must return to the public domain. After 

all, the very purpose of the academy is to 

promote and maintain the intellectual 

commons.31 

The main impediments to such an 

intellectual property policy have been, of 

course, economic. Universities and faculty 

alike sought to benefit from the online 

education “gold rush.” Each wanted to 

protect their investments.32 Yet 

predictions of such riches proved 

unfounded. Online education is now being 

seen in more reasonable terms: as 

another way to expand traditional course 

offerings.33 The profit motive is slowly 

decreasing. 

While the proposed objectives may sound 

more idealistic than realistic, such policies 

do exist.34 In fact, the university now has 

a greater incentive to negotiate new 

intellectual property policies with its 

 

 

 

faculty: as professors gain experience 

with course management tools and learn 

basic principles of instructional design, 

their demands on university support 

services decrease. Therefore, faculty have 

greater control over the production of 

their works and can, once again, make a 

strong case for copyright ownership as 

independent contractors. Unless the 

university wants to challenge such a right 

in court and risk losing any potential 

revenue, it needs to address faculty rights 

in an equitable manner. 

Conclusion 

Knowledge is not proprietary; it doesn’t 

“belong” to any one individual or 

institution. Rather, knowledge is a social 

utility; it advances the search for truth.35 

In a free and educated society, there can 

be no intellectual property right in the 

truth. 
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“If nature has made any one 
thing less susceptible than 
all others of exclusive 
property, it is the action of 
the thinking power called an 
idea.” 

—Thomas Jefferson, Letter 
to Isaac McPherson (1813) 
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