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REVIEW

COVID-19 and the courtroom: how social and cognitive
psychological processes might affect trials during a pandemic
Amy-May Leacha, Lyndsay R. Woolridgea, Brian L. Cutlerb, Jeffrey S. Neuschatzc and
Baylee D. Jenkinsd

aFaculty of Social Science and Humanities, University of Ontario Institute of Technology, Oshawa, Canada;
bSchool of Psychology, Fielding Graduate University; cDepartment of Psychology, The University of Alabama
in Huntsville; dDepartment of Psychology, University of Kentucky

ABSTRACT
Around the world, almost every aspect of people’s lives has been
affected by the novel coronavirus (COVID-19). We focused on one
context that has received relatively little attention to date: the
courtroom. Guided by established psychological findings and
theories, we explored how the emergence of COVID-19 and
proposed protective measures against the virus (i.e. face masks,
physical distancing) could affect legal decision-making at trial. For
the majority of the phenomena that we considered, the extant
literature predicted negative or mixed effects. Because it appears
likely that extralegal factors related to the pandemic will affect
outcomes, the fairness of proceedings must be called into
question. Overall, this work suggests that the reopening of the
courts might be premature. It also highlights the importance of
leveraging established psychological findings to address
questions arising from unpredictable events when direct research
is not yet available.
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The novel coronavirus (COVID-19) has impacted nearly every aspect of daily life. The
public health implications continue to be significant: at the time of writing this article,
over 3 million people have died, and 150 million additional people have been infected
with the virus worldwide (World Health Organization [WHO], 2021a). Governments and
organizations have taken a variety of steps in an attempt to control the spread of the
virus, including recommending the use of personal protective equipment (e.g. face
masks), physical distancing, and movement restrictions (e.g. Centers for Disease Control
and Prevention, 2020; Government of Canada, 2020). The success of these measures, as
well as their related health, social, and economic effects, will undoubtedly be assessed
and debated for decades. In fact, seven short- and long-term pandemic-related research
priorities in psychological science have recently been identified: groups, cohesion, and
conflict; work environment and working arrangements; children and families; educational
practices; mental health; physical health and the brain; behavioral change and adherence
(O’Connor et al., 2020). One area that has received relatively little attention in the
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psychological community, however, is the effect that the emergence of COVID-19 has had
on the justice system.

Even in the face of a global pandemic, a functioning justice system is critical. Crimes
continue to be committed, investigations are carried out, trials proceed, and people are
incarcerated. None of these areas have been immune to COVID-19 effects. For example,
low-risk inmates in some countries were placed on home confinement in an attempt to
stem the transmission of the virus within the prison system (e.g. Federal Bureau of
Prisons, 2020). Yet, to date, officials’ focus has largely been on public health risks. This
approach, although extremely important, does not capture the full impact of COVID-19
on the justice system. Psychology has much to offer in this regard.

Here, we focus on the social and cognitive processes that may influence legal decision-
making in a critical context – the courtroom – in the age of COVID-19. Both bench trials
and jury trials are implicated. We not only consider potential effects arising from the
psychological literature, but also explore the validity of arguments raised by legal prac-
titioners in professional outlets (e.g. The Champion, the journal of the National Association
of Criminal Defense Lawyers [henceforth referred to as NACDL]). Unfortunately, we do not
have the benefit of specific studies on COVID-19 and the courts, as they have not yet been
developed. Instead, we rely on off-the-shelf psychological research and related work from
other disciplines to predict changes in trial outcomes.

The effects of pandemic-related affect1 (e.g. anger, sadness, anxiety) and protective
health measures are of particular interest. A recent survey conducted by Dubin Research
& Consulting [henceforth referred to as Dubin] (2020) revealed that 74% of respondents
reported that they would feel anxious simply being near other prospective jurors during
this pandemic. In fact, 66% of respondents indicated that they would feel uneasy appear-
ing in court at all, even with the provision of masks and physical distancing guidelines.
Trial participants might experience various other negative affective states as the direct
result of appearing in a courtroom during a pandemic (e.g. anger at being forced to
place their physical health at risk). Moreover, a trial does not occur in a bubble. Partici-
pants may continue to be affected by the outside world – such as economic hardships,
educational uncertainty, and concerns for physical health – even once they are inside
the courtroom. In fact, there is evidence that there have been dire consequences on
mental health due, in part, to feelings of uncertainty brought on by the pandemic
(Duan & Zhu, 2020). According to a recent systematic review, a greater number of
adverse psychological outcomes – symptoms of depression, anxiety, post-traumatic
stress disorder, stress, and psychological distress – have been observed during the pan-
demic (vs. pre-pandemic; Xiong et al., 2020). Indeed, emerging research suggests that
reported negative affect has increased significantly across age groups (Ebert et al.,
2020). The incorporation of safeguards against virus transmission also represents a
change from the pre-pandemic courtroom. Two main accommodations – face coverings
and physical distancing – have been proposed. Although face coverings can include any-
thing that conceals the nose and mouth (e.g. a scarf, bandana, or face shield), we focus on
opaque medical and non-medical face masks, in keeping with current conventions. Phys-
ical distancing can also take several forms, but we restrict our discussion to the most
common measures that have been proposed to date: physical separation of participants
within the courtroom, and remote trials (e.g. teleconferencing or video conferencing; see
Dubin, 2020, for an overview).

2 A.-M. LEACH ET AL.



It is our intent that a wide variety of readers will find relevance in this work. Arguably,
any article that contributes to an overall picture of the virus’s impact and places it within a
historical context will be of interest to practitioners and academics. Our review may be
particularly valuable because it addresses an urgent – largely unanswered – question in
society. The number of opinion pieces emerging in professional outlets suggests that
legal practitioners are gravely concerned about how COVID-19 accommodations will
affect their cases (e.g. NACDL, 2020). To date, limited relevant psychological research
has been brought to bear on their conclusions, and the consideration of effects has
been narrow in scope. The current review provides legal practitioners with a range of
effects – across different types of affective states and protections – that they might con-
sider raising at trial or during the appeals process (see Tables 1–3 for summaries). Con-
sideration of these arguments is essential because some protective measures, such as
the increased reliance on virtual trials, may remain even after the pandemic has ended
(Ariturk et al., 2020). Relatedly, expert witnesses might also draw upon our work to ident-
ify relevant issues for lawyers and when testifying in court. In fact, since the pandemic
began, several of this article’s authors have been approached to provide defense
lawyers with direction on COVID-19’s effects on legal decision-making; those consul-
tations actually formed the impetus for the current article. Of course, this review is also
intended for an academic audience. We expect that the cognitive and social processes
described herein will be familiar to most psychology researchers. What is novel is that
we champion the application of these well-established phenomena to a rapidly emerging
and changing context. Our review is generative in that we not only specify hypotheses
that can be tested empirically, but also provide a model for researchers to examine pan-
demic effects within their own areas of interest. Thus, this work is meant to explain and
predict COVID-19 effects while also sparking research ideas.

In each section, we describe a relevant concept, situate it within the trial procedure,
and discuss the key participants who would be implicated (i.e. lawyers, defendants, wit-
nesses, and/or decision-makers2). We differentiate between psychological processes
that are naturally occurring (i.e. effects under normal circumstances) and those specific
to the COVID-19 context. Where possible, we make empirically-based predictions about
outcomes. We conclude with a discussion of the limitations of our approach, and identify
areas for future research.

Person perception

We constantly use available information to make sense of people and their intentions (e.g.
Fiske, 2018). Trials are no exception. Lawyers and legal decision-makers make observations
about others in the courtroom – such as potential jurors, defendants, and witnesses – and
assign meaning to those observations. Unfortunately, this process is not always unbiased.
In this section,wediscuss three formsofpersonperception thatmaybeparticularly vulnerable
to COVID-19 effects: impression formation, emotion perception, and deception detection.

Impression formation

Why do we form impressions of other people in court? Having a sense of a person’s
characteristics, intentions, and behaviors can aid in decision-making. Indeed, impression
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formation is critical at several junctures. During voir dire, for example, prosecutors and
defense lawyers question potential jurors, make inferences about whether each person
can remain impartial, and factor that information into their decision to exclude specific
people from selection. Legal decision-makers also form impressions throughout the
trial. Ideally, all of their decisions would be based solely on evidential factors (i.e. the evi-
dence that was actually presented in court). However, they sometimes rely on extralegal
factors – such as characteristics of the defendant – to draw conclusions about the likeli-
hood of guilt (see Devine et al., 2001; and Devine & Caughlin, 2014, for reviews).

Defendants’ lives may quite literally depend on their abilities to leave decision-makers
with positive impressions. Even initial impressions of untrustworthiness may result in less
evidence being required to render a guilty verdict and greater confidence in a defendant’s
guilt (Porter et al., 2010). One’s appearance can contribute to these impressions and, sub-
sequently, judicial outcomes. The defendant’s race is perhaps one of the most complex
factors studied to date, as context (e.g. type of crime, juror race) moderates race effects
(Devine & Caughlin, 2014; Mazzella & Feingold, 1994; Mitchell et al., 2005). For example,
White jurors are more likely to render a guilty judgment when the defendant is Hispanic
(i.e. an outgroup member) rather than White (i.e. an ingroup member), but they do not
demonstrate an outgroup bias when the defendant is Black versus White (Devine &
Caughlin, 2014). Interestingly, one of the most heavily researched aspects of appearance

Table 1. Effects of the COVID-19 Context on Psychological Processes.
Psychological Process Summary Effect Sample Empirical Support

Attention Worries about contracting COVID-19 may
be distracting, and distractions negatively
affect task performance.

Negative Articles related to distracted
driving

Need for closure Need for closure (e.g. the desire to quickly
decide the outcome of a trial) can be
induced by situations that make a task
difficult or aversive, such as participating
in a trial during COVID-19.

Negative Articles related contextual
variation on need for
closure

Individual differences Juries may be less representative during
COVID-19, which may lead them to be
more biased based on race, ethnicity, or
gender.

Negative Articles related to juror
demographics

Affect Negative affect is
associated with increased aggression;
therefore, legal decision-makers’ negative
affect may have unfavourable
consequences for suspects or victims.

Negative Articles related to anger
and aggression

Impression formation Feelings of unease may result in negative
affect, which may negatively influence
decision-makers’ impressions of
defendants or positively influence them
to form unbiased impressions.

Mixed One article specific to
COVID-19 (Dubin, 2020)
and other articles related to
emotion and mood effects

Deception detection Feelings of sadness are positively associated with
deception detection accuracy but
nervousness is negatively associated with
perceptions of truthfulness.

Mixed Articles related to emotion
and cues to deception

Memory Feelings of anxiety can negatively affect
memory processing and storage, but mood-
congruent memory can facilitate recall.

Mixed Articles related to emotion
and memory

Processing strategies Anger negatively
influences in-depth processing, while
worry or sadness positively influences it.

Mixed Articles related to emotion
and processing strategies
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Table 2. Effects of Masking on Psychological Processes.
Psychological
Process Summary Effect Sample Empirical Support

Attention Mask-wearing may cause or exacerbate
headaches and focusing attention on
faces covered by masks may be difficult.

Negative One article specific to masking (Ong et al.,
2020) and other articles related to visual
search tasks

Memory Feelings of discomfort associated with
mask- wearing may induce stress and
thus hinder memory.

Negative One article specific to masking (Tian et al.,
2020)

Aversive
conditions

Wearing a mask for prolonged periods of
time can cause pain, which can lead to
aggression and noncompliance with
masking protocols that may delay or bias
trial outcomes.

Negative One article specific to masking (Martel
et al., 2013)

Deindividuation Concealing one’s face increases anonymity,
deindividuation, aggression, and
antisocial behavior, which may prompt
legal decision-makers to act more
punitively toward defendants.

Negative Articles relation to anonymity and
concealment

Emotion
perception

The eyes influence emotion recognition
more than the lower face. Occluding the
mouth typically decreases the ability to
classify emotions but can facilitate the
identification of shame.

Mixed Two articles related to masking (Fischer
et al., 2012;
Roberson et al., 2012) and other articles
related to visual communication and
perception

Deception
detection

Partial concealment of the face does not
affect judgments of victims’ credibility
but can facilitate deception detection.

Mixed Articles related to face- veiling and
clothing color

Comprehension Although slurred speech is perceived to be
an inconvenience associated with
masking, speech perception is not
actually impaired when masks are worn.

None Four articles specific to masking (Coniam,
2005; Llamas et al., 2008; Matusiak et al.,
2020; Mendel et al., 2008)

Table 3. Effects of Physical Distancing on Psychological Processes
Psychological
Process Summary Effects Sample Empirical Support

Impression
formation

Impressions of friendliness and
extraversion decrease at greater
distances, impressions of likeability and
intelligence decrease online, and
nonverbal cues are more difficult to
assess online.

Negative One article specific to physical distancing
(Patterson & Sechrest, 1970) and other
articles related to telecommunication

Salience The distance between oneself and the
recipient of punishment is positively
related to punishment severity.

Negative Two articles specific to physical distancing
(Milgram, 1963; 1965)

Emotion
perception

Larger viewing screens are associated
with more positive emotions, but
computer lagging or freezing might
negatively interfere with emotion
recognition.

Mixed Articles related to telecommunication

Deception
detection

Deception detection discrimination does
not differ across transcript, audio, and
audiovisual presentations, and is
unlikely to differ via video conferencing.

None One article specific to remote credibility
assessment (Landström et al., 2005) and a
meta-analysis comparing deception
detection across modalities (Bond &
DePaulo, 2006)

Memory Memory does not differ when recalling
witness statements heard live or on
video.

None One article specific to video testimony on
memory (Landström et al., 2005)
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– physical attractiveness – has only yielded small, inconsistent effects on guilty verdicts
and punishment recommendations (see meta-analyses by Devine & Caughlin, 2014; Maz-
zella & Feingold, 1994). Instead, some researchers have argued that there is a criminal
stereotype that is at least partially comprised of physical characteristics (e.g. long,
shaggy hair; baggy, dirty, or dark clothing; beady eyes; facial hair; MacLin & Herrera,
2006). Yet, appearance effects are not consistently negative. For example, in small
claims court cases, defendants with baby faces were less likely to be found at fault for
intentional actions than their mature-faced counterparts (Zebrowitz & McDonald, 1991).
On the whole, there is significant scientific evidence that impressions based on a wide
variety of factors, including appearance, can influence decision-making in the courtroom.

The extant literature suggests that pandemic-induced affect can have a range of effects
on impression formation and judgments. First impression effects can be eliminated when
people are in a negative mood (Forgas, 2011). However, a mood congruency effect has
also been reported: in certain contexts, more negative impressions are formed by
people who are in a negative mood (e.g. Forgas & Bower, 1987). For example, anxious
people view others as more threatening (vs. control; Curtis & Locke, 2007). Similarly,
fear increases social perceptions of aggression (Feshbach & Singer, 1957; Lerner et al.,
2015). One explanation is that affect directly serves as a source of information that is incor-
porated into our impressions (Schwarz, 1990; Schwarz & Clore, 2003): one’s present mood
is misattributed to the other person. These findings have several implications for the pan-
demic courtroom. Decision-makers who experience negative moods might be less
influenced by first impressions, but could form more negative impressions in general.
That is, they might incorrectly attribute their own moods (e.g. anxiety) to the defendant,
witness, or potential juror rather than to the pandemic context.

Beyond its valence, a person’s specific affective state also influences the degree of
stereotyping. Sadness can reduce the application of stereotypes in some contexts (see
Forgas & Koch, 2013, for a review). Similarly, when making guilt determinations, people
who are experiencing fear (vs. disgust) are less likely to rely on stereotypes (Lerner
et al., 2015; Tiedens & Linton, 2001). Negative affect does not uniformly decrease stereo-
typing, however. For example, members of a mock peer judicial review board rendered
more stereotypic judgments when they were angry (vs. in a neutral or sad mood; Boden-
hausen et al., 1994). Findings related to anxiety have been mixed. Heightened anxiety
appears to elicit a more pronounced illusory correlation effect (Baron et al., 1992), but
does not always produce more stereotypic impressions (Curtis & Locke, 2005). Thus,
depending on which type of pandemic-related affect is experienced by decision-
makers, they could be more or less reliant on stereotypes when judging witnesses and
defendants.

The effect of new protective measures, such as face mask policies, on impression for-
mation must also be considered. Trustworthiness predicts criminality ratings: more trust-
worthy faces are perceived to be less criminal in appearance (e.g. Flowe, 2012; Funk &
Todorov, 2013). Given that the mouth and eye regions are particularly important for judg-
ments of trustworthiness (e.g. Dotsch & Todorov, 2012; Robinson et al., 2014), would
obscuring a portion of the face with a mask influence impression formation? Probably
not. Obscuring any specific region, such as the mouth or the nose, does not appear to
affect social perceptions of trustworthiness (e.g. Santos & Young, 2011). This may serve
as evidence of holistic processing: observers can rely on other aspects of the face to
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draw conclusions. Beyond facial movements, we can likely add aspects of nonverbal
behavior (e.g. hand gestures, posture) and verbal behavior to the types of information
that decision-makers could draw upon to form impressions. Importantly, masks also do
not conceal the face in its entirety. Observers can still view the eyes, eyebrows, and
hair regions, which are important contributors to judgments of trustworthiness and
untrustworthiness (e.g. Dotsch & Todorov, 2012). In sum, impression formation is likely
to remain consistent, regardless of whether a person’s lower face is obscured by a mask.

Is the same true for physical distancing? No. Proximity is an important determinant of
liking (e.g. Segal, 1974; Shin et al., 2019). Yet, despite the perceived importance of court-
room participants’ physical locations during trial (Markus, 1981), only a few studies have
examined precisely how physical distancing affects impression formation. Impressions of
friendliness and extraversion decrease at distances of six and eight feet, compared to four
feet (Patterson & Sechrest, 1970). Similarly, ratings of people’s likeability, friendliness, and
pleasantness are lower when they are seated eight feet away (vs. three and a half feet;
Scherer, 1974). Consequently, increased physical distancing requirements due to
COVID-19 may negatively impact perceptions of courtroom participants.

Remote trials are not without challenges, either. Telecommunication may not provide
the same sense of personal closeness or immediacy as does face-to-face communication
(Short et al., 1976; Spears & Lea, 1992), and can bias person perception (Hinds, 1999; Straus
et al., 2001). Indeed, people rate their conversational partners as less likeable when video-
conferencing than when speaking face-to-face (Fullwood, 2007; Okdie et al., 2011; Weis-
band & Atwater, 1999). In addition, nonverbal cues that would usually assist in impression
formation may be absent or diminished in quality in an online environment (Fullwood &
Finn, 2010; Switzer, 2008; Walther, 1996). Shifts in posture and facial expressions would be
more difficult to detect. Eye contact would also be challenging to maintain, which is par-
ticularly problematic because gaze is an important factor in impression formation (e.g.
Kleck & Nuessle, 1968; Storck & Sproull, 1995; Yokoyama & Daibo, 2012). When communi-
cation is video-mediated compared to face-to-face, participants perceive one another as
less likeable and intelligent, which has been hypothesized to be a function of decreased
eye contact (Basch et al., 2020; Fullwood, 2007; but see Sprecher, 2014). A consequence of
technology-mediated trials, then, may be that defendants and witnesses are viewed more
harshly than they would be in person. Although video-based communication is con-
sidered superior to strictly audio-based communication in terms of aiding impression for-
mation (Mierke et al., 2011; Williams, 1975, 1978), these media remain constrained by the
bandwidth available to participants (Kalyanaraman & Sundar, 2008). Feedback delays
during online communication have been found to hamper person perception and com-
munication efficiency (Bruce, 1996; Ehrlich et al., 2000; Fullwood & Finn, 2010).
Impressions made using technology-mediated communication may, therefore, be at
greater risk of bias compared to traditional face-to-face methods.

Emotion perception

During the trial, decision-makers may attempt to assess witnesses’ and defendants’
emotions for several reasons (e.g. impression formation, credibility judgments). One
way in which emotions can be signaled is by facial expressions. The accuracy of
emotion identification is not reliably impacted by viewing angle (Matsumoto & Hwang,
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2011) – an important point, as decision-makers would often view witnesses in profile. Is
accuracy affected when portions of the face are concealed by a mask? Legal professionals
have suggested that masks hinder the assessment of emotions (Dubin, 2020), but scien-
tific evidence is mixed.

In early work, photographic depictions of emotions were reported to vary in terms of
facial muscle movements across the entire face, not solely areas that would be covered by
a mask (Ekman & Friesen, 1969). If one region has received particular empirical focus, it is
the eyes. Both basic emotions (e.g. anger) and complex mental states (e.g. guilt) can be
identified from photographs of the eyes alone (Baron-Cohen et al., 1997). In fact, it has
been argued that the eyes influence emotion recognition more than the lower face (i.e.
the region that would be covered by a mask; Lee & Anderson, 2017). As noted above,
facial expressions are but one way to discern emotion. Similar to impression formation,
the expression of emotion is multimodal: emotions can also be identified from head
and body movements, touch, and vocal information (see Keltner et al., 2019, for a
review). All of these cues would still be apparent if trial participants wore masks. More-
over, contrary to how they have historically been investigated in the face processing lit-
erature, faces in court are dynamic and movements occur in context (e.g. decision-makers
know what questions have been asked and can simultaneously hear the person’s
responses while attending to the face), further increasing the amount of information avail-
able. Indeed, situational information has been found to be more influential in judging
emotions than the cues actually displayed by the face, even when contexts featured non-
basic emotions (e.g. hope) or were ambiguous (Carroll & Russell, 1996).

Yet, there is some evidence that the visibility of the face can influence the assessment of
emotions. In one study, occluding the mouth resulted in a decrease in the ability to classify
emotions in static faces (Roberson et al., 2012). Similarly, when viewing dynamic faces (i.e.
videotaped accounts), peoplewere less accurate at identifying happiness fromapartially con-
cealed face in which only a person’s eyes and lower forehead were visible due to digital
editing or a niqab than a full face (Fischer et al., 2012). Accurate identification of shame
was highest when faces were partially obscured, however, and perceptions of anger were
unaffected by facial concealment. As a whole, the role of concealment in emotion perception
is extremely complex. The bulk of the research suggests that wearing masks should have a
limited effect on the ability to detect emotions, but there remains the possibility that – for
specific emotions – perception might be hindered, or even facilitated.

Remote trials differ in terms of opportunities to assess others’ emotions. Teleconferen-
cing, for example, eliminates many demeanor cues. Existing research has emphasized the
importance of incorporating both audio and visual information into assessments of
emotion (e.g. De Silva et al., 1996; Schirmer & Adolphs, 2017). Findings from studies on
audiovisual feedback delay (e.g. Bruce, 1996; Ehrlich et al., 2000) suggest that computer
lagging or freezing might also interfere with how emotions are perceived and interpreted.
Participants in virtual courtrooms might be further affected as a function of other viewing
conditions, such as the size of their screen display. Larger screen sizes elicit stronger
senses of immediacy and closeness with others, and other positive emotions (Lombard
et al., 1997). Trial participants who view larger screens may also experience greater phys-
iological arousal (Detenber & Reeves, 1996; Reeves et al., 1999). Thus, not only might wit-
nesses’ emotions be misinterpreted via technology-mediated communication, but there
could be direct effects on decision-makers, thereby impacting their judgments.
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Deception detection

Deception detection occurs at several points throughout a trial. Lawyers must determine
whether potential jurors are concealing information and biases during voir dire, whereas
decision-makers must assess the veracity of each witness’s testimony. The accuracy of
these evaluations can directly affect trial outcomes: if the wrong person is believed, then
an innocent person could be found guilty of a crime or a guilty suspect could be set free.

People’s abilities to detect deception are relatively poor. A seminal meta-analysis on
the topic revealed that average accuracy was approximately 54% – a rate that was only
slightly better than chance (Bond & DePaulo, 2006). Experts’ performance was similar
(see also Aamodt & Custer, 2006). In addition, people’s confidence in their deception
decisions has been unrelated to accuracy except under extremely limited conditions
(e.g. DePaulo et al., 1997; Smith & Leach, 2019). There are differences, however, in
people’s accuracy at detecting different types of accounts: across studies, they correctly
classify 61% of truths and 48% of lies (Bond & DePaulo, 2006). This finding has been inter-
preted as evidence of a truth bias – a tendency to indicate that a person is telling the truth
– rather than adeptness at discerning truthful information. Thus, not only do lawyers,
judges, and jurors have difficulty detecting deception and exhibit signs of bias, but
they are likely unaware when their decisions are incorrect.

The negative affect that lawyers and decision-makers might experience as the result of
COVID-19 conditions (e.g. sadness due to the death of a loved one) could impact their
abilities to detect deceit. People who are experiencing a sad mood are more accurate
at detecting deception than those in neutral or happy moods (Forgas & East, 2008; Rein-
hard & Schwarz, 2012). They are also less likely to exhibit a truth bias. In fact, people who
are in a sad mood are more likely to attend to verbal information when rendering their
judgments (i.e. focus on message content; Reinhard & Schwarz, 2012), which tends to
be more diagnostic of deception (Vrij, 2008).

The pandemic might also indirectly affect deception detection by changing witnesses’
and defendants’ behaviors. Being asked to remove one’s mask to testify could evoke sig-
nificant fear and anxiety in witnesses. Defendants might not only be concerned about
exposure to COVID-19 while in custody, but whether they can receive a fair trial during
a pandemic. It seems reasonable, then, to predict that defendants and unmasked wit-
nesses may experience additional nervousness. One issue is that, across 58 different
countries, the second-most common belief is that lie-tellers are nervous (The Global
Deception Research Team, 2006). Those who violate expectations of truth-telling by
appearing nervous are more likely to be labelled as lie-tellers (e.g. Bond et al., 1992);
defendants and witnesses might be at increased risk of being similarly misclassified
due to the pandemic context.

Recently, the NACDL (2020) has asserted that ‘any hearing in which a witness wears a
mask for health-related reasons does not allow the factfinder to evaluate the credibility of
the witness… ’ (p. 47). Other groups have joined in to express concerns about the ability
to detect deception in masked witnesses (e.g. Dubin, 2020). Interestingly, many of the
arguments raised by lawyers echo those that were put to the courts in cases involving
women who wore a niqab (a face veil that covers all but the wearer’s eyes; e.g.
Muhammed v. Enterprise Rent-A-Car, 2006; R. v. N.S., 2012). The portion of the face con-
cealed by a niqab and a face mask are relatively similar3, making research on niqabs
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particularly relevant here. When the role of veiling in deception detection was tested in
three countries, people were more accurate when viewing witnesses who wore niqabs
than those who did not wear veils (Leach et al., 2016). Notably, there were no differences
in people’s response biases across groups. This general finding was recently replicated
when different contextual information was afforded by the concealing garments:
people’s perceptions of a mock sexual assault victim’s credibility were unaffected, regard-
less of whether she wore a face covering – either a niqab or a balaclava – or not (Fahmy
et al., 2019). Thus, there is no evidence that credibility judgments would be negatively
impacted if witnesses were to wear masks. Ironically, in terms of deception detection,
the opposite may be the case. Concealing a portion of the face encourages decision-
makers to base their judgments on verbal cues, which are more diagnostic of deception
(Leach et al., 2016). Having witnesses remove their masks to testify might, thus, have the
unintended effect of hindering deception detection.

The proposed alternative – remote trials – has also been met with concern from
lawyers and trial consultants. Several have stated that observing demeanor is a necessary
component in deception detection (e.g. Dubin, 2020; Ginsberg, 2020). For example, one
group of lawyers has argued that, ‘credibility is best determined in person, not by reading
a transcript or watching a video’ (Ettinger et al., 2020, p. 56). According to these prac-
titioners, the use of teleconferencing or video conferencing would, thus, severely
hamper decision-makers’ abilities to detect deceit. Scientific evidence does not support
this argument, however. A meta-analysis of 50 studies failed to reveal any differences
in discrimination between lie- and truth-telling across transcript, audio, and audiovisual
presentations (Bond & DePaulo, 2006). This suggests that the use of teleconferencing
should not impact deception detection.

Yet, the majority of deception research does not feature live interactions. In a typical
study, witness interviews are recorded and then presented to third-party decision-
makers. Could it be that the low lie detection rates that have been reported are merely
the result of researchers’ reliance on testing situations that are more analogous to
video conferencing than in-person trials? That is unlikely. An empirical comparison
between witness interviews presented live or via video did not yield any significant differ-
ences in terms of credibility judgments (Landström et al., 2005). Specifically, presentation
mode did not affect perceptions of the witness’s statement (e.g. plausibility), nor most
perceptions of the witness’s appearance (e.g. defensiveness). Importantly, there were
no presentation-related differences in deception detection overall. Interacting with a
witness, as a lawyer would during direct or cross-examination, would be unlikely to
improve deception detection, either. Whether decision-makers question a witness directly
or are third-party observers has no impact on deception detection (Bond & DePaulo,
2006). Court procedures already reflect this finding: jurors make credibility assessments
despite rarely questioning witnesses themselves. Thus, the concerns that have been
raised about remote credibility assessments (see Dubin, 2020) are largely unfounded.

Information processing

People do not merely absorb and passively respond to every detail in their environment; it
is important to consider how they think or process information. The same is true for trial
participants. COVID-19 and associated protective measures might affect what information
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is received by decision-makers, how they store and retrieve that information, as well as
the ways in which they use information to render a decision. We discuss each of these
factors in this section.

Comprehension

We use the term ‘comprehension’ in a psycholinguistic sense to broadly refer to a person’s
ability to derive meaning from another’s statements. This is an essential component of the
trial process. For example, witnesses might be less compelling – appearing confused or
contradictory – if they do not completely understand the lawyers’ questions. Similarly,
a juror’s lack of comprehension can affect performance and decision-making. If a juror
cannot understand what a witness is saying, then his or her ability to attend to, remember,
and effectively use that information would likely suffer. In real cases, jurors have signifi-
cant difficulty understanding procedural rules even after receiving judicial instructions
(e.g. Baguley et al., 2017; Reifman et al., 1992). This inability to correctly interpret
judges’ instructions might affect deliberation and verdicts.

One potential barrier to comprehension is the pandemic mandate to wear a mask. In a
recent survey, people reported that slurred speech was associated with mask-wearing
(Matusiak et al., 2020). Yet, speech perception was not actually impaired when listeners
heard recordings made with a mask (vs. no mask; Mendel et al., 2008). Because recordings
were used, and participants were not able to see the speaker’s mouth or facial movements
as they would in a standard courtroom setting, that work might not entirely capture mask
effects. Even early research has indicated that visual cues contribute to intelligibility, and
they are particularly beneficial as noise increases (Sumby & Pollack, 1954). Speech percep-
tion is influenced by visual information even under optimal listening conditions (see
Campbell, 2008, for a review). If speech perception is multimodal, then obscuring the
mouth could hinder performance. Direct tests of this idea suggest otherwise. Accuracy
remained high in a speech perception task even when speakers wore surgical masks
(Llamas et al., 2008). Similarly, there were no differences in test-takers’ scores on assess-
ments of comprehensibility, audibility, and pronunciation taken with and without surgical
masks in the wake of the SARS pandemic (Coniam, 2005). Presumably to compensate for a
decrease in visual cues, mask-wearing test-takers and examiners were more likely to
report that they engaged in strategies to facilitate comprehension, such as speaking
more slowly and loudly than usual. In another study, people spent less than 50% of
each trial gazing at a speaker’s mouth even under optimal listening conditions; instead,
they spent more time fixating on the eyes (Vatikiotis-Bateson et al., 1998). Given that
the eyes would not be concealed, masking should not affect the comprehension of
trial participants with normal hearing.

Attention

Focusing one’s attention as a jury member or judge is likely a difficult task under the best
of circumstances, given the length and complexity of most trials. At any given time, there
are numerous stimuli – sights, sounds, and sensations – that must be ignored. Decision-
makers are also attending to more than one stimulus simultaneously (e.g. evidence,
lawyers’ arguments, the defendant’s demeanor). As these tasks become increasingly
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difficult, they require more attention to perform. However, mental resources are not limit-
less. Processing bottlenecks can occur, and decision-makers may be forced to differen-
tially allocate attention to tasks, resulting in decrements in performance (see Fischer &
Plessow, 2015; Kahneman, 1973; Pashler, 1994, for overviews).

Attentional issues could arise in the pandemic courtroom. For instance, jurors’ worries
about contracting COVID-19 have the potential of distracting them from the trial. Their
attention will be given to the less-practiced task of maintaining physical distance,
leaving insufficient attentional resources to devote to processing evidence. Recall also
that pervasive anxiety has been one of the main reactions to the pandemic from
general populations (Serafini et al., 2020). Previous research has identified that individuals
are more likely to exhibit an attention bias towards emotionally threatening or negative
information when impacted by stress or anxiety (Lichtenstein-Vidne et al., 2017; MacLeod
et al., 1986).

In addition to divided attention due to worries about contracting COVID-19, problems
may also result from mask ordinances. Emotional facial cues aid in focusing one’s attention.
For example, in visual search studies, participants are able to quickly and easily locate an
emotionally different facial impression in a crowd (i.e. an angry face in a crowd of happy
faces; Eastwood et al., 2001; Fox et al., 2000; Hansen & Hansen, 1988). Additionally, partici-
pants exhibit faster response times to emotional faces compared to neutral ones
(MacLeod et al., 1986). These effects are moderated by participant anxiety, such that
people with higher amounts of anxiety demonstrate selective attention for the emotional
(i.e. fearful) information (Fox et al., 2001). Brain regions also respond differently to emotional
(vs. neutral) faces as long as there are enough attentional resources to do so (Pessoa et al.,
2002). Essentially, if the facial expressions of critical members of a trial (e.g. lawyers, defen-
dants, and/or witnesses) are covered with masks, cues that would normally help focus atten-
tion might be absent, making it more difficult to attend to the information being presented.

Not only do masks conceal potentially important facial cues, but there is also evidence
that wearing masks for an extended period of time (i.e. more than four hours) can be
painful. Over 81% of frontline healthcare workers surveyed reported having experienced
new headaches while wearing the N95 face mask (Ong et al., 2020). Further, the majority
of participants said that headache onset occurred in less than an hour of wearing the
mask. As trials can take up to several months to resolve, and almost certainly last
longer than 60 minutes per day, headaches are an issue to consider when planning to
reopen courts amid the pandemic.

Memory

Memory plays an important role throughout a trial. Clearly, witnesses rely on their mem-
ories of the events in question to provide testimony. But, they are not the only trial par-
ticipants charged with remembering details. Lawyers must recall information that was
collected before trial or presented in the courtroom (e.g. by witnesses and opposing
counsel) to formulate effective questions and arguments. Decision-makers’ memories
for the information that they observed during the trial (e.g. witnesses’ testimony,
impressions of witnesses and the defendant) will also influence deliberations (in the
case of jurors) and verdicts. It is, thus, useful to consider memory structures and processes,
and how they may be affected by the pandemic.
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There are many models that can be used to conceptualize the structure of memory
(e.g. the Atkinson-Shiffrin modal model; Atkinson & Shiffrin, 1968). Evaluating the validity
of all of them is well beyond the scope of this article. Instead, we highlight relevant com-
monalities to provide a foundation for our discussion of COVID-19 effects. Generally, the
perception of sensory information in the environment is separate from the systems
responsible for its processing and manipulation (e.g. working memory), and both are dis-
tinct from permanent, long-term memory storage (Atkinson & Shiffrin, 1968; Baddeley &
Hitch, 1974). Each differs in terms of its capacity, duration, and content. Importantly, infor-
mation can be lost or rendered inaccessible at several points.

How, then, might the COVID-19 pandemic influence memory? One way is before a trial
even starts. Delays can impair memory, particularly for peripheral details (see Read & Con-
nolly, 2007). Witnesses in trials that have been postponed for an extended period of time
due to the pandemic might, thus, be more likely to experience memory loss. While aids –
such as transcripts from preliminary hearings and photographs – might be available to
reinstate context and thereby refresh memory, there is no escaping the forgetting
curve. Further, the passage of time allows for more opportunities for exposure to post-
event information and post-event misleading information, which are known to lead to
erroneous or even wholly false memories (Loftus, 2005).

The general COVID context might also play a role in memory. A strong link between
emotional arousal and attention has been established in the memory literature (e.g. Chris-
tianson, 1992; Kensinger, 2009; Öhman et al., 2001). According to Eysenck et al. (2007),
worry produces changes in one’s task performance effectiveness and can interfere with
the processing and temporary storage function of working memory. If one experiences
elevated levels of COVID-related worry during a trial, then memory judgments and
decision-making may become particularly susceptible to errors due to the depletion of
cognitive resources. Some information might not be encoded altogether because it has
not been attended to. Effects might not be uniform for all trial participants, however.
In line with cognitive appraisal theory (Folkman & Lazarus, 1984), one’s feeling of
control over the threat is critical: people who are more anxious and physiologically reac-
tive may sustain greater deficits to memory accuracy (Deffenbacher et al., 2004). Trial par-
ticipants who are alarmed by health or economic risks related to COVID-19 that are
outside of their control could, thus, suffer from cognitive resource depletion or
memory interference. Judges may be less impacted because they are able to maintain
a safe physical distance from other parties. Jurors, who may be required to remain in
closer proximity to others during deliberations in an enclosed conference room, might
accurately perceive infection as a greater threat and be at increased risk for memory
effects, as a result.

The degree of physiological arousal that a person experiences might also determine
whether their memory will be impaired or enhanced. A meta-analytic review revealed
that high levels of stress impair eyewitness memory (Deffenbacher et al., 2004). Research-
ers have criticized the notion that high emotional arousal causes less efficient memory
processing for being overly simplistic, however (e.g. Christianson, 1992). Although
short-term memory tasks are often hampered by anxiety, performance on other tasks
(e.g. simple reaction time) may be unaffected or, in some cases, even facilitated at
lower levels of arousal (de Voogd et al., 2017; Deffenbacher, 1994; Oei et al., 2006). In
the context of a trial, it is likely that participants whose roles involve a substantial
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short-term memory component (e.g. lawyers and decision-makers who must attend to
the presentation of evidence) would be more adversely affected than those responsible
for providing testimony (e.g. witnesses who must access long-term memory).

Mood can also influence memory. The recollection of events associated with negative
emotions often receives greater processing priority (Meinhardt & Pekrun, 2003).
Depending on the participant’s role during trial and the information that must be
recalled, this may be either a hindrance or a benefit. Mood can serve as a contextual
cue for the encoding and retrieval of memories. Information with emotional valence
can sometimes be easier to remember under conditions of matching valence (i.e.
mood-congruent recall; Blaney, 1986; Bower, 1981; see also Lewis et al., 2005). State-
dependent memories are those that are recalled during a particular mood because
they were first observed or experienced when a person previously experienced that
same mood (Blaney, 1986). Both phenomena can have the effect of biasing an individual
to recall events that are made more easily accessible as a result of emotional activation
(Bower, 1981; Mathews & MacLeod, 2005; Matt et al., 1992). For instance, a witness’s
ability to recall an event while testifying may be facilitated in a mood state that
matches what was experienced during the original event. On the one hand, a distressing
event might be easier to recall if the witness is experiencing discomfort related to
COVID-19. On the other, the experience of pandemic-related distress could make
neutral or positive memories less accessible. These interpretations do require caution
because the occurrence of state-dependent memories is unreliable across experiments
(e.g. Bower & Mayer, 1989; Ellis & Moore, 1999; Schreiber Compo et al., 2017). Some the-
orists have suggested that personal memories that have emotional valence are afforded
more cognitive resources than other memories, rendering them impervious to mood
congruence effects (e.g. Ellis & Ashbrook, 1989; Meinhardt & Pekrun, 2003). Thus, wit-
nesses may be less likely to be affected by anxious mood states than other trial partici-
pants, such as lawyers and decision-makers.

It is unlikely that any of the proposed protective measures against COVID-19 directly
affect memory (e.g. putting on a mask does not inherently decrease one’s capacity to
recall or recognize information). However, there may be indirect effects. Studies have
established a negative relationship between pain intensity and memory (Kuhajda
et al., 1996; Kuhajda & Thorn, 1997). Headache pain negatively impacts one’s ability
to recognize information later, for example (Kuhajda et al., 2002). Feelings of discom-
fort associated with mask-wearing may also induce stress (Tian et al., 2020). Further,
trial participants might be worried that others’ non-compliance with mask-wearing
regulations or witness mandates to remove masks to testify could increase their risk
of infection. As discussed, heightened levels of stress and anxiety can increase
memory deficits.

It remains unclear whether remote trials would completely eliminate these effects.
Viewing a video interaction does not, in itself, hinder memory. Decision-makers who
viewed live (vs. videotaped) mock testimony reported that their memories of the wit-
nesses’ statements were better and clearer (Landström et al., 2005). Yet, objectively,
there was no effect of presentation mode on recall. It is of note that participants in the
study were university students and that experimenters controlled the video presentation.
Trial participants who are unfamiliar with using telephone or video conferencing, or
whose technology is unreliable, might be anxious about participating remotely and,
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thus, experience memory deficits. One advantage of the use of virtual trials, however, is
their expediency. Comparing mock witnesses’ reports made either immediately via video-
conferencing or face-to-face after a delay revealed that the former gave more accurate
and more detailed testimony compared to those who waited longer to be questioned
in person (Nash et al., 2014). Thus, the implementation of remote proceedings may
serve as a way to reduce memory errors that occur following procedural delays.

Processing styles

People vary in the degree to which they seek out and use information. Similarly, judges
and jurors may differentially examine and weigh evidentiary and extralegal factors
when rendering a decision. We now turn to a discussion of whether COVID-19 can
influence decision-makers’ need for closure and processing strategies.

Need for closure
The need for closure has been defined as ‘the desire for a definitive answer on some topic,
any answer as opposed to confusion and ambiguity’ (Kruglanski, 1989, p. 14, emphasis
his). Kruglanski and Webster’s (1996) review of the empirical literature concludes that
the need for closure is associated with: processing less information before committing
to a judgment; giving disproportionate weight to information learned earlier (i.e. a stron-
ger primacy effect); relying more on stereotypes and showing a stronger primacy effect
on stereotype formation; and exhibiting anchoring effects, correspondence bias, overat-
tribution bias, and assimilation effects. It also promotes a tendency toward consensus that
translates into an increased likelihood of rejecting deviants from the consensus. In sum,
the need for closure impairs the quality of decision-making and, ironically, also leads to
higher decision confidence.

Although the need for closure manifests as a stable personality trait, it could be situa-
tionally-induced by the COVID-19 context. The need for closure can be evoked by time
pressure and conditions that make the tasks at hand difficult, laborious, or aversive (Kru-
glanski, 1989; Kruglanski & Webster, 1996). This means that a juror for whom attending a
trial during this pandemic is uncomfortable or aversive may experience a heightened
need for closure. Individual jurors who wish to minimize their presence in the courthouse
and, thus, impose their own time limits for deliberation can also actually self-induce the
need for closure. The need for closure might not be limited to jurors, either. Lawyers,
judges, and witnesses could share the same concerns about prolonged exposure to
others in a public space and may want to fulfil their roles and leave as quickly as possible.
To the extent that the aversiveness of the situation promotes the need for closure, the
quality of all parties’ decisions may suffer.

Processing strategies
Judges and jurors are not just tasked with comprehending and attending to evidence
during the trial: they must process that information so that it can inform their decisions.
There are numerous theories that detail how people process information. Because trials
involve opposing lawyers convincing decision-makers of a defendant’s guilt or innocence,
the strategies that can be used to process persuasive messages are most relevant. The two
most dominant theories – the Heuristic-Systematic Model (Chaiken, 1980) and the
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Elaboration Likelihood Model of Persuasion (Petty & Cacioppo, 1986) – specify dual routes
to persuasion. One pathway is based on the careful, in-depth processing of the message;
the other, less cognitively effortful, pathway relies on mental shortcuts and superficial
cues (e.g. attractiveness of the source). The courts, and society as a whole, would likely
prefer that decision-makers consider an argument’s merits rather than its source.
However, there are a number of factors that have emerged during the pandemic that
might interfere with effortful processing.

Negative affect can influence information processing in different ways. People tend to
engage in more superficial processing when they are angry (see Lerner & Tiedens, 2006 for
a review). Because trial participants may experience heightened anger due to the pan-
demic and associated protective measures (e.g. mandatory masks), they would be at
risk for similar processing effects. Decision-makers might be more influenced by periph-
eral information – such as source characteristics (e.g. the likability of witnesses) or
message length (e.g. the number of arguments presented) – rather than the strength
of the arguments, for example. Conversely, people who experience emotions related to
uncertainty – such as fear, worry, or sadness – are more likely to engage in detailed,
effortful processing in some contexts (e.g. Tiedens & Linton, 2001). For example, in one
study, mock jurors in sad moods were more likely than those in neutral moods to correctly
report the details of inconsistencies in witnesses’ testimony (Semmler & Brewer, 2002). In
another, people who were sad (but not angry) were more likely to indicate that a suspect
was guilty of a mock crime when a witness provided additional incriminating evidence,
indicating that they were attuned to message content (Ask & Granhag, 2007). The uncer-
tainty produced by the pandemic could similarly prompt jurors and judges to adopt a
more analytic approach. On the whole, decision-makers’ emotions can have a significant
impact on how they process lawyers’ arguments and witnesses’ testimony, irrespective of
the strength of the case, which can compromise decision-making.

Individual differences and bias

Among the safeguards recommended for in-court proceedings under pandemic con-
ditions is the excusal of high-risk individuals and people who live with high-risk individ-
uals (Dubin, 2020; NACDL, 2020). Several courts have already opened with this safeguard
in place, which some have argued makes it challenging to obtain a representative sample
of prospective jurors (Dubin, 2020). In particular, Dubin has speculated that members of
racial and ethnic minority groups, older adults, people with comorbidities, unemployed
people, and people with lower incomes are particularly vulnerable to becoming infected
with COVID-19, are less likely to present themselves for jury service if called, or will defer
service. All of these scenarios would leave the jury pool unrepresentative. Vulnerable indi-
viduals who appear for jury service may also be more likely to ask to be excused from
serving on a jury. Indeed, some courts have granted automatic deferrals to prospective
jurors who are vulnerable or living with a vulnerable other (NACDL, 2020).

There are at least two empirical questions raised by the concerns articulated by Dubin
(2020). First, does reopening the courts with COVID-19 safeguards lead to unrepresenta-
tive jury pools? In other words, are members of distinctive groups (e.g. women, members
of racial and ethnic minorities) more likely to self-select out of jury service? At the time of
this writing, there are limited data to address this question. A recent survey commissioned
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by the National Centre for State Courts (2020) suggests that gender, race, and age affect
intentions to report for jury duty. Respondents who were white, male, and under 50 were
the most likely to self-report that they would appear if summoned. It is not yet known
whether these intentions reflect actual behavior, however. To our knowledge, no
studies to date have examined whether there actually have been group differences in
reporting rates during this pandemic.

A second question arising from Dubin’s (2020) concerns about the jury pool involves
decision-making. If self-selection processes are actually at play, do they affect trial out-
comes? Since the 1960s, researchers have examined the extent to which individual differ-
ences, such as demographic characteristics, personality traits, and attitudes, predict juror
decision-making (Devine & Caughlin, 2014). Unfortunately, there is scant empirical infor-
mation about many other characteristics that could be relevant to pandemic-related
exclusions. Juror age, for example, has received very little research attention. The most
commonly studied demographic predictors of juror verdicts are race and gender. Thus,
we consider the merits of Dubin’s arguments within these areas.

Juror race shows complex relations with verdict tendencies. Early jury research
suggested that Black jurors were more inclined than White jurors to acquit in a case invol-
ving the insanity defense (Simon, 1967). Black community members were also more likely
to believe that O.J. Simpson was not guilty of murdering his ex-wife, Nicole Brown
Simpson, than were White community members (Brigham & Wasserman, 1999). In
other research, upper middle-class Black jurors were more punitive than White jurors
toward Black defendants who committed violent crimes that reflected poorly on the
Black community (Nietzel & Dillehay, 1986). As mentioned earlier, however, the effects
of race are more muted across case types. A meta-analysis of juror race and jury bias
(Mitchell et al., 2005) found that White mock jurors demonstrated no significant bias
against Black defendants, but Black mock jurors demonstrated a strong outgroup bias,
meaning they were more favorable toward Black defendants than toward White defen-
dants. Less clear from the empirical research is the effect that recent Black Lives Matter
protests have on juror biases in cases involving Black defendants or racialized crimes.
In addition, the literature on juror race is incomplete in that research has typically been
limited to Black, White, and Hispanic participants.

Gender predicts verdict tendencies in gendered crimes. Women have been found to be
more prone to convict in cases involving rape (Brekke & Borgida, 1988) and child sexual
abuse (Kovera et al., 1997; 1994). Women were less inclined than men to convict in cases
in which battered women were charged with murdering their partners (Schuller, 1992;
Schuller & Hastings, 1996). When collapsing across case types, Devine and Caughlin’s
(2014) meta-analysis found that women were generally more favorable toward the prose-
cution, but less likely to impose the death penalty than men. The effects, however, were
small in magnitude.

In sum, the pandemic context may lead to unrepresentative juries, as suggested by
Dubin (2020). To the extent that self-selection exclusion is associated with race or
gender, there is a good chance that trial outcomes would be affected. For example, if
women were less likely to present for jury duty and juries were disproportionately rep-
resented by men, the outcomes would likely be different in crimes that have a gendered
component. If Black citizens were less likely to present for jury duty, case outcomes would
likely be affected, but the directionality of the effect is less predictable. Moreover, in
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response to a request to hold a large voir dire event that would take place in a local sports
stadium, the Harris County Criminal Lawyers Association (HCCLA) noted that physical dis-
tancing guidelines would impede jury selection (Draper, 2021; HCCLA, 2020). The HCCLA
reported that the distancing measures would require the potential jurors to be so spaced
out that properly canvassing the area and choosing a fair jury would not be possible.
Unfortunately, remotely-conducted trials are not a panacea. Quite simply, individuals
otherwise qualified for jury duty who lack the technology or the ability to use the tech-
nology will not be represented on juries.

Aggression

Thus far, we have focused on mediators of pandemic effects on verdicts (e.g. impression
formation); it is possible, however, that there exists a more direct relationship. Simply put,
the pandemic might increase aggression. Aggression is any type of behavior that is
intended to harm another person, is committed believing that it will result in harm,
and occurs when the other person is motivated to avoid that harm (see Anderson &
Bushman, 2002). Decision-making in the courtroom satisfies these criteria. For example,
when the judge or jury delivers a sentence that is meant to punish the defendant, they
are aware that the sentence will negatively affect the defendant, and the defendant is
highly motivated to avoid punishment. Of course, we are not suggesting that decision-
making in the courtroom constitutes an act of aggression, nor that trial participants are
actively aggressive. Rather, we submit that many of the same factors that can elicit
aggression in other contexts might also impact a pandemic trial.

As established, decision-makers are likely to experience negative affect related to
COVID-19. Negative affect – particularly anger – can elicit aggression by reducing inhi-
bitions against aggression, maintaining aggressive intent, serving as a source of infor-
mation, priming aggressive thoughts and behaviors, and increasing arousal (Anderson
& Bushman, 2002). In turn, angry jurors might increase blame and punishment (see
Lerner & Tiedens, 2006, for a review), potentially by altering perceptions of the defen-
dant’s criminal intent (Ask & Pina, 2011). However, not all forms of negative affect
influence aggression. For example, mock jurors’ sadness does not consistently affect ver-
dicts or punitiveness (e.g. Ask & Pina, 2011; Semmler & Brewer, 2002). Jurors or judges
could, thus, be more inclined to deliver harsher sentences, but only if they experience par-
ticular types of pandemic-induced negative affect.

Situational factors can also influence internal states – such as aggressive thoughts,
negative affect (e.g. anger), and arousal – which, in turn, increase aggression (Anderson
& Bushman, 2002). Masking might be one such factor. Under certain conditions, pain can
elicit hostility and aggression (Berkowitz, 1993; Lindsay & Anderson, 2000). People also
tend to exhibit more aggression when they are hot (vs. cooler; see Anderson, 2001, for a
review). Wearing face masks can be hot, uncomfortable, and cause pain (e.g. Locatelli
et al., 2014; Matusiak et al., 2020; Ong et al., 2020). It is reasonable to predict that
masks can produce aversive conditions and may, in turn, increase aggression in trial par-
ticipants. For example, interactions between lawyers and the judge, and even amongst
jurors during the deliberation phase, could be more negative. Perhaps of greater
concern is that decision-makers might be more inclined to deliver harsher sentences.
Research on police officers provides support for all of these possibilities: compared to
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the control group, officers who engaged in a shooter exercise in a hot room exhibited
more negative affect, cognitions (i.e. impressions that the suspect was aggressive and
threatening), and behavior (i.e. drawing their weapons; Vrij et al., 1994). On the
whole, the discomfort associated with wearing masks for hours at a time could
impact the trial and decision-making, placing the defendant at a significant
disadvantage.

Masking might also give rise to deindividuation. Deindividuation involves the
reduction of people’s inner restraints on their behavior – including aggression – when
they are not singled out as individuals (e.g. Festinger et al., 1952; Zimbardo, 1969). A criti-
cal component underlying classical deindividuation theory is anonymity, which appears
to reduce accountability (Postmes & Spears, 1998; see also Spears, 2021). Various forms
of concealment have been shown to produce deindividuation (e.g. Zimbardo, 1969; Zim-
merman & Ybarra, 2016) and increase antisocial behaviors (e.g. Diener et al., 1976; Zhong
et al., 2010). The robustness and source of effects have been debated (see Postmes &
Spears, 1998 for a review); however, there remain naturalistic examples of deindividuation
eliciting several different types of aggression (Silke, 2003). Wearing masks, insofar as it
exacerbates anonymity, should produce ideal conditions for deindividuation. Masked
jurors would be less recognizable to participants in the courtroom, including other
members of the jury. In turn, they might feel less accountable for their decisions and,
potentially, act more punitively toward the defendant.

Physical distancing might affect the severity of judgments similarly. In Milgram’s (1963)
classic study on obedience to authority, participants administered electric shocks to
another person. Relevant here is that when participants could not see or hear the
shock recipient, they were most likely to obey the experimenter and deliver punishment
(Milgram, 1965). Yet, they were far less likely to administer shocks when they were in the
same room as the recipient or had to hold his hand on the shock plate. Milgram attributed
this change to several phenomena, such as increases in the salience of, and empathy
toward, the person being punished. Extrapolating from this work, placing jurors farther
away from the defendant – by enforcing physical distancing4 –might elicit more punitive
judgments. To be clear, it is not that decision-makers would be obeying an authority
figure to punish defendants. Rather, the cognitive and affective mechanisms that underlie
obedience effects (e.g. decreased empathic cues) might be present in a remote or phys-
ically distanced courtroom. With the defendant feeling farther away, decisions may be
more severe, a concern already being raised by legal professionals (NACLD, 2020). It is
also problematic in that, across trials, there may be differing degrees of actual and ima-
gined distance between the decision-makers and the defendants. This lack of standardiz-
ation suggests that some defendants might be at a greater disadvantage than others
simply because of how distancing was carried out.

Limitations and future directions

Although we have attempted to address the major cognitive and social processes that
might arise in the justice system during the COVID-19 pandemic, our approach is by
no means exhaustive. First, we have limited our focus to courtroom trials. Trials are a
critical component in the pursuit of justice, but there remains little information on the
virus’s effects in this context. One of the reasons for the lack of work in this area to
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date may be that many trials were temporarily suspended at the beginning of the
pandemic. Only relatively recently have many courts – particularly those in the
United States – been granted permission to reopen. Moreover, there appears to be
little agreement about which protective measures should be put into place once
trials resume. A consideration of the psychological impacts of the different
approaches on decision-making is, thus, informative for researchers and practitioners.
Turning to the challenges of COVID-19 now is particularly timely, as these issues are
being litigated as this article goes to press. However, there are several other com-
ponents of the justice system that urgently merit scientific attention. Little is
known, for example, about how the pandemic context will affect investigative inter-
viewing, trial preparation (including client consultations and pre-trial court appear-
ances), plea bargaining, parole decisions, and release. These steps leading up to
and resulting from trials have continued in spite of the emergence of COVID-19.
For example, two of this article’s authors who consult and testify in contested confes-
sion cases have already seen recorded interrogations in which the suspect and/or
interrogator were masked, and been made aware of interrogation trainers offering
sessions on remotely conducted interrogations. We encourage our fellow psychology
researchers to explore the (dis)advantages that have arisen in areas beyond the court-
room and identify opportunities for correction.

Second, we discussed only the protective measures that have either been proposed or
implemented as part of the strategy to safely conduct trials: wearing masks, physical dis-
tancing within the courtroom, and remote trials. Although there are other approaches
that could reduce the spread of the virus (e.g. hand-washing), they did not seem to
have a direct impact on the psychological processes underlying legal decision-making.
There may also be measures that we have not covered because they are outside of our
current awareness. As trials are currently being conducted using the approaches dis-
cussed here, even if they do not continue long-term, consideration of their effects is
important because they could be the subject of future appeals.

Third, we have not explored all possible participants and psychological factors that
might be present in the courtroom during the pandemic. For example, we have
limited our discussion of trial participants to witnesses, lawyers, and decision-makers.
Yet, there are many others in the courtroom, including staff (e.g. bailiffs, officers, steno-
graphers), who will likely be affected by COVID-19. There are also several social and cog-
nitive processes that merit further investigation. For example, it is unclear whether dark
(vs. light) colored masks evoke more negative impressions of wearers (e.g. decreased
credibility, increased aggressiveness), in keeping with the proposed black clothing
stereotype in impression formation (Frank & Gilovich, 1988; Vrij, 1997; Vrij & Akehurst,
1997). Researchers could also examine whether masking or remote trials can lead to
dehumanization, as predicted by the NACDL (2020) and found in other forms of technol-
ogy-mediated communication (Alnuaimi et al., 2010). For this first attempt at consider-
ing pandemic effects, however, we wanted to rely on established psychological findings,
current legal thinking, and central participants in courtroom processes. Broadening the
scope of our review would have led to the inclusion of less relevant or pressing issues
that had far less empirical support. That is not to imply that other factors and roles are
not important to consider, of course; indeed, they could be the focus of interesting
follow-up work.
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Conclusions and implications

As court proceedings resume around the world, it is essential to understand how trials
may be affected by COVID-19. Despite it being a novel problem, a great deal of theory
and research – particularly scholarship in social, cognitive, and forensic psychology –
can be brought to bear on whether and how courts should reopen. Our review of the rel-
evant literature leads us to several conclusions.

COVID-19 effects appear to be far-reaching. All primary actors in a courtroom setting –
victims, witnesses, defendants, lawyers, judges, and jurors – are vulnerable to unintended
consequences associated with holding trials during the pandemic. Whether effects are
additive or synergistic overall might be a moot point. It is problematic in and of itself
that COVID-19 will likely significantly influence jury and bench trial outcomes (vs. pre-pan-
demic conditions). It is unclear at this point whether formal training programs (e.g. pro-
fessional development workshops for the judiciary) would mitigate all effects; that
remains an empirical question. At the very least, raising awareness of potential biases is
an important first step.

Our review revealed several ways in which psychological processes might be affected
by the pandemic (see Tables 1–3). We found nine potentially negative effects, seven
mixed effects, and three null effects. There were no instances in which the COVID-19
context or proposed protective measures led to uniformly positive effects. Given the
balance of our findings, we believe that the research does not portend well for reopening
the courts during the pandemic, even with recommended safeguards.

Indeed, defendants’ rights might be at risk. Legal scholars have begun to consider
how delays and protective measures associated with the pandemic might undermine
civil liberties and the criminal justice system as a whole (e.g. Dubin, 2020; Ginsberg,
2020). For example, there has been recent work on the legal considerations arising
from the move to virtual trials (Ariturk et al., 2020; Bandes & Feigenson, 2020).
Legal scholars’ analyses have largely focused on specific procedural arguments and
considerations of relevant case law; both are beyond the scope of the current
article. We see our role as providing an empirical review of the established psycho-
logical processes that may be used by litigators to formulate legal challenges.
Because rights vary across countries, we focus on the Sixth Amendment to the U.S.
Constitution for illustrative purposes. For one, it guarantees the defendant the right
to a trial by an impartial jury. This has been interpreted by the U.S. Supreme Court
as a jury drawn from a representative cross-section of the community (Dubin,
2020). The defendant’s constitutional right will, thus, be violated if the jury pool sys-
tematically excludes a distinctive group in the community, as has been predicted.
Many of the effects presented in this review would also compromise a defendant’s
Sixth Amendment right to a fair and speedy trial. Rushed verdicts put forth by irri-
tated or upset jurors who have difficulties attending to and thoroughly considering
all evidence presented at trial are not fair to the defendant. There may be other
due process and procedural rights at risk during the pandemic; we defer to legal prac-
titioners in terms of how the adverse psychological outcomes predicted here can be
best applied in court. At a minimum, our work provides insight into the concepts that
could underpin legal arguments, as well as those that should be avoided due to a lack
of empirical support.
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Despite the importance of understanding the consequences of the COVID-19 context,
masking, and physical distancing on legal decision-making, we did not have the advan-
tage of studies specifically on those topics for this review. Such research would take
years to develop. We are hesitant to recommend that researchers devote all of their
resources to this problem, however. By the time that the research matures, COVID-19
may be eradicated, and the next pandemic may be of a different nature and require
different protective measures. Fortunately, because psychological research focuses on
basic human processes that influence cognition, affect, and behavior in a wide variety
of settings, we were able to apply established principles and findings to the novel
COVID-19 crisis. Thus, this work underscores the value of consulting established research
and theory within the discipline to address dynamic, unpredictable, and time-sensitive
events.

It would be overly simplistic to suggest that the current pandemic is a random occur-
rence with temporary effects on the courts, and, therefore, it is unworthy of discussion.
Ideally, our work would serve merely as a historical piece that detailed psychological
impacts at a specific point in time. This review certainly does function on that level.
However, it is likely naïve to expect that there will never be another pandemic. There
have been numerous pandemics and epidemics declared in the past 15 years (e.g.
Ebola virus, SARS, influenza A (H1N1)pdm09 virus, Zika virus; WHO, 2021b). There is
nothing to suggest that outbreaks and resulting disruptions will not continue. It is,
thus, prudent to contemplate the consequences of accommodations and pandemic
life as they can be relevant for inevitable future crises. Even if there were never to be
another worldwide disruption to the courts, it remains important to examine the
effects of the novel coronavirus. As this article goes to press, we are over one year
into the pandemic, and vaccination efforts have only just begun. In Canada, for
example, protective measures are predicted to continue until the end of 2021 when
the majority of the population is expected to be immunized (Government of Canada,
2021). That means that there will have been a two-year impact of the novel coronavirus;
disruptions may be even longer in other countries. Yet, jury and bench trials will still be
proceeding during that time. It is essential to determine the implications for the thou-
sands of defendants whose cases are being adjudicated, as their lives can be perma-
nently altered by the verdicts and sentences rendered. Our analysis indicates that
procedural rights (e.g. Sixth Amendment rights in American trials) will be affected by
the pandemic context. That must be raised in court and considered by the judiciary.
Moreover, although a number of protective measures were initially put into place to
protect against the transmission of COVID-19, some might be here to stay. In particular,
the current move to remote trials could prove to be an attractive remedy to issues in the
justice system beyond those created by the pandemic (e.g. defendants’ abilities to
access courts; Ariturk et al., 2020). Our review suggests that the effects of telephone-
and computer-mediated communication on legal decision-making are woefully
under-researched. It is here that we suggest that researchers concentrate their efforts
due to the limited information available and the greatest likelihood of the accommo-
dation being made permanent.

In sum, pandemic effects are not minute, time-limited, nor isolated. Protective
measures might decrease the transmission of a virus, but have knock-on effects in
other areas, such as legal decision-making. COVID-19 stands to leave an indelible mark
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on the justice system for decades and, thus, should receive attention from researchers and
practitioners alike.

Notes

1. Terminology varies throughout the literature. Although emotions, moods, affect, and feelings
refer to different concepts, they can be used interchangeably by researchers. For example,
the mood as information theory is also referred to as the feelings as information theory by
its originators (e.g., Schwarz, 1990; Schwarz & Clore, 2003). Where possible, we have
adopted the terms used by the original researchers in their articles.

2. For the sake of efficiency, we use the general term ‘decision-makers’ to encompass anyone
charged with rendering a verdict or sentence at trial (i.e., judges and jury members). Although
the majority of psychological processes would affect all decision-makers equally, we have
made note of predicted effects for different subgroups and types of trials (i.e., jury vs.
bench) where warranted.

3. Depending on the type of niqab, it may conceal more of the upper cheeks and forehead than
a traditional face mask. There is no direct evidence that either of these regions are diagnostic
of deception, however. Thus, we consider it appropriate to compare a niqab to a face mask in
this domain because they both cover the lower portion of the wearer’s face.

4. The Centers for Disease Control and Prevention (2020) recommend that there should be at
least 6 feet between individuals to decrease the spread of COVID-19. Consider a standard
courtroom. Twelve jurors would not be able to sit six feet apart in a jury box. By moving
some jurors, there will be variability in their proximity to the defendant and the judge.
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