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I.

Issues Decided By The Court Of Appeals
Of a number of issues decided by the Court of Appeals (Appendix 1), we

believe erroneously, we emphasize this: can a County Attorney, who was
personally “involved with the prosecution of the case, by assisting with the
preparation and strategy,” personally overrule a decision of an Administrative Law
Judge against her, so that by her own decision she wins the case that she had lost
before the Administrative Law Judge?
Until this decision, the cases have been unanimous throughout the country
that an Agency may advocate for conviction and make the final ruling, but that an
individual within the agency cannot play all of those roles. There must be a
division between the individual person acting as an advocate, and the person acting
as a judge. Ours is the first decision in the country that holds the same individual
can properly perform these conflicting roles.
The Court of Appeals at page 11, cites Comeau v. Ariz. State Bd. Of Dental
Exam’rs, 196 Ariz. 102, 108 ¶¶ 26-27, 993 P.2d 1066, 1072 (App. 1999) and
Rouse v. Scottsdale Unified Sch. Dis., 156 Ariz. 369, 371, 374, 752 P.2d 22, 24, 27
(App. 1987). The passage quoted by the Court of Appeals in both cases refers to
the Agency as a whole, not to the same individual playing all those roles.
In, Comeau, supra, the Court stated:
Dr. Pozil was not on the panel and did not participate in the discussion
that preceded the panel’s findings and recommendations. 196 Ariz. at 108.
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(emphasis added).
Similarly, in Rouse, supra, the Court stated:
…Likewise, here the school board was responsible for the initial
terminations, pursuant to A.R.S. § 15-539. However the decision to
terminate Mr. Rouse was instituted not by the board but by the staff at
Coronado High School.
156 Ariz. at 323 (emphasis added).
The position we are advocating is a step back from that implied in the above
quotation. We concede that an individual can initiate the charges, and then act as a
judge, but the same individual cannot participate in the advocacy of the adversary
hearing, and act as a judge.
There are 20 cases from other jurisdictions that consider this question
squarely, and that hold that the same individual cannot participate in advocacy and
then act as judge. Neither side has been able to find any cases that considered this
specific question, to the contrary.
II.

The Facts Material To Consideration Of The Issues Presented
Defendants were charged with coordinating an election campaign for

Attorney General with an independent campaign. The charge was brought by
Yavapai County Attorney Sheila Polk. At page 35 of the Answering Brief, the
Court Attorney conceded that:
“Admittedly, the Yavapai County Attorney was involved with the
prosecution of the case, by assisting with the preparation and strategy.”
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The Independent Administrative Law Judge found in favor of Defendants.
County Attorney Polk overruled the Administrative Law Judge, so that she would
win the case that she had lost, as someone participating in advocacy, before the
Administrative Law Judge.
If the facts set forth in the Court of Appeals decision were a fair
representation of the facts in the record, the Independent Administrative Law
Judge would not have found in favor of the Defendants. Because our focus is on
the procedural due process issue, we do not refute those facts here. However, in
case the Court has any interest in guilt or innocence, we attach as Appendix 2
relevant pages from the Appellate Briefs, showing that the facts in the record are
very different from those represented in the Court of Appeal’s decision.
We do mention one point. There was no evidence of any kind as to what
was stated in telephone conversations between Horne and Polk. Polk reached her
decision solely on the basis of the time of those calls, without any evidence of what
was actually said. All the testimony in the record was that Horne was seeking
Winn’s help in financing a real estate transaction, inasmuch as she had been in that
business for 29 years. At page six of the Court of Appeals Decision, the Court
states:
Appellants provided no emails or real estate documents at trial which would
corroborate that Winn was working on Horne’s real estate transaction in
October 2015.
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This is misleading. There was documentary evidence that Horne first
learned he needed additional financing to close his real estate transaction the day
before the phone conversations in question in this case. That was County Attorney
exhibit 33 at 620, cited by the ALJ in her finding number 95. (The document is
dated October 19, a day Horne could not call Winn because her Mother was having
surgery. The next day, October 20, was the first day he could call her about this
financing, and is the same day as the phone calls at issue in this case.)
It certainly strains credibility to argue, as the County Attorney implies, that
Horne and Winn fabricated their discussions about financing on October 20, a date
chosen by the County Attorney as the day when conversations about the ad
allegedly took place, and it is just a coincidence that the documents show that
Horne first learned about his need for financing on October 19, prompting these
calls.
For purposes of the principal issue presented in this Petition for Review, the
crucial facts are these: County Attorney Sheila Polk, by the admission at page 35
of the Answering Brief, “was involved with the prosecution of the case, by
assisting with preparation and strategy.” The Administrative Law Judge ruled in
favor of Defendants, and against the County Attorney. County Attorney Polk then,
personally, overruled the Administrative Law Judge, and ruled in her own favor, so
that, in a case in which she participated in the advocacy, she would win the case
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rather than lose it.
III.

The Reasons The Petition Should Be Granted
Important issues of law were incorrectly decided by the Court of Appeals,

contrary to unanimous decisions going the other way on the specific point
presented, and involving an important question of law for the state of Arizona.
The decision also contradicts the holdings or implications of prior Arizona
Court of Appeals cases, including the two mentioned above, and the following
additional cases discussed below:
Taylor v. Arizona Law Enforcement Merit System Council, Ariz. 200, 731
P.2 95 (App. 1987) and Hamilton v. City of Mesa, 185 Ariz. 420 916 P.2d

1136

(1995).
This is not an ordinary case. It goes to the very heart of the assumptions of
our legal system. Imagine if we read in the paper about the following happening in
a foreign country: a defendant is accused by a prosecutor of a violation of law.
The case goes to trial before a neutral judge. The judge takes testimony, judges the
demeanor based credibility of the witnesses, and makes factual findings, and a
final ruling in favor of the defendant. The prosecutor is angered about losing,
wants to win the case, and overrules the judge. The legal system is constructed in
such a way that it is the prosecutor’s factual and final determinations, not the
judge’s, that must prevail. Defendant is hit personally with a huge monetary
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judgment, even though the only neutral party to take testimony and observe the
demeanor of the witnesses was the judge that was overruled by the prosecutor.
We would want to say to the decision makers of that country that a
fundamental human right we have codified in our Constitution is that no person
should be deprived of life, (or as in this case) liberty, or property, without due
process of law. We would say that a crucial component of due process of law is an
independent judiciary, and that determinations of factual disputes, including
demeanor based credibility judgments, must be made by a neutral judge, not by the
prosecutor.
We would say that a civilized legal system must be based on the principle
enunciated by John Locke, who heavily influenced the American Founders, that no
man can be a judge in his own case. We would say that this especially applies to
prosecutors, whose natural desire to win cases makes it impossible to trust them as
objective final determiners of facts.

We would say that until now, making

prosecutors’ decisions final has been true only in authoritarian countries, not in
countries that respect the rule of law.
These considerations, fundamental to the very concept of the rule of law,
call for this Court to consider review of the Court of Appeals decision in this case.
In Botsko v. Da Venport Civil Rights Comm’n, 774 N.W. 2d 841, 851 (Iowa
2009), the Iowa Supreme Court set aside as unconstitutional a ruling participated in
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by an agency director who also participated in advocacy:
That advocacy is of a sufficient nature to preclude her later
participation in the adjudicatory process in the case under the due
process clauses of the state and federal constitutions. Nightlife, 133
Cal. Rptr. 2d at 248. The combination of advocacy and adjudicative
functions has the appearance of fundamental unfairness in the
administrative process. Id. at 242-43. Further, because of the risk of
injecting bias in the adjudicatory process, Botsko is not required to
show actual prejudice, Id. at 854.
The Court discussed the impossibility of judging objectively once one has a
“will to win,” and quoted from an administrative law treatise:
“It is difficult for anyone who has worked long and hard to prove a
proposition … to make the kind of dramatic change in psychological
perspective necessary to assess that proposition objectively . . . .” (Id.
at 849.)
In Howitt v. Superior Court, 3 Cal. App. 4th 1575, 5 Cal. Rptr. 2d 196 (App.
1992) the Court noted, “A different issue is presented, however, where advocacy
and decision making roles are combined.” “The role is inconsistent with true
objectivity, a constitutionally necessary characteristic of an adjudicator.” Id. at
1584. (emphasis added)
Similarly, in Nightlife Partners, Ltd. v. City of Beverly Hills, 108 Cal. App.
4th 81, 133 Cal.Rptr.2d 234, 244 (App. 2003) the Court stated “the due process rule
of overlapping functions in administrative disciplinary hearings applies to prevent
the participant from being in the position of reviewing his or her own decision or
adjudging a person whom he or she has either charged or investigated.
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In Annie Carr’s Pub, Inc., v New York State Liquor Authority, the Court
stated:
However, since Commissioner Tillman, who was counsel for the
respondent at the time this proceeding was commenced and later
voted with the majority in rejecting the Administrative Law Judge’s
findings, acted in the dual capacity of both prosecutor and adjudicator
in the matter, the impartiality of the determination is suspect and, as
such the determination must be annulled [citations].
Annie, 194 A.D.2d 784, 786, 599 N.Y.S.2d 617 (App. 1993) (emphasis added).
In Osuagwu v. Gila, 938 F. Supp. 2d 1142 (D. N.M. 2012) the hospital
suspended a doctor’s privileges and the court reversed. The chief medical officer
of the hospital, because of his involvement on the relevant committees, served as
the doctor’s accuser, an expert witness against him, his prosecutor, and judge at the
final hearing. The court held that this violated the doctor’s constitutional “due
process” rights, quoting from a 10th circuit opinion as follows:
(T)he Due Process Clause of the Fifth Amendment guarantees a
hearing concerning the deprivation of… a recognized property or
liberty interest before a fair and impartial tribunal. This guarantee
applies to administrative adjudications as well as those in the courts.
[Citation omitted.]
Id. at 1163 (emphasis added).
The court also relied on a United States Supreme Court case:
Wolff v. McDonnell, 418 U.S. 539, 572 n. 20, 94 S. Ct. 2963, 41
L.Ed.2d 935 (1974), Id. at 592. 94 S.Ct. 2963 (Marshall J.,
concurring) (“Due process is satisfied as long as no member of the
disciplinary board has become involved in the investigation or
presentation of the particular case or has any other form of personal
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involvement in the case”). Id. (emphasis added).
In our case, this condition is not satisfied.
The Osuagwu court also distinguished Withrow v. Larkin, 421 U.S. 35
(1975), the case chiefly relied upon by the County Attorney on this issue in our
case, in that in Withrow the issue was initiating and sitting in judgment, not
advocating and sitting in judgment.
In Schmidt v. Independent School Dist., 349 N.W.2d 563, 568 (Minn. App.
1984) the court ruled that where the same person performed “prosecutorial,
judicial, and fact finding roles” there was a violation of “due process.” The court
went on to review a number of other cases reaching the same conclusion.
In Appeal of Trotzer, 143 N.H. 64, 719 P2d 584 (1998) assistant attorney
general George prosecuted the case and assistant attorney general Jones advised
the board. The Court upheld the decision in part because:
Attorney Jones and Attorney George were employed in different
bureaus of the attorney general’s office, with different supervisors and
wholly distinct functioning. Id. at 68.
The implication of the decision is that, had the person prosecuting the case
and the person making the decision been the same person, it would have been a
violation.
In Arizona, one of the principal functions of the Solicitor General’s office is
to provide lawyers who advise decision-making boards, but are not part of the
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divisions prosecuting the cases. Taylor v. Arizona Law Enforcement Merit System
Council, 452 Ariz. 200, 731 P.2 95 (App. 1987) the Arizona Court of Appeals held
that this division of roles is a due process requirement:
A conflict of interest would clearly arise if the same assistant attorney
general participated as an advocate before the council and
simultaneously served as an advisor to the council in the same matter.
Id. at 206.
In Oates v. United States Postal Service New York, 444 F.Supp. 100
(S.D.N.Y. 1978) the court held there was no “violation of due process”:
[i]n the absence of any substantial involvement by him [a decision
maker] in the investigation or prosecutorial functions relating to
plaintiff’s case. See Withrow v. Larken, 421 U.S. 35 … (emphasis
added).
In Lyness v. Commonwealth, 529 Pa. 535, 605 A.2d 1204 (Pa. S. Ct. 1992)
the Pennsylvania Supreme Court reversed discipline.

The combining of

prosecutorial and judicial functions was the precise reason for the reversal. The
court agreed that prosecutorial and judicial functions could be combined in a single
agency, but only if a wall of division divided those two functions. The court
stated:
What our Constitution requires, however, is that if more than one
function is reposed in a single administrative entity, walls of division
be constructed which eliminate the threat or appearance of bias. Id. at
1209.
The court directed that the agency could proceed in future cases: “… by
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placing the prosecutorial functions in a group of individuals or entity distinct from
the Board which renders the ultimate adjudication.” Id. at 1211.
In Wong Yang Sung v. McGrath, 339 U.S. 33, 70 S. Ct. 445, 94 L. Ed. 616
(1950) the U. S. Supreme Court reversed because of violations of procedural
safeguards.

Among other things, the Court stated that presiding officers at

hearings must be people: “…whose independence and tenure are so guarded to …
guarantee the impartiality of the administrative process.” Id. at 52.
In Camero v. United States, 375 F.2d 777 (Ct. Cl. 1967) the court reversed
because the attorney who represented the government before the relevant
committee engaged in ex parte communications with the commanding general.
This was a “due process” violation. Id. at 781.
In our case, the County Attorney, who participated in the prosecution by
participating in preparation and strategizing, could engage in ex parte
communications with herself, as the person performing the adjudicatory function,
whenever she wanted. Our case equally involves a violation of constitutional “due
process” rights.
In Davenport Pastures, LP v. Morris County Bd., 238 P.3d 731 (Kan. 2010),
the Kansas Supreme Court reversed as a denial of due process a decision in which
the prosecuting attorney served as an advocate, and then helped the commission
draft the decision. The court stated:
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In our view, Kassebaum was improperly asked to be, if not “A Man
for All Seasons,” then a man for too many seasons. 238 P.3d at 741.
In Hamilton v. City of Mesa, 185 Ariz. 420 916 P.2d 1136 (1995), the
Arizona Court of Appeals stated:
“A conflict would arise if Skaggs participated as advocate on behalf
of the City of Mesa against Appellant and simultaneously served as
advisor to the City Manager.” 185 Ariz. at 427 (emphasis added).
In that case it held that he had not done so.
In both Newton Township Board of Supervisors v. Greater Media Radio Co.,
138 Pa. Commonwealth. 157, 587 A.2d 841 (1991) and Horn v. Hilltown
Township, 461 Pa. 745 337 A.2d 858 (1975), the court reversed as a violation of
due process where the board acted as its own advocate and made the decision.
Horn, supra, is a Pennsylvania Supreme Court case.
In Nova Services, Inc. v. Village of Saukville, 211 Wis.2d 691, 585 N.W.2d
283 (1997) the Court reversed the decision, stating:
When an attorney represents a party in earlier proceedings, due
process requires that the attorney not act as a decision-maker in the
same case. [Citation.] Id. at 697.
In Matter of Robson, 575 P.2d 771 (1978) the Alaska Supreme Court
reversed discipline of an attorney. The Executive Director was aligned with the
prosecution, and her presence during deliberations for the decision was improper.
The court agreed that a board may make a preliminary decision to investigate, and
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then decide the case. However:
Making such preliminary investigations to determine whether charges
should be filed is quite different from participating in the prosecution
state of grievance proceedings.
Having found a violation of due process, the Court decided to disregard the
findings of the disciplinary board, in which the Executive Director had
participated, and proceed on the findings of the hearing committee, the next lower
level, where there had been no such violation. Similarly, in our case, if the agency
head does not overrule the findings of the Administrative Law Judge within 30
days, the decision of the Administrative Law Judge becomes final. A.R.S. § 411092.08. The proper remedy in this case therefore should be that the decision of
the Administrative Law Judge is final.
IV.

First Amendment Violation—A Right That Can Be Negated By A Single
Prosecutor Without Any Meaningful Opportunity To Challenge The
Prosecutor’s Accusation Is No Right At All
This case is crucial because it involves the First Amendment right of free

expression by those involved in the Independent Expenditure Committee.
Colorado Republican Federal Campaign Comm. v. Fed. Election Comm’n, 518
U.S. 604, 116 S.Ct. 2309 (U.S. 1996). In this case, First Amendment rights are
meaningless, because they are in the hands of the County Attorney without any
objective decision on the merits by a judge.
In Bose Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 104 S. Ct.
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1949 (U.S. 1984), the United States Supreme Court stated: “On the other hand,
respondent correctly reminds us that in cases raising First Amendment issues we
have repeatedly held that an appellate court has an obligation to “make an
independent examination of the whole record” in order to make sure that “the
judgment does not constitute a forbidden intrusion on the field of free expression.”
466 U.S. at 499, 104 S.Ct. at 1958.
In Yetman v. English, 168 Ariz. 71, 811 P.2d 323 (1991) this Court applied
the rule of “enhanced appellate review” in cases implicating the First Amendment,
both Bose and Yetman, and this issue altogether, were simply ignored by the Court
of Appeals in this case.
Despite the clear mandates of the Bose and Yetman courts, Plaintiffs Horne
and Winn have never been afforded a meaningful opportunity to go to court. What
has happened here, with a civil prosecutor ignoring the ruling of the neutral
Administrative Law Judge, and then the Maricopa County Superior Court and
Arizona Court of Appeals ruling that they must defer to the determination of the
prosecutor, is the polar opposite of the “enhanced appellate review” that First
Amendment cases such as this require.
V.

Demeanor Based Credibility
This Court may also wish to consider whether, even though an Agency Head

or County Attorney can overrule an Administrative Law Judge, she should defer on
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issues of demeanor-based credibility, because the Administrative Law Judge is
there to see the witnesses. This is the holding in a well-reasoned decision in State
Comm’n on Human Relations v. Kaydon Ring & Steel, Inc., 149 Md. App. 666,
818 A.2d 259 (2003). That decision is consistent with this Court’s philosophy in
Newman v. Newman 219 Ariz. 260, 271, 196 P.3d 963 (App. 2008).
VI.

Conclusion
It is therefore requested that the decision of the Court of Appeals be vacated

and that the decision of the Administrative Law Judge be reinstated. Attorneys’
fees are requested pursuant to Rule 21, ARCAP.

RESPECTFULLY SUBMITTED this 3rd day of March, 2016.
WILENCHIK & BARTNESS, P.C.

TIMOTHY A. LA SOTA, P.L.C.

By:

By: Timothy A. LaSota, Esq.
Timothy A. La Sota, Esq.
Attorney for Petitioner/Appellant
Kathleen Winn and Business
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/s/ Dennis I. Wilenchik
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Tom Horne and Tom Horne for
Attorney General Committee
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