
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
RHONDA JONES et al., 

Plaintiffs, 

v. 
 
VICTOR HILL et al., 

Defendants. 

 
 

 
            CIVIL ACTION 
 
            NO. 1:20-CV-2791-JPB-CCB 

 

 
PLAINTIFFS’ MOTION FOR ORDER  

REGARDING CLASS COMMUNICATIONS 
 

Plaintiffs move the Court for an order under Rule 23(d)(1) of the Federal 

Rules of Civil Procedure and Local Rule 23.1(C) to restore class counsel’s ability 

to communicate effectively with class members by mail.   

Shortly after the Court certified this case as a class action and class counsel 

began communicating with a large number of class members by mail, Defendants 

abruptly changed their longstanding policy on detainees’ access to writing 

implements, declared pens contraband, and confiscated all class members’ pens.  

This unprecedented policy serves no legitimate purpose, effectively eliminates 

class members’ ability to communicate confidentially with their counsel by mail, 

and substantially burdens class counsel’s ability to “fairly and adequately represent 
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the interests” of the class.  Fed. R. Civ. P. 23(g)(4).  The ban also violates the 

constitutional rights of class counsel and the class members and supports an 

inference of unlawful retaliation for protected speech.  The Court should exercise 

its authority under Rule 23(d) of the Federal Rules of Civil Procedure to enter an 

order ensuring that class members are able to communicate with class counsel by 

mail.  See Peoples v. Wainwright, 325 F. Supp. 402, 403 (M.D. Fla. 1971) (Tjoflat, 

J.) (recognizing that “attorney-client communication by mail” is “a proper matter” 

for an order under Rule 23(d), and barring prison officials from censoring class 

members’ legal mail). 

FACTUAL BACKGROUND 

A. Plaintiffs’ Class Action Lawsuit and Class Counsel’s Efforts to 
Communicate with Detained Class Members 

Plaintiffs represent a certified class challenging Defendants’ violation of 

Plaintiffs’ constitutional rights through their deficient response to the COVID-19 

pandemic in operating the Clayton County Jail.  (Doc. 1.)  The Court certified a 

class consisting of all people who are now or who will be incarcerated in the 

Clayton County Jail and appointed undersigned counsel to represent the class.  

(Doc. 130.)  The case is currently in the discovery period.  (Doc. 146.) 

Class counsel rely on their incarcerated clients to inform them of 

circumstances relevant to the merits of the case.  (Exhibit A, Declaration of Jeremy 

Case 1:20-cv-02791-JPB-CCB   Document 151   Filed 05/13/21   Page 2 of 28



3 

Cutting ¶ 6.)  Until recently, class counsel could confidentially communicate with 

class members through legal mail or individual legal visits.  (Id. ¶¶ 4–6.)  COVID-

19 has already substantially restricted counsel’s access to the class members at the 

jail.  (Id. ¶ 5.)  When conducted virtually, individual legal visits last only 30 

minutes and cost $11.97.  (Id.)  Only an attorney can initiate a legal visit, not a 

class member.  (Id.)  Class counsel lacks the personnel or capacity to conduct 

individual legal visits with each of the roughly 2,000 constantly changing class 

members in the jail.  (Cutting Decl. ¶ 5.)  Instead, they stay apprised of facts 

concerning the merits of the case by receiving legal mail from class members.  (Id. 

¶ 6.)  Receiving written materials through the mail is the most effective and least 

expensive means for class counsel to communicate with the class members.  (Id.)  

Additionally, mail provides the only confidential channel through which class 

members may contact their attorneys.  (Id. ¶ 7.) 

B. Defendants’ Prohibition on Detainee Use of Pens 

In February 2021, class counsel sent a confidential letter to each of the 

approximately 2,000 class members in the jail, informing them of the lawsuit and 

inviting their input in the form of a mailed response.  (Cutting Decl. ¶ 8.)  It was 

counsel’s first mailing to the class and the letters were sent in envelopes clearly 

marked as legal mail from class counsel.  (Id.)  As the attached declarations show, 
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in early March, shortly after class members began receiving the letters from 

counsel, Defendants’ staff enacted restrictions on pens that prevent class members 

from responding to class counsel or otherwise communicating by mail.  (Exhibit B, 

Detainee Declarations, R.K. Decl. ¶¶ 3–4; M.J. Decl. ¶¶ 3–4; S.A. Decl. ¶¶ 3–4; 

J.W. 2d. Decl. ¶¶ 4–5.)   

According to witnesses in different housing units across the jail, jail staff 

entered each dorm, announced that detainees were no longer allowed to possess 

pens, and confiscated all pens in detainees’ possession through searches of the 

detainees and their cells.  (R.G. Decl. ¶ 4; R.K. Decl. ¶ 4; J.W. 2d. Decl. ¶ 5; S.A. 

Decl. ¶ 4.)  Pens were also removed from the list of available commissary items.  

(R.K. Decl. ¶ 4; M.J. Decl. ¶ 5; A.H. Decl. ¶ 4.)  Detained class members report 

this was the first time they had ever seen staff confiscate or prohibit pens.  (S.A. 

Decl. ¶ 7 (“I have been in the jail for almost 18 months . . . and this is the first time 

I have seen any pens be confiscated.”); A.H. Decl. ¶ 7 (“I have been in the jail for 

more than 21 months . . . and I have always had free access to pens until just after 

the arrival of SCHR’s mailing in late February.”); D.S. Decl. ¶ 5 (more than two 

years).) 

The pens confiscated from class members were not ordinary pens.  They 

were flexible and designed to collapse under pressure to make them safe for use in 
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secure settings.1  (R.K. Decl. ¶ 5 (“The jail pens are thin, wobbly, plastic ink tubes 

about 4 inches long, with a small writing tip at the end. The pens are so flexible 

that you have to hold them at the very tip in order to write with them.”); M.J. Decl. 

¶ 4 (“My pens, like all pens offered by the jail commissary, were very flexible and 

would bend under the slightest pressure.”); J.W. 2d. Decl. ¶ 7 (“They were so 

bendable that they were difficult to write with.  It is my understanding that this 

unusual type of pen, which I had never seen before I was incarcerated, is a pen 

designed to be safe in a jail setting.”).)  Officers generally did not provide a reason 

for the new prohibition on pens.  (M.J. ¶ 6; J.W. 2d. Decl. ¶ 5.)  However, officers 

told some class members that the pens were confiscated for “safety,” and “because 

they could be used for weapons.”  (D.S. Decl. ¶ 5; R.K. Decl. ¶ 5.) 

Class counsel raised the issue of class members’ access to pens with 

Defendants’ counsel, asking for assurances that their clients were not interfering 

with class counsel’s ability to communicate with their clients.2  Defendants’ 

 
1 See, e.g., Anchortex, No-Shank NSP Super Flex Pens (case), 
https://www.anchortex.com/products/no-shank-nsp-super-flex-pens-
case?variant=37960657436860 (example of pens that are “extremely flexible,” 
“which helps promote greater security”) (last visited Apr. 12, 2021). 
2 Plaintiffs’ Counsel sent a letter to Defendants’ Counsel on April 7, 2021.  Exhibit 
C-1, Ltr. from Ryan Primerano to Jack Hancock, Apr. 7, 2021.  On April 27, 
having received no response from Defendants, Plaintiffs’ counsel sent a follow-up 
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counsel confirmed that the jail no longer permits detainees to possess pens due to 

reported concerns regarding “the use of pens as weapons,” and said Defendants 

assert class members are “able to obtain a pen from jail personnel” as needed.3 

When detained class members ask officers to borrow a pen, they do not 

receive one.  (R.K. ¶ 6 (“I have asked multiple officers 10 to 15 times for a pen. 

They have never let me use one.”); id. ¶ 8 (“To my knowledge, nobody in my dorm 

has obtained a pen since the “shakedowns” and the announcement that pens were 

contraband almost two months ago.); S.A. Decl. ¶ 6 (“I have asked officers to 

borrow a pen on at least 10 occasions.  But I have never been given a pen, even for 

temporary use during my out of cell time.”); R.G. Decl. ¶ 5 (“Yesterday, I asked an 

officer for a pen to fill out a medical form because our kiosk wasn’t working, but 

he didn’t answer my request.  I never received a pen.”); J.W. 2d. Decl. ¶ 6 

(“Officers have responded to my [seven] requests with: “not right now,” “don’t 

have time,” and “don’t have any pens on me.”).) 

Without access to pens, detained class members have now been unable to 

communicate by mail with class counsel for over two months.  (S.A. Decl. ¶ 6 

 
letter seeking to resolve the issue without involvement of the Court.  Exhibit C-2, 
Ltr. from Ryan Primerano to Jack Hancock, Apr. 27, 2021. 
3 Exhibit D, Email from Jack Hancock, Apr. 27, 2021. 
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(“Because of this new prohibition on pens, I have not been able to communicate 

with my lawyers by mail.”); R.K. Decl. ¶ 9 (“I would like to respond to my 

attorneys’ mail but, without access to a pen or other writing implement, I have no 

way to write a response.”); J.W. 2d. Decl. ¶ 6 (“I have been unable to respond to 

the legal mailing sent to me by my lawyers at SCHR or any other legal mail from 

my criminal attorney.”); A.H. Decl. ¶ 6; M.J. Decl. ¶ 8; R.G. Decl. ¶ 6.) 

LEGAL STANDARD 

“[A] district court has both the duty and the broad authority to exercise 

control over a class action and to enter appropriate orders governing the conduct of 

counsel and parties.”  Gulf Oil Co. v. Bernard, 452 U.S. 89, 100 (1981).  That 

broad authority is reflected in Rule 23(d) of the Federal Rules of Civil Procedure, 

which empowers district courts handling class actions to enter appropriate orders 

furthering “the fair and efficient conduct of the action.”  Advisory Committee 

Notes to Rule 23; see also In re Sch. Asbestos Litig., 842 F.2d 671, 680 (3d Cir. 

1988) (“Rule 23 specifically empowers district courts to issue orders to prevent 

abuse of the class action process.”).  Rule 23(d) specifically provides for orders 

that, among other things, “determine the course of proceedings,” “impose 

conditions on the representative parties,” and “deal with similar procedural 

matters.”  Fed. R. Civ. P. 23(d)(1); see also N.D. Ga. L.R. 23.1(C) (providing that 
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“[t]he administration of justice often requires that limited restrictions be placed on 

counsel and parties in cases in which class certification is sought or has been 

granted.”).4  When such an order is “appropriate” is entrusted to a court’s 

discretion.  Gulf Oil Co., 452 U.S. at 100; see, e.g., Peoples v. Wainwright, 325 F. 

Supp. 402, 403 (M.D. Fla. 1971) (Tjoflat, J.) (applying Rule 23(d) to prison mail 

policy that “as a practical matter . . . foreclosed effective attorney-client 

communication,” and ruling that “attorney-client communication by mail” was “a 

proper matter for such administrative regulation”). 

ARGUMENT 

The Court should enter an order under Rule 23(d) ensuring that class 

members and class counsel have “effective attorney-client communication in this 

case” by legal mail.  Peoples v. Wainwright, 325 F. Supp. 402, 403 (M.D. Fla. 

1971) (Tjoflat, J.).  Defendants’ restriction on pens substantially limits class 

counsel’s ability to communicate with class members concerning the merits of the 

case, undermining counsel’s ability to fairly and adequately protect the class.  See 

id.  In addition, Defendants’ policy violates class counsel’s First Amendment right 

to speak with, associate with, and advocate for their clients, and class members’ 

 
4 District courts also possess inherent authority to supervise the conduct of parties 
to protect the rights of litigants and the orderly administration of justice.  Link v. 
Wabash R. Co., 370 U.S. 626, 630–31(1962). 
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First Amendment right to communicate with their attorneys by mail.  Finally, 

Defendants’ actions appear to constitute unlawful retaliation against the class 

members and class counsel in response to their constitutionally protected 

participation in a lawsuit against Defendants.  For each of these reasons, an order is 

necessary to restore detained class members’ access to pens. 

I. Defendants’ Ban on Pens Substantially Burdens Class Counsel’s Ability 
to “Fairly and Adequately” Represent the Class. 

Class counsel has an affirmative duty to “fairly and adequately protect the 

interests of the class.”  Fed. R. Civ. P. 23(g)(4).  Compliance with this duty 

depends on counsel’s ability to gather complete and accurate information about the 

merits of the case, which in turn requires open and confidential communications 

with class members.  Gulf Oil Co. v. Bernard, 452 U.S. 89, 100 (1981) (district 

court abused its discretion by issuing an order that “made it more difficult for 

respondents, as the class representatives, to obtain information about the merits of 

the case from the persons they sought to represent”).  Indeed, the “oldest of the 

common-law privileges,” attorney-client privilege, “recognizes that sound legal 

advice or advocacy serves public ends and that such advice or advocacy depends 

upon the lawyer’s being fully informed by the client.”  Upjohn Co. v. United 

States, 449 U.S. 383, 389 (1981); see also Trammel v. United States, 445 U.S. 40, 

51 (1980) (“The lawyer-client privilege rests on the need for the advocate and 
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counselor to know all that relates to the client’s reasons for seeking representation 

if the professional mission is to be carried out.”). 

When the client is incarcerated, the attorney-client relationship relies in great 

part on mail communication.  The Eleventh Circuit has emphasized that 

uninhibited mail communications between attorneys and incarcerated clients form 

a cornerstone of fair proceedings:  

The basic prisoner interest is an uninhibited 
communication with attorneys…. [P]risoners have a vital 
need to communicate effectively with [their attorneys]. 
This is to insure ultimately that the judicial proceedings 
brought against or initiated by prisoners are conducted 
fairly.  Since the prisoner’s means of communicating with 
these parties are restricted sharply by the fact of 
incarceration, the essential role of postal communication 
cannot be ignored. 

 
Lemon v. Dugger, 931 F.2d 1465, 1467 (11th Cir. 1991) (quoting Taylor v. 

Sterrett, 532 F.2d 462, 475 (5th Cir. 1976)).  Thus, an obstacle which prevents 

incarcerated plaintiffs from using the mail to keep their counsel fully informed 

threatens not only “the professional mission” of the representation, Trammel, 445 

U.S. at 51, but “the public ends” which it serves, Upjohn, 449 U.S. at 389; see 

Peoples v. Wainwright, 325 F. Supp. 402, 403 (M.D. Fla. 1971) (Tjoflat, J.) 

(addressing prison policy that “foreclosed effective attorney-client 

communication” in a class action, and concluding that “[a] decision on 
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constitutional grounds [was] not necessary” because the court had authority under 

Rule 23(d) to prohibit prison officials from interfering with class members’ legal 

mail).   

Here, Defendants’ confiscation of pens from class members significantly 

interferes with class counsel’s ability to discharge their duty to represent the class 

“fairly and adequately.”5  Fed. R. Civ. P. 23(g)(4).  Class counsel rely on 

privileged mail from class members to learn information relevant to the merits of 

the case.  (Cutting Decl. ¶ 6.)  Yet under Defendants’ sweeping restriction on pens, 

detained class members can no longer write to their attorneys.  (S.A. Decl. ¶ 6; 

R.K. Decl. ¶ 9; J.W. 2d. Decl. ¶ 6; A.H. Decl. ¶ 6; M.J. Decl. ¶ 8; R.G. Decl. ¶ 6; 

D.S. Decl. ¶ 7.)  The ban on pens makes it significantly more difficult for class 

counsel “to obtain information about the merits of the case from the persons they 

sought to represent,” Gulf Oil Co., 452 U.S. at 100, and creates an impermissible 

 
5 Defendants’ actions are not the first time they have undermined the principles of 
Rule 23.  In December, Defendant Hill issued a press release falsely claiming that 
the ongoing lawsuit had been “thrown out of court in it’s [sic] entirety by a federal 
judge.”  Sheriff Victor Hill, Covid19 Lawsuit Filed Against The Clayton County 
Jail Thrown Out Of Court In It’s Entirety!, Dec. 29, 2020, 
https://nixle.us/alert/8446226/.  Communications that misrepresent the status or 
effect of the pending action violate the principles of Rule 23 and may warrant a 
curative order.  See Gulf Oil Co. v. Bernard, 452 U.S. 89, 101 n. 12 (1981); see 
also, e.g., Ralph Oldsmobile, Inc. v. Gen. Motors Corp., No. 99-CV-4567, 2001 
WL 1035132, at *7 (S.D.N.Y. Sept. 7, 2001) (misleading communications 
warranted Rule 23(d) order for defendants to send class members curative notice). 
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risk that the full merits of the case will not be presented to the Court.  The pen 

restriction “reduces the effectiveness of the [] class action” for no legitimate 

reason.  Kleiner v. First Nat. Bank of Atlanta, 751 F.2d 1193, 1202 (11th Cir. 

1985) (defendants’ attempts to reduce the size of the class by encouraging possible 

claimants to opt out “constituted an intolerable affront to the authority of the 

district court to police class member contacts”).  Defendants’ actions needlessly 

obstruct the attorney-client relationship and are inimical to the purposes of Rule 

23, justifying an order under Rule 23(d). 

II. Defendants’ Ban on Pens Violates the First Amendment Rights of Both 
Class Counsel and the Class Members. 

Defendants’ restriction on class members’ access to pens also infringes on 

several independent constitutional guarantees.  First, by effectively prohibiting 

class member mail, the pen ban violates class counsel’s rights to speak and 

associate with their clients to further their respective organizations’ missions 

through litigation.  Second, the pen ban violates detained class members’ right to 

communicate with their attorneys by mail. 

A. The Ban Violates Class Counsel’s First Amendment Right to 
Associate with Their Clients to Advance Litigation.  

Advocacy organizations have a First and Fourteenth Amendment right to 

speak with, advise, and represent their clients, including incarcerated clients, for 

Case 1:20-cv-02791-JPB-CCB   Document 151   Filed 05/13/21   Page 12 of 28



13 

the purpose of engaging in litigation as a form of political expression.  NAACP v. 

Button, 371 U.S. 415, 430 (1963) (organization’s right “to engage in association 

for the advancement of beliefs and ideas” was protected by the First and 

Fourteenth Amendments); In re Primus, 436 U.S. 412, 431 (1978) (holding that 

non-profit litigation is protected by the First and Fourteenth Amendments because 

it is “a vehicle for effective political expression and association, as well as a means 

of communicating useful information to the public”); Little v. City of North Miami, 

805 F.2d 962, 967–68 (11th Cir. 1986) (“By representing [non-profit organization], 

himself and others in state litigation, appellant was engaging in a ‘form of political 

expression’ entitled to First and Fourteenth Amendment protection.” (quoting 

Primus, 436 U.S. at 428)); see also United Transp. Union v. State Bar of Mich., 

401 U.S. 576, 585–86 (1971); Holder v. Humanitarian Law Project, 561 U.S. 1, 

27–28, 38 (2010); Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 547 (2001)).  A 

restriction on that right implicates profound First Amendment interests and can 

only be justified by a compelling state interest.  Primus, 436 U.S. at 432. 

Class counsel are representatives of non-profit advocacy organizations 

specializing in public-interest and civil-rights litigation.6  Primus, 436 U.S. at 427.  

 
6 See Southern Center for Human Rights, www.schr.org (“The Southern Center for 
Human Rights is working for equality, dignity, and justice for people impacted by 
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By vindicating the legal rights of their clients in litigation, the organizations further 

their mission of “secur[ing] constitutionally guaranteed rights.”  Button, 371 U.S. 

at 442–43; see also Primus, 436 U.S. at 427–28 (recognizing that the ACLU’s 

litigation practice “has defined the scope of constitutional protection in areas such 

as political dissent, juvenile rights, prisoners’ rights, military law, amnesty, and 

privacy”).  Thus, class counsel have a First Amendment right to “engage in 

association for the advancement of beliefs and ideas” by communicating with their 

clients.  Primus, 436 U.S at 423–24 (quoting Button, 371 U.S. at 430). 

Defendants’ pen ban prevents class members from writing and sending legal 

mail and infringes on class counsel’s freedom to engage in protected speech 

critical to this litigation.  (S.A. Decl. ¶ 6; R.K. Decl. ¶ 9; J.W. 2d. Decl. ¶ 6; A.H. 

Decl. ¶ 6; M.J. Decl. ¶ 8; R.G. Decl. ¶ 6; D.S. ¶ 7.)  The ban thus has “a distinct 

potential for dampening the kind of ‘cooperative activity that would make 

advocacy of litigation meaningful.’”  Primus, 436 U.S. at 433 (quoting Button, 371 

 
the criminal legal system in the Deep South.”) (last visited Apr. 12, 2021); 
American Civil Liberties Union of Georgia, About Us, www.acluga.org (“The 
ACLU of Georgia envisions a state that guarantees all persons the civil liberties 
and rights contained in the United States and Georgia Constitutions and Bill of 
Rights.”) (last visited Apr. 12, 2021); American Civil Liberties Union, Prisoners’ 
Rights, www.aclu.org (“The National Prison Project is dedicated to ensuring that 
our nation’s prisons, jails, and detention centers comply with the Constitution, 
domestic law, and human rights principles.”) (last visited Apr. 12, 2021). 
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U.S. at 438).  To survive First Amendment scrutiny, Defendants’ ban on pens must 

be sufficiently tailored. 

An advocacy organization’s ability to effectively communicate with their 

clients may be regulated “only with narrow specificity.”  Primus, 436 U.S. at 424 

(quoting Button, 371 U.S. at 433).  “Precision of regulation must be the touchstone 

in an area so closely touching our most precious freedoms.”  Button, 371 U.S. at 

438.  In In re Primus, the Supreme Court held that a state restriction on attorney 

solicitation applied to the ACLU must “withstand the ‘exacting scrutiny applicable 

to limitations to core First Amendment rights.’”  436 U.S. at 432 (quoting Buckley 

v. Valeo, 424 U.S. 1, 44–45 (1976)).  This strict scrutiny standard requires 

Defendants to demonstrate that the challenged regulation advances a “compelling” 

state interest and is “closely drawn to avoid unnecessary abridgment of 

associational freedoms.”  Id. (quoting Buckley, 424 U.S. at 25); see also Button, 

371 U.S. at 433, 444. 

Defendant’s blanket restriction cannot withstand strict scrutiny.  Defendants’ 

stated reason for the ban is to address the possibility that a “very flexible” pen in a 

“small plastic tube[]” (J.W. 2d. Decl. ¶ 7) could be used as a weapon.  However, 

Defendants must make more than a vague invocation of jail safety to show that a 

prohibition on pens furthers a compelling state interest—they must present specific 
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evidence demonstrating that the prohibition furthers the interest.  Even assuming 

Defendants can show that keeping “thin, wobbly, plastic ink tubes” (R.K. Decl. ¶ 

5) out of detainees’ hands furthers a compelling interest, an indefinite and jail-wide 

ban on pens is not closely drawn to achieve it.  Defendants’ restriction forbids the 

possession and use of pens by every detainee in the jail even though most pose no 

particular threat to jail safety.  Therefore, the restriction is fatally overbroad.  See 

Frisby v. Schultz, 487 U.S. 474, 485 (1988) (“A statute is narrowly tailored if it 

targets and eliminates no more than the exact source of the ‘evil’ it seeks to 

remedy.”) (citing City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 

789, 808–810 (1984)).   

Nor is the restriction the least restrictive means to achieve the purported 

goal.  See Williams-Yulee v. Fla. Bar, 575 U.S. 433, 452 (2015) (refusing to punish 

the state “for leaving open more, rather than fewer, avenues of expression”).  

Defendants can satisfy any legitimate interest in safety without invading class 

counsel’s First Amendment guarantees by seizing flexible plastic pens.  Jail 

protocols already exist to restrict individual detainees’ access to certain items 

based on individualized security concerns and would offer a less restrictive means 
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to further the same interest.7  While Defendants may find the new blanket 

prohibition to be convenient, “the First Amendment does not permit the State to 

sacrifice speech for efficiency.”  Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 138 

S. Ct. 2361, 2376 (2018) (citing Riley v. Nat’l Fed’n of the Blind of N. Carolina, 

Inc., 487 U.S. 781, 795 (1988)).  Therefore, the restriction on class counsel’s 

ability to communicate with its clients to engage in expressive conduct is not 

narrowly tailored and cannot be upheld.8 

B. The Ban on Pens Violates Class Members’ Right to Communicate 
with Their Attorneys by Mail.  

“Mail is one medium of free speech, and the right to send and receive mail 

exists under the First Amendment.”  Al-Amin v. Smith, 511 F.3d 1317, 1333 (11th 

 
7 See Exhibit E, SOP 4.12 (stating when detainees may lose “razor privileges”). 
8 Defendants’ pens ban was not adopted for a content-neutral purpose because the 
circumstances surrounding it make clear that it targets this litigation.  See Part III, 
infra.  However, the ban would be invalid even if it were content neutral.  A 
content-neutral restriction on speech must be “no greater than is essential to the 
furtherance of that interest” it allegedly serves.  Turner Broad. Sys., Inc. v. F.C.C., 
512 U.S. 622, 662 (1994) (quoting United States v. O’Brien, 391 U.S. 367, 377 
(1968).)  A restriction may not “burden substantially more speech than is necessary 
to further the government’s legitimate interests.”  Ward v. Rock Against Racism, 
491 U.S. 781, 799 (1989).  Here, the jail-wide scope of Defendants’ indefinite 
restriction plainly “burden[s] substantially more speech than is necessary,” id., and 
cannot be upheld.  See Atlanta Journal & Constitution v. City of Atlanta Dep’t of 
Aviation, 322 F.3d 1298, 1310 (11th Cir. 2003) (stating that “[a] grant of 
unrestrained discretion to an official responsible for monitoring and regulating 
First Amendment activities is facially unconstitutional”). 
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Cir. 2008).  It is further well established that a person in jail “has a First 

Amendment free speech right to communicate with his attorneys by mail.”  Id. at 

1334 n. 34 (finding a constitutional violation where prison officials engaged in a 

pattern and practice of opening, but not reading, a plaintiff’s clearly marked 

attorney mail outside his presence); Bacon v. Edwards, No. 419-CV-093, 2019 WL 

3290777, at *1 (S.D. Ga. Jul. 22, 2019) (incarcerated plaintiff stated a First 

Amendment claim under Al-Amin based on a jail policy stating that “all outgoing 

mail will be postcards only”); see also Procunier v. Martinez, 416 U.S. 396, 408–

09 (1974) (holding detainees have a First Amendment interest in sending mail to 

non-detained people), overruled in part on other grounds by Thornburgh v. Abbott, 

490 U.S. 401 (1989).   Indeed, for incarcerated people, sending and receiving mail 

“is almost as much a part of free speech as the right to use our tongues.”  Taylor v. 

Sterrett, 532 F.2d 462, 480 (5th Cir. 1976) (citing United States v. Burleson, 255 

U.S. 407, 437 (1921) (Holmes, J. dissenting)).  Accordingly, a restriction 

that “sufficiently chills, inhibits, or interferes with [an incarcerated person’s] 

ability to speak, protest, and complain openly to his attorney . . . infringe[s] his 

right to free speech.”  Al-Amin, 511 F.3d at 1334.   

Restrictions on detainees’ constitutional rights, including free-exercise 

rights, are valid only insofar as they are “reasonably related to legitimate 
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penological interests.”  Turner v. Safley, 482 U.S. 78, 89 (1987).  In Turner v. 

Safley, the Supreme Court identified four factors that inform the analysis of 

whether a reasonable relationship exists: (1) whether there is a rational connection 

between the policy and the interest put forward to justify it; (2) whether there are 

alternative means of exercising the right in question; (3) the impact that 

accommodation of the constitutional right will have on officers, other detainees, or 

the allocation of jail resources; and (4) whether the regulation or policy is an 

“exaggerated response” to jail concerns.  Id. at 89–90.  “[T]he existence of 

obvious, easy alternatives” to a jail regulation that infringes constitutional rights 

“may be evidence that the regulation is not reasonable, but is an ‘exaggerated 

response’ to [jail] concerns.”  Id.  Though more permissive than strict scrutiny, 

“the Turner standard . . . is not toothless.”  Pesci v. Budz, 730 F.3d 1291, 1299 

(11th Cir. 2013).   

Considered in light of the Turner factors, the restriction at issue here is 

arbitrary and unnecessarily impinges on First Amendment rights.  See Turner, 482 

U.S. at 89–90 (“[A] regulation cannot be sustained where the logical connection 

between the regulation and the asserted goal is so remote as to render the policy 

arbitrary or irrational.”).  First, the logical connection between the ban and security 

concerns is dubious and, more likely than not, pretextual.  The pens at issue are 
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flexible, jail-safe models distributed in jails and prisons specifically because of 

their safe design.  Undersigned counsel are unaware of any similar ban on pens 

being adopted in contemporary jails or prisons, and the fact that Defendants have 

allowed pens for years before suddenly changing course in March suggests that the 

ban serves no legitimate interest.  (S.A. Decl. ¶ 7; A.H. Decl. ¶ 7; D.S. Decl. ¶ 5.)  

The other Turner factors similarly weigh against a blanket ban on pens.  Since 

class members cannot obtain pens from officers (R.K. ¶ 6; S.A. Decl. ¶ 6; R.G. 

Decl. ¶ 5; J.W. 2d. Decl. ¶ 6), they have no alternative means to exercise their right 

to send mail, a result that is inconsistent with Defendants’ own written policies.9  

Class members also have no alternative to the mail as a means of confidentially 

contacting their attorneys.  (R.K. Decl. ¶ 9; J.W. 2d. Decl. ¶ 6; A.H. Decl. ¶ 6; M.J. 

Decl. ¶ 8; R.G. Decl. ¶ 6.)  On the other hand, “obvious, easy alternatives” exist 

that would harmonize the detainees’ rights with any arguable security interest in 

restricting access to flimsy plastic pens, such as individualized pen restrictions for 

certain detainees; those alternatives would not have an appreciable impact on jail 

 
9 The jail’s mail policy provides that “[t]he Clayton County Detention Facility shall 
allow and encourage inmates to communicate with persons outside the jail by 
sending and receiving mail.  This facility will ensure that mail is processed in a 
timely manner and will not be withheld except where such restrictions are 
necessary to maintain the order and security of the facility.”  Exhibit F, SOP No. 
5.01; see also id., SOP No. 5.01(2)(C) (“There are no limitations on the amount of 
legal mail that can be sent or received by an inmate in this facility.”). 

Case 1:20-cv-02791-JPB-CCB   Document 151   Filed 05/13/21   Page 20 of 28



21 

staff or resources, as demonstrated by Defendants’ lengthy history of allowing 

pens in the jail.  Finally, even if the pen ban addressed legitimate safety concerns 

(it does not), enacting a jail-wide ban to address isolated incidents clearly 

represents an “exaggerated response.” 

In sum, there is no logical fit between the sweeping prohibition on jail-safe 

pens and Defendants’ legitimate interests.  Defendants’ de facto ban on class 

member mail “sufficiently chills, inhibits, or interferes with [class members’] 

ability to speak, protest, and complain openly to [their] attorney[s],” violating class 

members’ First Amendment right to free speech.10  Al-Amin, 511 F.3d at 1334. 

 

 
10 The restriction likely also infringes on class members’ separate right of access to 
the courts.  See Procunier v. Martinez, 416 U.S. 396, 419 (1974) (“Regulations and 
practices that unjustifiably obstruct the availability of professional representation 
or other aspects of the right of access to the courts are invalid.”), overruled in part 
on other grounds by Thornburgh v. Abbott, 490 U.S. 401 (1989); Taylor v. 
Carmack, No. 1:08-CV-3262, 2010 WL 11519431, at *1 (N.D. Ga. July 14, 2010) 
(“Indigent inmates must be provided with paper and pens to draft legal documents, 
with notarial services to authenticate the documents, and with stamps to mail 
them.”) (citing Bounds v. Smith, 430 U.S. 817, 824–25 (1977)).  However, the 
Eleventh Circuit has stated that “protection of an inmate’s freedom to engage in 
protected communications is a constitutional end in itself.”  Al-Amin v. Smith, 511 
F.3d 1317, 1334 (11th Cir. 2008) (quoting Jones v. Brown, 461 F.3d 353, 359-60 
(3d Cir. 2006)). 
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III. Defendants’ Ban on Pens Retaliates Against Class Counsel and Class 
Members for Constitutionally Protected Conduct in Violation of the 
First and Fourteenth Amendments. 

First Amendment rights receive “stringent protection” due to “the fear that, 

if these rights are not jealously safeguarded, persons will be deterred, even if 

imperceptibly, from exercising those rights in the future.”  Cate v. Oldham, 707 

F.2d 1176, 1189 (11th Cir. 1983).  Undersigned counsel and their respective 

organizations have a First Amendment right to communicate with, associate with, 

and advocate for their clients in litigation against Defendants.  In re Primus, 436 

U.S. 412, 423–24 (1978); see also Little v. City of North Miami, 805 F.2d 962, 

967–68 (11th Cir. 1986).  Detained class members also have First Amendment 

rights to communicate with their attorneys by mail and to participate in ongoing 

litigation against Defendants.  Al-Amin v. Smith, 511 F.3d 1317, 1333 (11th Cir. 

2008); Douglas v. Yates, 535 F.3d 1316, 1321 (11th Cir. 2008).  The First 

Amendment prohibits “retaliatory sanctions designed to punish the legitimate 

exercise of [these] First Amendment rights.”  Little, 805 F.2d at 968.  Yet 

Defendants’ ban on pens appears to do just that. 

Unlawful retaliation can take a variety of forms.11  “To state a retaliation 

 
11 See, e.g., Bennett v. Hendrix, 423 F.3d 1247, 1250 (11th Cir. 2005) (holding 
harassment by local officers in retaliation for supporting a referendum against 
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claim, the commonly accepted formulation requires that a plaintiff must establish 

first, that his speech or act was constitutionally protected; second, that the 

defendant’s retaliatory conduct adversely affected the protected speech; and third, 

that there is a causal connection between the retaliatory actions and the adverse 

effect on speech.”  Bennett v. Hendrix, 423 F.3d 1247, 1250 (11th Cir. 2005). 

All three elements are present here.  Compelling circumstantial evidence 

suggests Defendants confiscated all pens from detained class members and 

declared pens contraband in retaliation for the Southern Center’s and the ACLU’s 

ongoing litigation and the class members’ participation in that litigation.12  The 

 
sheriff could support First Amendment claim); Hoever v. Carraway, 815 F. App’x 
465, 469–70 (11th Cir. 2020) (holding threats to prisoner in retaliation for filing 
grievances supported jury finding of First Amendment violation); Bridges v. 
Russell, 757 F.2d 1155, 1156 (11th Cir. 1985) (holding First Amendment claim 
could proceed where prisoner alleged prison transfer in retaliation for filing 
grievances); Hooks v. Kelley, 463 F.2d 1210, 1210–11 (5th Cir. 1972) (holding 
First Amendment claim could proceed where prisoner alleged transfer from 
minimum to medium security prison in retaliation for using courts to challenge 
prison conditions); Andrade v. Hauck, 452 F.2d 1071,  1072 (5th Cir. 1971) 
(holding First Amendment claim could proceed where prisoner alleged deprivation 
of commissary privileges in retaliation for corresponding with judge). 
12 Plaintiffs raised similar retaliation concerns with Defendant Hill’s counsel last 
year after his office unlawfully terminated several attorneys’ visitation privileges 
without cause.  Plaintiffs raised retaliation concerns again at the preliminary 
injunction hearing, where detainee-witness Trey Absher testified about losing his 
worker status after meeting with class counsel (Doc. 125 at 108), and through 
sworn declarations stating that staff use punitive measures including placing 
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improper purpose of Defendants’ actions is manifest in the lack of a factual 

precedent, the timing of the actions, and the flimsy justification provided for the 

ban.  Before this restriction, class members, some of whom had been at the jail for 

over a year, had never experienced a restriction on their access to pens.  (A.H. 

Decl. ¶ 7 (“I have been in the jail for more than 21 months . . . and I have always 

had free access to pens until just after the arrival of SCHR’s mailing in late 

February.”); S.A. Decl. ¶ 7 (almost 18 months).)  Yet shortly after class members 

received clearly marked legal mail from SCHR, Defendants’ staff confiscated all 

pens from the class members and declared pens to be contraband.  (R.K. Decl. ¶¶ 

3–4; M.J. Decl. ¶¶ 3–4; S.A. Decl. ¶¶ 3–4; J.W. 2d. Decl. ¶¶ 4–5.)13  Moreover, 

Defendants’ purported “safety” justification is inconsistent with the minimal threat 

posed by flexible jail-safe pens, suggesting it is merely a pretext for shutting down 

mail communications.  (R.K. Decl. ¶ 5 (“I have never seen a pen used as a weapon 

and I’d be shocked if I did. . . . The jail pens are thin, wobbly, plastic ink tubes . . . 

. so flexible that you have to hold them at the very tip in order to write with 

 
people on nutraloaf diets, cell “raids,” extended lockdown, and disciplinary 
segregation to retaliate against detainees who speak with Plaintiffs’ counsel or 
criticize the jail’s living conditions (Doc. 78-7, Sparkman Decl. at 72–73).   
13 See Williams v. Brown, 347 F. App’x 429, 435 (11th Cir. 2009) (officer’s 
temporal reaction to a grievance and circumstantial evidence was sufficient to state 
a claim). 
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them.”); J.W. 2d. Decl. ¶ 7 (“It is my understanding that this unusual type of pen, 

which I had never seen before I was incarcerated, is a pen designed to be safe in a 

jail setting.”); D.S. Decl. ¶ 5 (“I have been incarcerated at the jail for more than 

two years, and before that moment I had never seen or heard of any safety 

concerns related to these pens.”).) 

By effectively blocking detained class member’s ability to engage in 

communication by mail, Defendants’ ban on pens has adversely affected class 

counsel’s ability to associate with their clients (Cutting Decl. ¶ 9) and eliminated 

detained class members’ ability to send mail to their attorneys (S.A. Decl. ¶ 6; R.K. 

Decl. ¶ 9; J.W. 2d. Decl. ¶ 6; A.H. Decl. ¶ 6; M.J. Decl. ¶ 8; R.G. Decl. ¶ 6; D.S. 

Decl. ¶ 7).  Defendants’ actions therefore violate the First and Fourteenth 

Amendments. 

CONCLUSION 

The Court should issue an order under Rule 23(d)(1) and Local Rule 23.1(C) 

restoring class members’ access to pens and class counsel’s access to their clients. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
RHONDA JONES et al., 

Plaintiffs, 

v. 
 
VICTOR HILL et al., 

Defendants. 

 
 

 
            CIVIL ACTION 
 
            NO. 1:20-CV-2791-JPB-CCB 

 

 
DECLARATION OF JEREMY D. CUTTING 

 
I, Jeremy Cutting, being competent to make this declaration and having 

personal knowledge of the matters stated herein, declare under penalty of perjury 

that the following is true and correct: 

1. I am a legal fellow employed by the Southern Center for Human 

Rights (SCHR) and licensed to practice law in the State of Georgia.  I have held 

my position at SCHR since September 2019. 

2. In my capacity as a legal fellow, I am one of the attorneys 

representing the class in this case. 

3. My work in this case includes communicating with class members to 

collect information about the current jail conditions.  Since Plaintiffs’ counsel 

cannot walk into secure areas of the jail or observe the day-to-day function of the 
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jail, the class members are an important source of information.   

4. Until March, Plaintiffs’ counsel had two options for confidentially 

communicating with people at the jail.   

5. The first is through individual legal visits, which can only be initiated 

by attorneys, not by class members.  As a result of the COVID-19 pandemic, 

Plaintiffs’ counsel have conducted most of these visits virtually.  A virtual legal 

visit lasts a maximum of 30 minutes and costs $11.97.  The Clayton County Jail 

holds around 2,000 people at a given time, and the population is constantly 

changing.  Class counsel do not have enough staff or capacity to routinely visit 

with each individual person in the jail.   

6. The second method for confidential communications with class 

members is legal mail.  Detainees regularly send us legal mail to keep us apprised 

of the conditions at the jail and other facts concerning the merits of the case.  

Receiving written materials through the mail is the most effective and least 

expensive means for class counsel to communicate with a large number of class 

members.   

7. Additionally, it is my understanding that legal mail provides the only 

way for detainees to confidentially initiate communication with a lawyer.  Other 

potential methods of communication—phone and email—are monitored by the jail 
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Detainee Declarations
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DECLARATION OF  (R.K.) 
 

I, , being competent to make this declaration and having 

personal knowledge of the matters stated herein, declare under penalty of perjury 

that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 30-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is .  I am being held in Housing Unit 

6, Dorm 2. 

3. Around two months ago, people in my dorm started receiving similar-

looking pieces of legal mail.  At the time, I did not receive anything. 

4. A week or two after I first saw the legal mail being distributed, an 

officer came into my dorm and announced that we weren’t allowed to have pens 

anymore.  This came as a surprise.  We have always had access to pens for as long 

as I’ve been at the jail.  We use them to write postcards to loved ones, correspond 

with attorneys, and file lawsuits.  A few days after the announcement, a large 

group of 10 to 15 officers entered the dorm and did a “shakedown” of each cell.  

They searched my and my cellmate’s belongings and confiscated the two pens that 

we shared.  Everyone else I know said their pens were confiscated as well.  After 
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the shakedowns, I checked the commissary and pens were no longer listed as an 

item for purchase.  The officers told us that anyone caught with a pen would face 

disciplinary actions. 

5. One officer told me that the pens were being confiscated “per the 

Chief, because they could be used for weapons.”  I have never seen a pen used as a 

weapon and I’d be shocked if I did.  The pens that we had were not regular pens 

you might find in the outside world.  The jail pens are thin, wobbly, plastic ink 

tubes about 4 inches long, with a small writing tip at the end.  The pens are so 

flexible that you have to hold them at the very tip in order to write with them. 

6. The officers told us that we should “ask an officer” if we need to use a 

pen.  That hasn’t worked for me or for anyone else I know.  It has now been about 

six or seven weeks since pens became contraband.  During that time, I have asked 

multiple officers 10 to 15 times for a pen.  They have never let me use one.   

7. The officers’ responses vary, but the result is always the same—I am 

unable to get a pen.  When I ask officers during my out-of-cell time, they have told 

me to ask the officer conducting head count.  When I have then asked officers 

during head count, the officer has usually replied that they don’t have a pen on 

them at the moment and don’t have time to go get one.  Sometimes they say they 

don’t have a pen with them even though I can plainly see a pen clipped onto the 

pocket of their uniform.  Other officers just ignore my requests.  I asked the same 
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SECOND DECLARATION OF  (J.W.) 
  

I,  (J.W.), being competent to make this declaration and 

having personal knowledge of the matters stated herein, declare under penalty of 

perjury that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am 32 years old.  I am incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is .  I am housed in Housing Unit 6, 

Pod 5.  

3. I signed a first declaration on November 25, 2020.  This second 

declaration is intended to supplement my first declaration. 

4. In late February, I observed that other men in my dorm received a 

legal mailing from my lawyers at the Southern Center for Human Rights (SCHR).  

I have corresponded with SCHR throughout the COVID-19 pandemic and served 

as a witness at the hearing on December 8, 2020.  I received a similar-looking 

mailing a week or so later than other men in my dorm. 

5. Just one week after I received the mailing, there was a “shakedown” 

search for pens in my dorm.  Officers yelled at us to throw our pens outside of our 

cells to be collected.  Officers also searched our cells.  I could tell that the 
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shakedown was for pens in particular because officers did not seem concerned 

about collecting any other contraband.  Officers did not give us a reason for this 

new rule regarding pens.  When I asked an officer about the change, he told me 

that he didn’t know why it was happening.  Officers confiscated the two pens that I 

had purchased on the commissary.  I was not given a refund for them.   

6. I have not had any access to a pen since the pens in my dorm were 

confiscated about two and a half months ago.  I have been unable to respond to the 

legal mailing sent to me by my lawyers at SCHR or any other legal mail from my 

criminal attorney.  I have no other way to reach out confidentially to my lawyers at 

SCHR because outgoing phone calls and kiosk messages are monitored.  I have 

asked an officer to borrow a pen for temporary use on approximately seven 

occasions, but I am always refused.  Officers have responded to my requests with: 

“not right now,” “don’t have time,” and “don’t have any pens on me.” 

7. While I have not heard a formal reason for the confiscation from jail 

staff, I heard from another detainee at the jail that pens were banned because they 

could be used as weapons.  This does not seem possible to me.  The pens on offer 

at the jail were very flexible, small plastic tubes.  They were so bendable that they 

were difficult to write with.  It is my understanding that this unusual type of pen, 

which I had never seen before I was incarcerated, is a pen designed to be safe in a 

jail setting.    
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DECLARATION OF  (R.G.) 
  

I,  (R.G.), being competent to make this declaration and having 

personal knowledge of the matters stated herein, declare under penalty of perjury 

that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 29-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is . 

3. Approximately eight weeks ago, I received a confidential legal 

mailing from lawyers at the Southern Center for Human Rights (SCHR), who I 

understand represent me and everyone at the Jail in a lawsuit.  Other men in my 

dorm also received a legal mailing from SCHR.  

4. Shortly after the mailings arrived, approximately one-to-two weeks 

later, officers came into my pod and performed “shakedowns” where they searched 

our cells and confiscated any pens they found.  I personally had three pens that 

were confiscated during the “shakedowns.”  The officers said that we were no 

longer allowed to have pens and that pens were now contraband.  I was never 

given a reason for the pen confiscation.  

5. After the cell searches, I also noticed that pens were no longer offered 
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DECLARATION OF  (A.H.) 
  

I,  (A.H.), being competent to make this declaration and having 

personal knowledge of the matters stated herein, declare under penalty of perjury 

that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 57-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is . I am housed in Housing Unit 5, 

Pod 5.  

3. Approximately two and a half months ago, I and many other men in 

my dorm received a legal mailing from the Southern Center for Human Rights 

(SCHR), a law office with which I have communicated throughout the COVID-19 

pandemic.    

4. About two weeks later, officers arrived in my dorm to announce that 

there were “no more pens” allowed.  These officers performed a “shakedown” 

search of our cells and took all pens that they found.  I had not purchased any pens 

of my own, but I regularly borrowed a pen from my cellmates whenever I needed 

one.  But after the shakedown, no one in the dorm had a pen for me to borrow.  I 

tried to purchase one on the commissary, but pens were no longer available to buy.  
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DECLARATION OF  (D.S.) 
  

I,  (D.S.), being competent to make this declaration and 

having personal knowledge of the matters stated herein, declare under penalty of 

perjury that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 26-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is .  I am currently in Housing Unit 6 

Dorm 1.  At the time of the events described in this statement, I was in Housing 

Unit 2, Dorm 6. 

3. In late February 2021, I noticed that other people in my dorm received 

a legal mailing from the Southern Center for Human Rights (SCHR).  About a 

week after that, I received a similar looking mailing from SCHR.  

4. Soon after I received my mailing from SCHR, an officer confiscated a 

pen from me while I was in my cell writing notes about a book I was reading.  The 

pen that the officer confiscated was one I had bought from the jail commissary.   

5. When I asked the officer why he confiscated my pen, he said it was 

for “safety.”  I was confused by his response, as the pens we had at the jail are 

flexible and collapse when you place any pressure on them.  I do not see how those 
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DECLARATION OF  (M.J.) 
  

I,  (M.J.), being competent to make this declaration and 

having personal knowledge of the matters stated herein, declare under penalty of 

perjury that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 21-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is .  I am currently in Housing Unit 

8, Pod number 6. 

3. Around late February or early March 2021, I received a confidential 

legal mailing from people at the Southern Center for Human Rights (SCHR). Soon 

after I received the mailing, I noticed that other men in my dorm were also 

receiving legal mailings from SCHR.   

4. Not long after the mailings arrived, officers came into my pod and 

searched our cells.  I did not know at that time what, if anything in particular, 

officers were searching for.  Immediately after this search, I noticed that my three 

pens, which I had previously purchased from the jail commissary, were gone.  My 

pens, like all pens offered by the jail commissary, were very flexible and would 

bend under the slightest pressure.  Other men in my dorm told me that their pens 
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were also missing immediately after the search.    

5. After the cell searches, I tried to purchase a new pen through the jail 

commissary.  When I logged onto the kiosk, I discovered that pens were no longer 

offered for sale on the commissary. 

6. About four weeks after the search, officers came into my pod and told 

us that detainees can no longer possess pens. The officers said pens were now 

contraband.  I never heard a reason for this new ban on pens.  

7. After officers told us that detainees can no longer possess pens, I 

asked an officer in the control booth if I could use a pen to fill out a form. The 

officer did not give me a pen.  

8. Because I can’t access a pen or any other writing implement, I have 

no way to write or communicate by mail.  That means I cannot respond to any mail 

sent to me by my legal counsel.   

 

I swear under penalty of perjury that the information given herein is true and 

correct, and I understand that a false answer to any item may result in a charge of 

false swearing. 

 

Sworn by me this 29th day of April, 2021. 
 
 

 /s/                     
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 (M.J.)  
(signed by express permission) 
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DECLARATION OF  (S.A.) 
  

I,  (S.A.), being competent to make this declaration and 

having personal knowledge of the matters stated herein, declare under penalty of 

perjury that the following is true and correct: 

1. I am over 18 years of age.  The statements contained in this 

declaration are based on my personal knowledge and are true and correct.  I am 

aware that they will be used in a court of law. 

2. I am a 55-year-old man incarcerated at the Clayton County Jail in 

Jonesboro, Georgia.  My LE number is . I am housed in Housing Unit 6, 

Pod 2.  

3. Approximately nine weeks ago, in late February, I noticed that some 

men in my dorm received a legal mailing from the Southern Center for Human 

Rights (SCHR).  We did not all receive these mailings at once.  I received this 

mailing a week or two later than most of the other men in my dorm.  

4. Less than a week after I received the legal mailing from SCHR, 

officers entered my pod and declared that pens are “now contraband.” They 

conducted “shakedown” searches of our cells and confiscated everyone’s pens.  I 

had previously purchased two pens from the commissary that were both 

confiscated during the “shakedown.”  After the confiscation, I checked the 

commissary to buy a new pen, but pens were no longer listed for sale.  No other 
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Letter from Ryan Primerano 
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Case 1:20-cv-02791-JPB-CCB   Document 151-3   Filed 05/13/21   Page 1 of 5



 

   
April 7, 2021 

 

BY E-MAIL 

Mr. Jack Hancock, Esq. 

Freeman Mathis & Gary, LLP 

100 Galleria Parkway, Suite 1600 

Atlanta, GA 30339 

jhancock@fmglaw.com 

 

Re:  Restrictions on Detainee Communications with Class Counsel, 

Jones v. Hill, No. 1:20-CV-2791-JPB-CCB 

 

Dear Mr. Hancock: 

 

We write concerning actions by your clients that obstruct our ability as appointed 

class counsel to communicate with the class members in this case.  We respectfully 

ask that you promptly investigate and remedy the issues described below. 

 

In February 2021, we sent letters to each of the approximately 2,000 class members 

in the Clayton County Jail.  A month later, in March, class members reported that 

they could no longer communicate with class counsel by mail.  According to 

numerous witnesses, jail staff entered their respective dorms, announced that 

detainees were no longer allowed to possess pens, and confiscated all pens in 

detainees’ possession through searches and cell “shake downs.”  Pens were 

reportedly removed from the list of items available from the commissary as well.  

Without access to pens, class members cannot communicate by mail with class 

counsel. 

 

The Sheriff’s Office’s confiscation of the class members’ pens is unlawful because it 

infringes class members’ and class counsel’s First Amendment right to communicate 

confidentially regarding litigation.1  In addition, the circumstances of the pen 

confiscation support an inference that your clients are attempting to unlawfully 

retaliate against the class members and class counsel for their constitutionally 

protected participation in a lawsuit against the Sheriff’s Office.2  As you know, we 

 
1 See NAACP v. Button, 371 U.S. 415, 428-29 (1963); In re Primus, 436 U.S. 412, 432 (1978). 

2 See Bennett v. Hendrix, 423 F.3d 1247, 1250 (11th Cir. 2005); see e.g., Hoever v. Carraway, 815 F. 

App’x 465, 469-70 (11th Cir. 2020) (holding threats to prisoner in retaliation for filing grievances 

supported jury finding of First Amendment violation); Bridges v. Russell, 757 F.2d 1155, 1156 (11th 

Cir. 1985) (holding First Amendment claim could proceed where prisoner alleged prison transfer in 

retaliation for filing grievances); Hooks v. Kelley, 463 F.2d 1210, 1210-11 (5th Cir. 1972) (holding First 

Amendment claim could proceed where prisoner alleged transfer from minimum to medium security 

prison in retaliation for using courts to challenge prison conditions); Andrade v. Hauck, 452 F.2d 1071, 

60 Walton Street NW 

Atlanta, GA 30303 

Ph: 404.688.1202 

F: 404.688.9440 
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raised similar retaliation concerns with Defendant Hill’s counsel last year after his 

office unlawfully terminated several attorneys’ visitation privileges without cause.3  

We raised retaliation concerns again at the preliminary injunction hearing, where 

detainee-witness Trey Absher testified about losing his worker status after meeting 

with class counsel.4   

 

We ask that the Sheriff’s Office immediately restore detained class members’ access 

to pens and educate Clayton County Jail staff regarding their obligation not to 

retaliate against lawyers or their clients for constitutionally protected conduct.  

Please respond in writing by close of business on Monday, April 12, 2021, describing 

the steps your clients will take to address this matter. 

 

Sincerely, 

 

 

Ryan Primerano 

Staff Attorney 

 

cc:  Mr. Charles Reed, County Attorney (charles.reed@claytoncountyga.gov) 

Mr. Alan Parker (alan.parker@claytoncountyga.gov) 

 
1072 (5th Cir. 1971) (holding First Amendment claim could proceed where prisoner alleged deprivation 

of commissary privileges in retaliation for corresponding with judge). 

3 Ltr. from Sarah Geraghty et al. to E. Charles Reed, Aug. 13, 2020. 

4 Doc. 125 at 108. 
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April 27, 2021 

BY E-MAIL 

Mr. Jack Hancock, Esq. 

Freeman Mathis & Gary, LLP 

100 Galleria Parkway, Suite 1600 

Atlanta, GA 30339 

jhancock@fmglaw.com 

Re: Restrictions on Detainee Communications with Class Counsel, 

Jones v. Hill, No. 1:20-CV-2791-JPB-CCB 

Dear Mr. Hancock: 

We write once again regarding the confiscation of pens from detainees in the 

Clayton County Jail.  Our letter dated April 7, 2021, advised you that jail staff 

members confiscated pens from all jail detainees last month and removed pens from 

the jail commissary, preventing detainees from purchasing them.  The jail took 

these actions shortly after we sent letters to the detainees, who are class members 

entitled to privileged communications with us.  The letter asked that you respond 

by April 12.  To date, we have received no response from you. 

Class members continue to report that they are unable to access pens, substantially 

burdening our ability to communicate with them.  The jail’s course of action is 

unprecedented in our experience.  If we do not receive assurances by May 3, 2021, 

that detainees will have access to pens going forward, we will have no choice but to 

seek relief from the Court. 

Sincerely, 

Ryan Primerano 

Staff Attorney 

60 Walton Street NW 

Atlanta, GA 30303 

Ph: 404.688.1202 

F: 404.688.9440 
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Cody Cutting

From: Jack Hancock <jhancock@fmglaw.com>
Sent: Tuesday, April 27, 2021 11:32 AM
To: Ryan Primerano
Cc: Joe Loveland; Cody Cutting; Andres Lopez-Delgado; A. Ali Sabzevari; Alan Parker; Charles Reed
Subject: RE: Jones v. Hill

Ryan 

Thank you for your letter. I was awaiting additional information from my client; however, I will advise you what I know. I 
am advised that inmates are no longer able to purchase pens and keep them in their possession as a result of the use of 
the pens as weapons. I am further advised that any inmate is able to obtain a pen from jail personnel, but cannot retain 
the pen longer than is necessary. As you are also aware from our visit to the jail, inmates have regular access to the 
kiosks which allow them to email and text. Further they are available for visits by counsel as provided by jail policy. 

If you will provide me with the names and circumstances under which your clients contend that they have been denied 
the use of pens other than the blanket change that prohibits them from maintaining them long term, I will inquire and 
get back to you. 

Best regards. 

Jack 

Jack Hancock 
Freeman Mathis & Gary, LLP 
661 Forest Parkway | Suite E | Forest Park, GA 30297-2256 
D: 770.818.1281 | C: 404.717.0519 
jhancock@fmglaw.com | www fmglaw.com  

CA | CT | FL | GA | KY | MA | NJ | NY | PA | RI 
Please read this important notice and confidentiality statement 

From: Ryan Primerano <rprimerano@schr.org>  
Sent: Tuesday, April 27, 2021 10:54 AM 
To: Jack Hancock <jhancock@fmglaw.com> 
Cc: Joe Loveland <ljloveland@gmail.com>; Cody Cutting <ccutting@schr.org>; Andres Lopez‐Delgado 
<ADelgado@acluga.org> 
Subject: [EXTERNAL] Jones v. Hill 

Dear Mr. Hancock: 

Please see the attached letter. 

Sincerely, 

Ryan Primerano 
Southern Center for Human Rights 
60 Walton Street, NW 

Case 1:20-cv-02791-JPB-CCB   Document 151-4   Filed 05/13/21   Page 2 of 3



2

Atlanta, GA 30303 
(404) 688‐1202
rprimerano@schr.org
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Clayton County Jail 

SOP 4.12: Razors for Inmates
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SOP NO: 4.12 RAZORS FOR INMATES 

 
b. Causing damage to or altering a razor from its original factory design. 

 

Inmates who have had their razor privileges revoked shall not be allowed to have access to a 

razor the night before mandatory court appearances. When it has been determined by the  

Medical Staff that there is a need for the inmate to shave due to health reasons, at which time a 

razor will be issued and used under the direct supervision of an officer assigned to the Security 

Section. The razor shall be retrieved immediately after use. Only the Sheriff, Chief Deputy, Jail 

Administrator, or his/her designee shall have the authority to restore an inmate’s razor privileges 
once it has been removed. 

 

c. Loss of Razor. 

 

Failure to return the razor for any reason. 

 

4. Documentation: 
 

Officers who revoke an inmate’s razor privilege shall complete a Jail Miscellaneous Incident 

Report, making the necessary notation on the inmate’s Waiver Form, and entering the disposition 
“R” which indicates “NO RAZOR” as the Lockdown status on the inmate’s local CJIS file. 

 

5. Inspection and Accountability: 
 

All razors shall be inspected upon initial issue and immediately upon return. The time razors are 

issued out and returned shall be logged on the Housing Unit log. 

D-000000106
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EXHIBIT F
Clayton County Jail 

SOP 5.01: Mail
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SOP NO: 5.01 MAIL 
 

 

 

 

1. Acceptable Postcard Forms: 

 

a. Postcard minimum size requirements are 3.5 inches by 4.25 inches. 

b. Postcard maximum allowable size is 4.25 inches by 6 inches. 

c. Must be written in blue or black ink only. 

d. Postcards must be white in color and be either metered or contain a 

preprinted stamp. 

 

2. Unacceptable Postcard Forms: 

 

a. Defaced or altered postcards. 

b. Plastic or wrappings on postcards. 

c. Postcards marked with pain, crayons, or markers. 

d. Postcards with labels or stickers. 

e. Postcards with watermarks or stains. 

f. Postcards with any biohazards, including perfumes or lipstick. 

g. Postcards depicting nudity, weapons, or gang references. 

h. Postcards containing an affixed stamp. 

 

B. Monies being mailed to an inmate must be in an envelope and will be addressed in the 

following manner: 

 

 Clayton County Sheriff’s Office Attn: 
Accounting 

9157 Tara Blvd. 

Jonesboro, Ga. 30236 

 

Monies must be made out to the Clayton County Sheriff’s Office with the inmates name 
and LE number printed on the line designated as “For” on the document. No additional 
correspondence will be accepted with incoming monies. All envelopes marked as 

incoming monies will be opened and inspected. If additional contents are located in the 

envelope, the entire package will be returned to sender. All accepted monies will be 

turned over to the accounting staff and deposited to the inmate’s account. 
 

1. Acceptable United State currency includes: 

 

a. Any casher check (also known as an official check) 

b. Money Order. 

 

C. Up to four photographs may be mailed to the jail after the inmate has been incarcerated 

for 30 or more days. The envelope must be clearly marked as “PHOTOGRAPHS.” The 
photographs must not exceed four inches by six inches in size, must be unaltered, and 

may not contain any adhesives such as stickers or labels. The inmate’s name and booking 
number must be written on the back of each photograph. Nothing else is to be written on 
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SOP NO: 5.01 MAIL 
 

 

the photographs. All accepted photographs must be developed prints, not Polaroid 

pictures are authorized. No additional correspondence will be accepted with incoming 

photographs. All envelopes marked as “PHOTOGRAPHS” will be opened and inspected. 
If additional contents are located in the envelope, the entire package will be returned to 

sender. 

 

1. Photographs containing the following shall be deemed inappropriate and 

shall be returned to the sender: 

 

a. If the picture depicts sexual activity or visibly exposes the breast, 

pubic area or buttocks. 

b. Pictures promoting or showing illegal activity. 

c. Pictures containing gang signs or codes. 

 

D. Packages will not be accepted unless specifically authorized by the jail commander. All 

unauthorized packages will be returned to the sender. 

 

E. Inmates may receive newspaper, magazines, and new soft cover books shipped directly 

from a publisher or book company. However, the ordering, purchasing, and payment for 

these shall be the sole responsibility of the inmate’s family or friends. All reading 
materials shall be subject to inspection for contraband. Any newspaper or magazine 

received may only be kept by person whose name it is received in. Anyone else 

possessing it makes it contraband. 

 

1. Reading material containing the following shall be deemed inappropriate 

and shall be returned to the sender: 

 

a. Content contains pictures that depict sexual activity or visibly exposes the 

breast, pubic area or buttocks. 

b. It contains information of escape plots, riots or other disorder or plans to 

violate laws or rules. 

c. It contains threats, extortion or obscenity. 

d. It contains gang signs or codes. 

e. It contains information that advocates or describes the killing of law 

enforcement personnel. 

f. It contains plans for the production of any explosive, incendiary or 

pyrotechnic device. 

g. It contains writings that would inflame or contribute to tension between 

ethnic groups and threaten the safety, security or order of the facility. 

 

2. Outgoing Mail 

 

A. All outgoing non-privileged mail shall be in approved postcard form 

 

B. All outgoing legal mail will be clearly marked as such on the outside of the envelope. 

D-000000114
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SOP NO: 5.01 MAIL 
 

 

 

 

 

1. Outgoing legal mail will be verified to be such prior to leaving this 

facility. 

 

2. Outgoing legal mail will only be opened in the presence of the inmate 

when clear and convincing evidence of a security breach establishes 

good cause. 

 

C. There are no limitations on the amount of legal mail that can be sent or received by an 

inmate in this facility. However mail maintained in inmate’s possession must fit in his or 
her bin will all other property otherwise it must be stored in personal property. 

 

3. Restrictions on Non-Privileged Mail Quantity 

 

Inmates are only allowed to have (4) four books and or magazines including religious books, 

(20) twenty postcards and (1) one newspaper in their possession at any time. Any additional 

items are considered a fire hazard/contraband and shall be confiscated and destroyed. There are 

no restrictions on the number of postcards inmates can mail out providing they have sufficient 

materials to do so. 

 

4. Restrictions on the Addressee 

 

The Jail Administrator or their designee in special circumstances may impose additional 

restrictions for situations such as intimidation of witness, harassment of any individual or family, 

court ordered restrictions or correspondence with a minor whose parents or legal guardian may 

object. Staff shall not permit correspondence between inmates incarcerated in this facility. 

 

5. Inspections for Contraband 

 

All incoming or outgoing mail is subject to being opened and inspected for contraband, cash, 

checks, or pornography. Staff shall not read incoming or outgoing mail unless circumstances 

present a legitimate security interest. Mail originating from, or intended for an attorney, court, or 

any elected official may only be opened in the inmate’s presence and then only inspected for 

contraband, cash, checks, or pornography. This inspection shall be completed by Security Staff 

and is for the strict purpose of insuring contraband is not being sent from, or received into this 

communication. Legal mail must be marked and readily identifiable as legal mail before staff 

shall treat it as such. Pre-stamped envelopes provided to an inmate through the mail in legal 

correspondence shall not be considered contraband. 

 

6. Processing 

 

Incoming or outgoing mail shall be processed for regular distribution daily Monday through 

Friday. Jail personnel will not retain an inmate’s incoming or outgoing mail for more than 24 
hours or packages for more than 48 hours, excluding weekends and holidays. 
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SOP NO: 5.01 MAIL 
 

 

 

 

 

 

A. All incoming mail will be inspected for contraband, but will not be censored. Legal mail 

will be opened in the presence of the inmate. 

B. Incoming mail addressed to an inmate that is not longer at this facility will be returned to 

sender. 

 

C. Personnel will distribute mail only to the inmate who is to receive the postcard, letter, or 

package. Mail will not be handled or distributed by another inmate. 

 

D. Personnel shall collect outgoing inmate mail daily. All mail must have a return address 

and correct postage before being delivered to the USPO. 
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