
“Bullet Points” on Key Draft Rules 
(In order they appear in the draft rules) 

 

Record Keeping, Inspections, Variances, Enforcement  
 

 DENR staff (or appropriately certified contractors) must do all inspections of gas operations, 
and verify required testing of pressures, etc. The draft Rules call for notice to be given to the 
operator for document reviews and inspections, but unannounced reviews and inspections 
are critical to protect the public and its resources, as well as workers. The oil and gas 
industry has a very poor record of self-monitoring and reporting.  The budget for regulatory 
staff must increase—it’s the only way to assure the health and safety of residents and 
workers, protection of environment. 
 

 Rules should clearly require that all records be kept by the State in paper and electronic 
form for a minimum of 50 years, instead of 5 year record retention required of the 
permittee.  We have no data to estimate when the effects of fracking, including movement 
of contaminants to groundwater supplies, could become apparent.   

 In the draft rule, variances could be granted to applicants on a wide range of regulatory 
requirements, on the basis that they have made a good faith effort to comply or are unable 
to comply with the requirements. This is unacceptable. Variances should be quite rare and 
based on substantial demonstration that the same level of protection of public and 
resources will be achieved.  
 

 When a violation of any rule requirement occurs, the draft rule states that DENR SHALL 
issue a notice of violation (which is good), but the fact that the notice provides for 
corrective action with a timeline to comply, and that extensions of that timeline can be 
allowed, substantially weakens enforcement action, especially when no minimum penalties 
are specified, even for serious violations. 

 

 The draft rules say that the Dept. MAY suspend or revoke a permit if a) an operator is out of 
compliance, b) has falsified information, c) a permit was erroneously issued, but there’s no 
requirement to do so, and no minimum level of non-compliance to trigger a suspension or 
revocation is given. 

 

Setback Distances, Variances, including well spacing   
Full Draft Oil & Gas Rules see pages 56 (well spacing), 95 (well spacing), 97-98 (variances) 

 

 Draft rules say that a “perforated” well bore to be used for fracking must be at least 500 feet 
from the boundary of drilling unit. Given that fractures have been documented to extend as 
much as ½ mile from the perforated well bore, a minimum distance of 1,000 feet  
from drilling unit boundaries must be required. 
 

http://frackfreenc.org/wp-content/uploads/Draft-Oil-Gas-Rules_8May2014_Clean.pdf
http://frackfreenc.org/wp-content/uploads/MEC_draft_rules_final.pdf


Draft Rules provide following setbacks from well head, edge of waste pit, production 
equipment, tanks:  
 
(1) occupied dwellings and high occupancy buildings:    650 feet;  
(2) edge of public road, highway, utility or right-of-way:   100 feet; 
(3) a perennial stream, river, watercourse, pond, lake, or other natural and artificial bodies of 
water including wetlands and trout stream:     200 feet; 
(4) intermittent stream:     100 feet; and 
(5) public or private water well intended for human consumption or household use:    650 feet.  
(b)  The permittee shall ensure a minimum setback of 100 feet from each oil or gas wellhead, 
tank, tank battery, or pit to the edge of the mapped 100-year floodplain and floodway. 
 

 Although we were promised the "best protections in the country" the setbacks in these draft 
rules are smaller than those recommended by several other states. The recently published 
Marcellus Shale Safe Drilling Initiative Study, Part II, July 2014 recommends significantly larger 
larger setbacks than our MEC proposes for most setbacks, including surface waters, occupied 
buildings, private and public wells. 
 

Health studies indicate the potential for exposure to toxic air emissions causing respiratory 
and neurological disorders and even DNA damage as far as 1,500 meters from drilling 
operations (ie, over 4,500 feet). The 650 foot setback to occupied buildings  
required by the draft setback rule falls far short of protecting human health and must be a 
minimum of 1,500 feet, the distance at which toxic volatile organic compounds were found at 
dangerous levels in a 2012 published Univ. Colorado School of Public Health study. Variances to 
the setback from occupied buildings to 1,000 feet should be allowed only when the building is 
owner-occupied and no children under 18 are resident. Several well accidents (fires, explosions) 
that have occurred recently in relatively unpopulated areas would have been far more deadly 
and damaging for occupants and emergency responders if occupied buildings had been located 
at or near the proposed setback distance of 650 feet.   
 

The potential for uncontrolled fracturing following high pressure injection of frack fluids could 
extend fractures beyond the “target” shale or other formation and interconnect with already 
existing dykes and fractures. To protect drinking water supplies, the rules must call for a 
minimum setback distance from private wells of at least 1,000 feet, and a setback from public 
wells of at least 1,500 feet. 
 

Pre-and post-testing of water supply wells is necessary but not sufficient to protect the 
public’s groundwater. Groundwater monitoring wells must be installed at no greater than 50% 
of the setback distance from gas wellhead to water wells (500 feet)  
 

The setback of gas wells from surface waters must be increased from 200 to at least 1,000 feet 
on level ground (less than 5% slope), greater on sloped surfaces to prevent runoff from well 
pads, on which toxic materials are stored and handled, from reaching public waters. Wellheads 
must be at least 500 feet from intermittent streams. 



 

All gas wells, waste and chemical storage, and wastewater pits must have a setback a 
minimum of 1,500 feet from known landslide sites. 
 

Any gas well and any perforated bore to be used for hydraulic fracturing must be a minimum 
vertical distance of 2,000 feet between the target gas-bearing formation and the lowest level of 
groundwater sources useable for private or water supply.  
 
 

Chemical Disclosure and Trade Secrets 
Full Draft Oil & Gas Rules (See pages 132-136 and 31-34) 
 

Require notification of chemicals to Agency and posting on separate publicly available, NC 
specific database, NOT FracFocus, which has been documented as a flawed system, often 
providing only temporary, incomplete and unverifiable reporting of chemical constituents in 
use at a given location. The Marcellus Shale Safe Drilling Initiative recommends that Trade 
Secret chemical constituents be made available to the public in a list that does not link the 
constituent to a specific product or formulation. 
 

The 30 day pre-notification of chemicals and products to be used for well stimulation by 
permitted well operators is an important requirement.  However, as these are only reported to 
the Department and not to a public database until the required 15 day post-stimulation 
reporting, all anticipated Trade Secret formulations to be used should be provided to county 
Environmental Health personnel and certified testing labs to provide for additional pre-testing 
parameters of water wells within a 5,000 foot radius of a gas well where they are to be used. 
 

Following the passage of Senate Bill 786, the draft rules now call for Trade Secret chemical 
information to be released immediately by the Department to a treating health provider or Fire 
Chief. Such information should also be made available to law enforcement officials responding 
to and investigating any accident at a well pad.  The requirement to notify the owner of the 
confidential information (well operator, contractor or vendor) to allow them to require a 
statement of need and non-disclosure agreement from each health provider, Fire Chief or 
government official receiving this information is overbroad and could subject the recipients of 
this information to citation for a Class I misdemeanor or a lawsuit for unlimited damages 
claimed by the well operator, contractor or vendor.   
 

The categorization of chemicals and formulations that are deliberately released to the 
subsurface environment as qualified for Trade Secret protection, in contrast to manufacturing 
processes in a closed structure, is unjustifiable. Public interest groups and public within 1 mile 
of site of gas extraction operations, as well as along transportation routes, must have standing 
and sufficient notification to challenge Trade Secrets, in addition to surface owners at or near 
the gas well. 
 

http://frackfreenc.org/wp-content/uploads/MEC_draft_rules_final.pdf


The “Confidentiality Agreement” specified in the draft rules must not be required by 
permittees of health providers or emergency responders, and if required, they must specifically 
allow full disclosure to any injured or impacted party, with no criminal penalties  
for disclosure. 

 
 
Baseline Water Testing    
(Draft Rules pages 137-144) 
 
The rules must clearly state that the permitted operator must be financially responsible for all 
required water supply testing, including investigations requested by landowners and well 
owners.  While it is appropriate that the well owner be able to select from a list of certified 
Wastewater/Groundwater testing laboratories, the burden for contacting that laboratory 
should NOT rest with the well owner, who may fail to make that contact either due to lack of 
understanding or difficulty meeting a schedule and may be mistaken for refusal to test a well.  
 
Given that horizontal drilling can extend up to 2 miles from the vertical well, passing beneath 
water wells along its path, baseline and subsequent testing is only required for water wells 
within ½ (2,640 feet), but is fully justified to be required for all water wells within 1 mile of the 
gas well head and anywhere along the horizontal leg of a gas well used for hydraulic fracturing. 
This is especially necessary for horizontal drilling in NC shale formations, which are much closer 
(vertical distance) to the water table than in other states’ formation.  
 
If the first set of subsequent tests after production has begun show no elevated levels among 
the full set of parameters to be tested, the current draft rule requires only that tests for a small 
subset of those parameters, (pH, specific conductance, TDS, chloride, sodium, divalent cations, 
and dissolved methane, propane, and ethane) be carried out for subsequent tests.  The full set 
of parameters must be tested again at 2 years and annually thereafter to assure slower moving 
contaminants have not arrived  at water supply wells.  
 
Draft rules require five tests of surrounding water supply wells after gas well production is 
completed; 6 months, 12 months, 18 months, and 24 months after production has begun and 
30 days after completion of production. This is an inadequate time period to detect slower 
contaminant movement. It’s also unclear what the timing would be if there is more than one 
gas well on a well pad. Subsequent well testing should continue annually for all water supply 
wells within radius of one mile from gas extraction site every two years for at least 10 years.  
 
Permits must require at least four groundwater monitoring wells between gas extraction 
operations and closest water supply wells. “Tracer technology” is NO substitute for 
groundwater monitoring closer to operations than the closest water supply wells, would only 
show contamination after reaching the water supply well, and gives false sense of security.  
 



An earlier version of the rules included “presumptive liability” of gas operator for any well 
contamination within a 5,000 foot radius of a gas well. In the current rule, there is no specific 
reference to presumptive liability. Currently, rule says that the permittee must replace a water 
supply if an investigation indicates that “the water supply is contaminated due to activities of 
the permittee”—which places the burden of proof on the well owner, with no clear threshold 
for determining the permittee’s responsibility.  The rules do not specify the length of time or 
conditions under which the gas operator is required to supply water if its operations have 
contaminated the well.   
 
Water well investigations requested must include the full set of parameters required for 
baseline testing. If a well owner requests an investigation of water supply well, the rules must 
require that the gas operator contract for sampling and analysis with certified water testing 
company approved by the well owner, and report to BOTH the Department and well owner 
within 15 days. Currently, reporting is required within 30 days.  
 

Water Acquisition and Management  
 

 The Water Use Management Plan only requires of permit applicant to report source(s) of 
water, dates, expected average and maximum withdrawal, alternative sources considered 
for fracking and a monitoring plan to report daily water usage. For surface water, that 
cumulative usage would be compared to 20% of low stream flows (“7Q10”) for that water 
body, and withdrawals under the permit would be prohibited when the flow reaches that 
7Q10 level. 

 

 Groundwater source withdrawals only require a pump test and determination of “area of 
influence” or drawdown, of the well. Withdrawals could continue until the closest drought 
monitor indicates water levels are below the 5th percentile of historic water levels for the 
area. There’s not enough known about the groundwater hydrology of this area to 
determine how withdrawals from groundwater will affect the overall groundwater supply of 
the area. 

 

 There is no requirement in the rules of an overall record of total water being withdrawn 
from groundwater (including quarry sources, often fed by groundwater) and from surface 
water.  The withdrawals across the whole local area in which fracking is taking place need to 
be reviewed together and a plan developed to coordinate water withdrawals across the 
whole area where hydraulic fracturing is taking place. 

 
 
Exploration and Production ( “E &P”) Waste Management   
 
 No waste should be allowed to be shipped in from other states for any treatment, storage or 

disposal in wastewater treatment plants, landfills, pits, injection wells or any other facility. 
 



 Groundwater monitoring wells, with frequent sampling and analysis, must be required around 
all waste storage, treatment and transfer facilities.  Private well testing at a distance from the 
facility is far from adequate to protect groundwater. 

 

 Spills of wastes of less than one barrel do not have to be reported under the draft rules.  This 
could allow a gas operator an unlimited number of spills/day of less than a barrel with no 
record. No differentiation made between a barrel of highly toxic chemicals and a barrel of 
water.  The definition of a "barrel" is also not specified. 

 

 Open pits for waste storage, allowed under the draft rules, release toxic air pollutants, are 
prone to flooding, can leak to surface or groundwater, and present a hazard to wildlife.  Most of 
the industry, and many states, now require containment of waste in tanks only.  NC must also 
require tank only containment, rather than only as a “backup” requirement if waste pits fail. 

 

 When waste is transferred to a disposal facility, there needs to be documentation of all the 
waste loaded into the transport and confirmation that the same amount and type of waste was 
received by the disposal facility. Department must audit all shipping files at the Permittee’s 
office every six months to catch discrepancies. 

 

 Chemical storage and waste pits must be prohibited on steep slopes with potential for 
landslides.  

 

 The Waste Management Plan required of the permit applicant must explicitly list and describe 
all waste streams in the Permit application. The Plan must describe all waste and shipping 
containers (roll of boxes, pressure vessels, tanker trucks), describe all processes for transfers, 
inspections, decontamination and replacement of containers, and name the final disposal 
facility for these exploration and production wastes and obtain waste authorization for disposal. 

 

 The rules must require that all storage and shipping containers and trucks must be clearly 
labeled as to hazard and contents when transported off-site for recycling or disposal. The 
permittee shall maintain copies of all shipping records for 25 years. 

 

 Chemical composition of the “E & P” wastes to be recycled and/or disposed of must be fully 
characterized, with parameters expanded to include new toxicants, carcinogens or endocrine 
disruptor chemicals known to cause health damage at very low concentrations (less than 1 
ppm). 100% testing of all flowback and produced waters or other exploration and production 
wastes to be shipped off site for recycling and disposal must be required. 

 
 
 
 
 
 
 
 
 



Financial Assurance and Bonding  15A NCAC 05H .1401-.1407  Pages 78-86 
 
 1. The types of financial instruments allowed for bonding are too wide ranging and, given the 
temporary and rapidly changing nature of ownership and operations in this industry, must require clear 
assurance for the Dept, for landowners, for local governments and the public.  Letters of standby credit 
or assignments of savings account do not assure the state that sufficient resources will be available in 
case of accidents or damage to any party.  Such instruments, along with low bonding requirements and 
major long-term liabilities not requiring bonding under the draft rules, are an invitation to 
undercapitalized speculative operators, such as “wildcatters,” most likely to cause harm to landowners, 
the public, its resources and infrastructure.  At least 50% of the total bond amounts must be required as 
a cash deposit and any remainder as a Surety Bond, so that there is a third party from which collections 
can be made. 
 
 2.  Inadequate level of bonding requirements even for the basic function of ensuring adequate, safe 
well plugging. The current statutory requirement of $5,000 plus $1.00/linear foot for well plugging is far 
less than many state programs or industry estimates ($80,000 or more) for routine closure, assuming no 
well failure has occurred.  
  
3. There is no long term bonding requirement for dealing with “legacy” contamination issues.  
While baseline and subsequent water well testing are only required 30 days after the end of production, 
even movement of more mobile contaminants such as methane and volatile organics may continue past 
that time and water soluble chemical additives or natural contaminants may continue to move through 
existing or induced fractures toward the water supply layer for many years. The diversion of some 
severance taxes into a general remediation fund administered by DENR, as proposed to deal with such 
cases, will result in orphaned sites, taxpayer liabilities and inadequate resources for cleanup costs.  
There is no requirement for bonding/insurance to deal with any accidents or injury to workers or 
neighbors to the site or the public, and all parties would be required to undertake litigation for recovery. 
 
4. Leaving the land reclamation bonding amount to the discretion of the DENR Director is unlikely 
to assure adequate resources and is an extremely poor precedent for other regulatory programs. Until 
the Reclamation Cost Table and Oil and Gas Design Manual are completed and explicitly included with 
the draft rules, rules referring to them are incomplete and should not be subject to public review. No 
permit applications should be accepted for review by the Dept. under these conditions.  
 
 5.  Environmental damage bond of $1,000,000, which refers to the amount specified in an 
amendment to Senate Bill 786, is far from adequate to deal with any major release of contaminants to 
air, surface or groundwater, but should be increased by at least a factor of 5 for sites that are not 
“environmentally sensitive.”  Rather than increasing bonding amount for sensitive sites, exploration and 
production should simply not be allowed on or near such sites. 
 

 


