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LECTURE NOTES NO. 3 

 
II.  JURISDICTION 
 
In which jurisdiction will the proceedings be held? Such a simple question; 
such a complicated answer.  
 
Consider that the precipitating event to the dispute may have occurred in one 
place, the parties reside in another, the thing subject of a dispute is somewhere 
else, and the people who will be witnesses yet somewhere else again.  
 
 
Club Resorts Ltd. v. Van Breda 
2012 SCC 17 (S.C.C.) 
 
This is the leading case. Where there is a foreign element, an Ontario court will 
have jurisdiction over a dispute when there is a real and substantial 
connection between the dispute and Ontario. In the Van Breda litigation, the 
‘real and substantial connection’ principle was refined in the context of a tort 
action. Rather than a direct test, there are now two stages of basic inquiry: 
 

First, the plaintiff must establish that a ‘presumptive connecting 
factor’ connects the litigation to the jurisdiction. Such factors include 
whether the defendant is domiciled or resident in the province; the 
defendant carries on business in the province; if a tort case, whether the 
tort was committed in the province; and, if a contract case, the contract 
connected with the dispute was made in the province. The fact that the 
plaintiff is resident in the jurisdiction is not itself sufficient. 
 
Second, if a ‘presumptive connecting factor’ is established, the onus 
shifts to the defendant who may rebut by establishing presumed 
jurisdiction by showing that the connection is insufficient to 
establish a real and substantial connection. Here the real question will 
usually become whether another jurisdiction will be more convenient for 
the litigation. 

 
This is a new framework for jurisdiction (sometimes called “territorial 
competence”) and the courts are adding detail to that framework as cases are 
decided. 
 
LeBel J.: 
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[14]                        These appeals raise broad issues about the 
fundamental principles of the conflict of laws, as this branch of the law 
has traditionally been known in the common law, or “private 
international law” as it is often called now (A. Briggs, The Conflict of 
Laws (2nd ed. 2008), at pp. 2-3; Manitoba Law Reform 
Commission, Private International Law, Report #119 (2009), at p. 2; J.-
G. Castel, “The Uncertainty Factor in Canadian Private International 
Law” (2007), 52 McGill L.J. 555). 
 
[15]                        Although both appeals raise issues concerning both 
the determination of whether a court has jurisdiction (the test of 
jurisdiction simpliciter) and the principles governing a court’s decision to 
decline to exercise its jurisdiction (the doctrine of forum non 
conveniens), those issues may have an impact on the development of 
other areas of private international law. Private international law is in 
essence domestic law, and it is designed to resolve conflicts between 
different jurisdictions, the legal systems or rules of different jurisdictions 
and decisions of courts of different jurisdictions. It consists of legal 
principles that apply in situations in which more than one court might 
claim jurisdiction, to which the law of more than one jurisdiction might 
apply or in which a court must determine whether it will recognize and 
enforce a foreign judgment or, in Canada, a judgment from another 
province (S. G. A. Pitel and N. S. Rafferty, Conflict of Laws (2010), at p. 
1). 
 
[16]                        Three categories of issues — jurisdiction, forum 
non conveniens and the recognition of foreign judgments — are 
intertwined in this branch of the law. Thus, the framework 
established for the purpose of determining whether a court has 
jurisdiction may have an impact on the choice of law and on the 
recognition of judgments, and vice versa.  Judicial decisions on 
choice of law and the recognition of judgments have played a 
central role in the evolution of the rules related to jurisdiction. 
None of the divisions of private international law can be safely 
analysed and applied in isolation from the others. This said, the 
central focus of these appeals is on jurisdiction and the 
appropriate forum. 

… 
 
 
[69]                        When a court considers issues related to jurisdiction, 
its analysis must deal first with those concerning the assumption of 
jurisdiction itself. That analysis must be grounded in a proper 
understanding of the real and substantial connection test, which has 
evolved into an important constitutional test or principle that imposes 
limits on the reach of a province’s laws and courts. As I mentioned 
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above, this constitutional test reflects the limited territorial scope of 
provincial authority under the Constitution Act, 1867. At the same time, 
the Constitution acknowledges that international or interprovincial 
situations may have effects within a province. Provinces may address 
such effects in order to resolve issues related to conflicts with their own 
internal legal systems without overstepping the limits of their 
constitutional authority (see Castillo). 
 
[70]                        The real and substantial connection test does 
not mean that problems of assumption of jurisdiction or other 
matters, such as the choice of the proper law applicable to a 
situation or the recognition of extraprovincial judgments, must be 
dealt with on a case-by-case basis by discretionary decisions of 
courts, which would determine, on the facts of each case, whether 
a sufficient connection with the forum has been established. 
Judicial discretion has an honourable history, and the proper 
operation of our legal system often depends on its being exercised 
wisely. Nevertheless, to rely completely on it to flesh out the real 
and substantial connection test in such a way that the test itself 
becomes a conflicts rule would be incompatible with certain key 
objectives of a private international law system. 
 
[71]                        The development of an appropriate framework 
for the assumption of jurisdiction requires a clear understanding 
of the general objectives of private international law. But the 
existence of these objectives does not mean that the framework 
for achieving them must be uniform across Canada. Because the 
provinces have been assigned constitutional jurisdiction over 
such matters, they are free to develop different solutions and 
approaches, provided that they abide by the territorial limits of the 
authority of their legislatures and their courts. 
 
[72]                        What would be an appropriate framework? How 
should it be developed in the case of the assumption and exercise of 
jurisdiction by a court? A particular challenge in this respect lies in the 
fact that court decisions dealing with the assumption and the exercise 
of jurisdiction are usually interlocutory decisions made at the preliminary 
stages of litigation. These issues are typically raised before the trial 
begins. As a result, even though such decisions can often be of critical 
importance to the parties and to the further conduct of the litigation, they 
must be made on the basis of the pleadings, the affidavits of the parties 
and the documents in the record before the judge, which might include 
expert reports or opinions about the state of foreign law and the 
organization of and procedure in foreign courts. Issues of fact relevant 
to jurisdiction must be settled in this context, often on a prima 
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facie basis. These constraints underline the delicate role of the motion 
judges who must consider these issues. 
 
[73]                        Given the nature of the relationships governed by 
private international law, the framework for the assumption of 
jurisdiction cannot be an unstable, ad hoc system made up “on the fly” 
on a case-by-case basis — however laudable the objective of individual 
fairness may be. As La Forest J. wrote in Morguard, there must be order 
in the system, and it must permit the development of a just and fair 
approach to resolving conflicts. Justice and fairness are undoubtedly 
essential purposes of a sound system of private international law. But 
they cannot be attained without a system of principles and rules that 
ensures security and predictability in the law governing the assumption 
of jurisdiction by a court. Parties must be able to predict with reasonable 
confidence whether a court will assume jurisdiction in a case with an 
international or interprovincial aspect. The need for certainty and 
predictability may conflict with the objective of fairness. An unfair set of 
rules could hardly be considered an efficient and just legal regime. The 
challenge is to reconcile fairness with the need for security, stability and 
efficiency in the design and implementation of a conflict of laws system. 
 
[90]                        To recap, in a case concerning a tort, the 
following factors are presumptive connecting factors that, prima 
facie, entitle a court to assume jurisdiction over a dispute: 
 
(a)         the defendant is domiciled or resident in the province; 
(b)         the defendant carries on business in the province; 
(c)         the tort was committed in the province; and 
(d)         a contract connected with the dispute was made in the 
province. 
                   
(b)     Identifying New Presumptive Connecting Factors 
 
[91]                        As I mentioned above, the list of presumptive 
connecting factors is not closed.  Over time, courts may identify 
new factors which also presumptively entitle a court to assume 
jurisdiction.  In identifying new presumptive factors, a court 
should look to connections that give rise to a relationship with the 
forum that is similar in nature to the ones which result from the 
listed factors.  Relevant considerations include: 
 
(a)     Similarity of the connecting factor with the recognized 
presumptive connecting factors; 
 
(b)     Treatment of the connecting factor in the case law; 
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(c)     Treatment of the connecting factor in statute law; and 
(d)     Treatment of the connecting factor in the private international 
law of other legal systems with a shared commitment to order, 
fairness and comity. 
 
[92]                        When a court considers whether a new connecting 
factor should be given presumptive effect, the values of order, fairness 
and comity can serve as useful analytical tools for assessing the 
strength of the relationship with a forum to which the factor in question 
points.  These values underlie all presumptive connecting factors, 
whether listed or new.  All presumptive connecting factors generally 
point to a relationship between the subject matter of the litigation and 
the forum such that it would be reasonable to expect that the defendant 
would be called to answer legal proceedings in that forum.  Where such 
a relationship exists, one would generally expect Canadian courts to 
recognize and enforce a foreign judgment on the basis of the 
presumptive connecting factor in question, and foreign courts could be 
expected to do the same with respect to Canadian judgments.  The 
assumption of jurisdiction would thus appear to be consistent with the 
principles of comity, order and fairness.  
 
[93]                        If, however, no recognized presumptive connecting 
factor — whether listed or new — applies, the effect of the common law 
real and substantial connection test is that the court should not assume 
jurisdiction.  In particular, a court should not assume jurisdiction on the 
basis of the combined effect of a number of non-presumptive 
connecting factors.  That would open the door to assumptions of 
jurisdiction based largely on the case-by-case exercise of discretion and 
would undermine the objectives of order, certainty and predictability that 
lie at the heart of a fair and principled private international law system.  
 
[94]                        Where, on the other hand, a recognized presumptive 
connecting factor does apply, the court should assume that it is properly 
seized of the subject matter of the litigation and that the defendant has 
been properly brought before it.  In such circumstances, the court need 
not exercise its discretion in order to assume jurisdiction.  It will have 
jurisdiction unless the party challenging the assumption of jurisdiction 
rebuts the presumption resulting from the connecting factor.  I will now 
turn to this issue. 
 
(c)     Rebutting the Presumption of Jurisdiction 
 
[95]                        The presumption of jurisdiction that arises where 
a recognized connecting factor — whether listed or new — applies 
is not irrebuttable.  The burden of rebutting the presumption of 
jurisdiction rests, of course, on the party challenging the 
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assumption of jurisdiction.  That party must establish facts which 
demonstrate that the presumptive connecting factor does not 
point to any real relationship between the subject matter of the 
litigation and the forum or points only to a weak relationship 
between them.  
 
[96]                        Some examples drawn from the list of 
presumptive connecting factors applicable in tort matters can 
assist in illustrating how the presumption of jurisdiction can be 
rebutted.  For instance, where the presumptive connecting factor 
is a contract made in the province, the presumption can be 
rebutted by showing that the contract has little or nothing to do 
with the subject matter of the litigation.  And where the 
presumptive connecting factor is the fact that the defendant is 
carrying on business in the province, the presumption can be 
rebutted by showing that the subject matter of the litigation is 
unrelated to the defendant’s business activities in the 
province.  On the other hand, where the presumptive connecting 
factor is the commission of a tort in the province, rebutting the 
presumption of jurisdiction would appear to be difficult, although 
it may be possible to do so in a case involving a multi-jurisdictional 
tort where only a relatively minor element of the tort has occurred 
in the province.  
 
[97]                        In each of the above examples, it is arguable that the 
presumptive connecting factor points to a weak relationship between 
the forum and the subject matter of the litigation and that it would 
accordingly not be reasonable to expect that the defendant would be 
called to answer proceedings in that jurisdiction.  In such 
circumstances, the real and substantial connection test would not be 
satisfied and the court would lack jurisdiction to hear the dispute. 
 
[98]                        However, where the party resisting jurisdiction has 
failed to rebut the presumption that results from a presumptive 
connecting factor — listed or new — the court must acknowledge that it 
has jurisdiction and hold that the action is properly before it. At this point, 
it does not exercise its discretion to determine whether it has 
jurisdiction, but only to decide whether to decline to exercise its 
jurisdiction should forum non conveniens be raised by one of the 
parties. 
 
[99]                        I should add that it is possible for a case to sound 
both in contract and in tort or to invoke more than one tort. Would a 
court be limited to hearing the specific part of the case that can be 
directly connected with the jurisdiction?  Such a rule would breach the 
principles of fairness and efficiency on which the assumption of 
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jurisdiction is based. The purpose of the conflicts rules is to establish 
whether a real and substantial connection exists between the forum, the 
subject matter of the litigation and the defendant. If such a connection 
exists in respect of a factual and legal situation, the court must assume 
jurisdiction over all aspects of the case. The plaintiff should not be 
obliged to litigate a tort claim in Manitoba and a related claim for 
restitution in Nova Scotia. That would be incompatible with any notion 
of fairness and efficiency. 
 
[100]                     To recap, to meet the common law real and 
substantial connection test, the party arguing that the court should 
assume jurisdiction has the burden of identifying a presumptive 
connecting factor that links the subject matter of the litigation to the 
forum.  In these reasons, I have listed some presumptive connecting 
factors for tort claims.  This list is not exhaustive, however, and courts 
may, over time, identify additional presumptive factors.  The 
presumption of jurisdiction that arises where a recognized presumptive 
connecting factor — whether listed or new — exists is not 
irrebuttable.  The burden of rebutting it rests on the party challenging 
the assumption of jurisdiction.  If the court concludes that it lacks 
jurisdiction because none of the presumptive connecting factors exist or 
because the presumption of jurisdiction that flows from one of those 
factors has been rebutted, it must dismiss or stay the action, subject to 
the possible application of the forum of necessity doctrine, which I need 
not address in these reasons.  If jurisdiction is established, the claim 
may proceed, subject to the court’s discretion to stay the proceedings 
on the basis of the doctrine of forum non conveniens.  I will now turn to 
that issue. 

… 
 
[105]                     A party applying for a stay on the basis of forum non 
conveniens may raise diverse facts, considerations and 
concerns. Despite some legislative attempts to draw up exhaustive lists, 
I doubt that it will ever be possible to do so. In essence, the doctrine 
focusses on the contexts of individual cases, and its purpose is to 
ensure that both parties are treated fairly and that the process for 
resolving their litigation is efficient. For example, s. 11(1) of 
the CJPTA provides that a court may decline to exercise its jurisdiction 
if, “[a]fter considering the interests of the parties to a proceeding and 
the ends of justice”, it finds that a court of another state is a more 
appropriate forum to hear the case. Section 11(2) then provides that the 
court must consider the “circumstances relevant to the proceeding”. To 
illustrate those circumstances, it contains a non-exhaustive list of 
factors: 
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(a)     the comparative convenience and expense for the parties to the 
proceeding and for their witnesses, in litigating in the court or in any 
alternative forum; 
                   
(b)     the law to be applied to issues in the proceeding; 
                   
(c)     the desirability of avoiding multiplicity of legal proceedings; 
                   
(d)     the desirability of avoiding conflicting decisions in different courts; 
                  
(e)     the enforcement of an eventual judgment; and 
                   
(f)     the fair and efficient working of the Canadian legal system as a 
whole. [s. 11(2)] 
 

— 
 
 
Yaiguaje v. Chevron Corporation 
2013 ONSC 2527 (Ont. S.C.J.) 
 
Judgment was given against Chevron Corp. for $18.2 billion for environmental 
damage in Ecuador. The Ecuadorean Appellate Court upheld that Judgment. 
Chevron Corp. has expressly refused to pay the Judgment amount. Was it 
enforceable in Canada? I have asked you to read the trial judgment as it has a 
greater procedural discussion. Ultimately it was held that an Ontario Court has 
jurisdiction to enforce the judgment - "[94] Chevron Canada was served in juris, 
in accordance with rule 16.02(1)(c), at a place of business it operates in 
Mississauga, Ontario.  Traditional, presence-based jurisdiction is satisfied.  
Jurisdiction is thus established with respect to it.  As indicated for Chevron, the 
establishment of jurisdiction does not mean that the plaintiffs will necessarily 
succeed in having the Ecuadorian judgment recognized and enforced against 
Chevron Canada.  A finding of jurisdiction does nothing more than afford the 
plaintiffs the opportunity to seek recognition and enforcement of the Ecuadorian 
judgment.  Once past the jurisdictional stage, Chevron Canada, like Chevron, 
can use the available procedural tools to try to dispose of the plaintiffs’ 
allegations.  This possibility is foreign to and remote from the questions that must 
be resolved on this appeal;" 2015 SCC 42.  
 
D. M. Brown J.: 
 

[1]               When a foreign plaintiff obtains a final, monetary foreign 
judgment against a foreign defendant and brings an action in Ontario 
for the recognition and enforcement of the judgment, what does the 
foreign plaintiff need to demonstrate in order to secure the recognition 
and enforcement of the judgment by a court of this province?  The 



 9 

plaintiffs in this action state that they need only show that a real and 
substantial connection existed between the foreign court and the 
subject-matter and/or defendant in the foreign proceeding and, in this 
case, of that there is no doubt.  The defendants contend that the 
plaintiffs need to demonstrate more – that a real and substantial 
connection exists between the defendants and this jurisdiction.  The 
defendants take the position that no such connection exists and they 
move to strike out the service ex juris on them of the Amended 
Statement of Claim or to stay the plaintiffs’ action. 
 

… 
 
[60]           The only statutory mechanism under Ontario law to enforce 
a judgment of a foreign state is the Reciprocal Enforcement of 
Judgments (U.K.) Act.  The Schedule to that Act consists of the 
Convention between Canada and the United Kingdom for the 
Reciprocal Enforcement of Judgments in Civil and Commercial Matters 
(the “U.K. Convention”).  Articles III and IV of the U.K. Convention set 
down the procedure for seeking recognition of the foreign judgment and 
the grounds upon which the receiving state may refuse to grant 
recognition… 

… 
 
[76]           The jurisprudence concerning challenging service ex juris 
under the Ontario Rules of Civil Procedure generally has involved cases 
where the plaintiff commenced suit in Ontario to secure an initial 
adjudication of its claim on the merits.  The relevant legal principles 
governing motions to set aside service ex juris in those circumstances 
are well established and really not in dispute on these motions: 
 
(i)                 Where a defendant moves to set aside service ex juris on 
the ground that there is no real and substantial connection with Ontario, 
the question will be whether there is a good arguable case that the 
connection exists; 
 
(ii)               In determining whether a sufficient real and substantial 
connection exists, the court must follow the approach approved by the 
Supreme Court of Canada in Van Breda; 
 
(iii)            Issues relating to forum non conveniens arise only where the 
jurisdictional requirement of a real and substantial connection would be 
satisfied in respect of Ontario and another jurisdiction; 
 
(iv)            In ascertaining whether a real and substantial connection 
exists, the statement of claim will be the starting point of the analysis as 
it contains the material facts from which the cause of action arose. Any 
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allegation of fact that is not put into issue by the defendant is presumed 
to be true for purposes of the motion. The plaintiff is under no obligation 
to call evidence for any allegation that has not been challenged by the 
defendant; 
 
(v)               However, where a pleading lacks sufficient particularity with 
respect to the required jurisdictional connections, the plaintiff bears the 
burden of supplementing the pleading with affidavit evidence 
establishing such a connection; 
(vi)            Also, if the foreign defendant files affidavit evidence 
challenging the allegations in the statement of claim that are essential 
to jurisdiction, the threshold for the plaintiff to meet is that it has a "good 
arguable case" on those allegations; 
 
(vii)           In considering whether a “good arguable case” is made that 
a real and substantial connection exists, the court does not try the merits 
according to the civil standard of proof for the purpose of resolving 
issues of fact that arise.  A plaintiff  need only show that a “good 
arguable case” for an assumption of jurisdiction is made out. A "good 
arguable case" has been compared to a "serious issue to be tried" or a 
"genuine issue" or "with some chance of success".[62] The threshold 
test is a low one.[63] 
 

… 
 
[88]           That does not end the analysis in this most unusual case.  
Both defendants invoked the power of this Court to stay a proceeding 
under section 106 of the Courts of Justice Act, albeit on the basis that 
this Court lacked jurisdiction.  That section also entitles a court, “on its 
own initiative”, to stay a proceeding.  In my view, a stay of this action is 
justified in light of the very unique facts presented by this case.  By way 
of my “bottom-line”, I accept the following submission made by Chevron 
in its factum: 
 
117.  [B]ecause Chevron Corp. does not have assets here, and there is 
no reasonable prospect that it will do so in the future, there is no 
prospect for any recovery here.  To allow the Plaintiffs' academic 
exercise to take place in the Ontario judicial system would, therefore, 
be an utter and unnecessary waste of valuable judicial resources… 
 
Let me explain why I have reached my conclusion. 
 
[89]           First, the evidence supports findings that (i) Chevron is not 
the owner of any assets in Ontario, (ii) it has not owned any assets in 
Ontario in the past, and (iii) it has no intention of owning any assets in 
Ontario in the future.  In its factum Chevron asserted: 
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77.  Chevron Corp. has no presence, business activity, or assets in 
Ontario or elsewhere in Canada.  This has been the case for 86 years 
and there is no reasonable basis to  believe that these arrangements 
will change. 
While courts must subject to scrutiny assertions by judgment debtors 
that they do not intend to engage in certain future conduct regarding 
their assets, Chevron’s established history of not owning assets in 
Ontario points to a deliberate corporate policy to avoid such ownership 
in this jurisdiction.  Accordingly, this is not the case of a judgment debtor 
who says one thing today to a court, but likely will do quite the opposite 
in the event court rules in its favour on the motion to stay.  Chevron 
obviously has structured its corporate affairs, including its asset 
ownership, in a very deliberate way, and the evidence disclosed no 
reasonable or likely prospect of Chevron owing assets in Ontario in the 
near or mid-term. 
 
[90]           Second, the evidence disclosed that Chevron does not 
conduct any business in Ontario. 
 
[91]           Thirdly, and consequently, the plaintiff judgment creditors are 
left with asserting that the assets owned by a 7th generation indirectly-
owned subsidiary – Chevron Canada – arguably are available for 
execution against Chevron as judgment debtor.  Similarly, the only basis 
upon which the plaintiffs can support their claim against Chevron 
Canada – which is not a party to the Ecuadorean Judgment – is that the 
assets of Chevron Canada “are” the assets of Chevron for purposes of 
satisfying the Judgment. 
 
[92]           On their face the shares of Chevron Canada are not exigible 
in satisfaction of the Judgment since their registered owner, Chevron 
Canada Capital Company, was not a party to the Judgment, nor is it a 
party to this action. 
 
[93]           Although in their Amended Statement of Claim the plaintiffs 
pleaded that the assets of Chevron Canada “are beneficially-owned by 
Chevron and, through it, by the shareholders of Chevron”, as noted 
Chevron does not own the shares of Chevron Canada – Chevron 
Canada Capital Company does.  Moreover, under Canadian law, a 
shareholder in a corporation does not possess a legal or equitable 
interest in the assets of the company.[68]  As put by the Supreme Court 
of Canada in BCE Inc. v. 1976 Debentureholders: 
 
An essential component of a corporation is its capital stock, which is 
divided into fractional parts, the shares…While the corporation is on-
going, shares confer no right to its underlying assets. 
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A share “is not an isolated piece of property … [but] a ‘bundle’ of 
interrelated rights and liabilities”…These rights include the right to a 
proportionate part of the assets of the corporation upon winding-up and 
the right to oversee the management of the corporation by its board of 
directors by way of votes at shareholder meetings.[69] 
Accordingly, the plaintiffs’ bald pleading that Chevron beneficially owns 
the assets of Chevron Canada is inconsistent with the basic principles 
of Canadian corporate law. 

… 
 
[104]      In my view, when taken as a whole, the evidence filed on these 
motions supports a finding that the relationship between Chevron and 
Chevron Canada is, to echo the language of Sharpe J. (as he then was) 
in the Transamerica case, “that of a typical parent and subsidiary”,[86]  
not an instance of a parent corporation exercising complete domination 
and control over the subsidiary.  Or, to phrase that conclusion in the 
language of the Court of Appeal in the Canada Life Assurance case, the 
evidence demonstrates that Chevron Canada “looks as though it has its 
own business, rather than being completely subservient to and 
dependent upon its parent”.[87] 
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Pourshian v. Walt Disney Company 
2021 ONSC 4840 (Ont. Div. Ct.) 
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Favreau J.: 
 

Introduction 
 
[1]               The plaintiff, Damian Pourshian, brings an action against 
the defendants for copyright infringement. Mr. Pourshian claims 
that the 2015 film “Inside Out” produced and distributed by the 
defendants was based on a film also titled “Inside Out” he made 
around 2000 while a student at Sheridan College. 
 
[2]               The defendants brought a motion before Master Graham 
to stay the action on the basis that Ontario does not have 
jurisdiction over the claim against them, with the exception of the 
claim against Disney Shopping Inc. In a decision dated October 15, 
2019, the Master granted an order staying the action against all 
defendants, except for Pixar Animation Studios (“Pixar”), Walt 
Disney Pictures Inc. and Disney Shopping Inc. 
 
[3]               Mr. Pourshian appeals the order staying the action against 
six of the defendants.  He argues that the Master misapplied the test for 
determining whether there is a real and substantial connection between 
the claim against these defendants and Ontario, and that he only 
focused on the allegations in the statement of claim without any regard 
to the evidence. 
 
[4]               The defendants Pixar and Walt Disney Pictures Inc. 
bring a cross-appeal from the order dismissing their motion for a 
stay. They too argue that the Master ignored the evidence on the 
motion. They also argue that the Master erred in finding that these 
companies carry on business in Ontario. 
 
[5]               For the reasons below, Mr. Pourshian’s appeal is allowed 
in part and the defendants’ appeal is dismissed. While the Master 
stayed the action against six defendants, I find that only the claim 
against the Walt Disney Company and American Broadcasting 
Company Inc. should be stayed. The action should be allowed to 
proceed in Ontario against all other defendants. The Master made 
a number of errors, including disregarding the evidence on the motion, 
that require this Court to review afresh whether the Ontario court should 
take jurisdiction over the claim against these foreign defendants. I find 
that there is a good arguable case supporting such a finding in respect 
of all but two of the defendants. 

… 
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[11]           The claim describes each of the defendants by stating where 
they were incorporated and their general corporate role or 
responsibilities as follows: 
 
a.      Walt Disney Company is a Delaware corporation and is the parent 

company of each of the other Defendants. 
 
b.      Walt Disney Pictures Inc. is a California corporation that releases 

and distributes films made by Pixar. 
 
c.      Pixar is a California corporation that films and produces Walt 

Disney Company’s animated films. 
 
d.   Disney Enterprises Inc. is a Delaware corporation that is the 

copyright owner of INSIDE OUT and owns various trademark 
registrations for INSIDE OUT in Canada. 

 
e.      Disney Shopping, Inc. is a Delaware corporation, with a subsidiary 

responsible for the retail of merchandise associated with Walt 
Disney Company’s animated films. 

 
f.    Walt Disney Studios Home Entertainment is a California 

corporation, which is the home video distribution division of Walt 
Disney Company. 

 
g.      Disney Consumer Products and Interactive Media is a California 

corporation responsible  for the merchandising and development 
of Walt Disney Company’s “physical products and digital 
experiences”, including those associated with its animated films. 

 
h.     Walt Disney Studios Motion Pictures is a California corporation 

responsible for the distribution, marketing and promotion of films 
released by the defendants, including Pixar. 

 
i.    American Broadcasting Company is a New York corporation 

responsible for the television distribution of films released by Pixar 
and other defendants. 

 
[12]           In the statement of claim, Mr. Pourshian describes how he 
conceived his film Inside Out in high school, and how it was produced 
and shown while he was at Sheridan College. 
 
[13]           The claim states that INSIDE OUT was produced by Pixar 
and Walt Disney Pictures Inc. The claim also describes INSIDE OUT’s 
success and its similarities to Inside Out. 
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[14]           Mr. Pourshian claims that the defendants would have 
had access to Inside Out through various screenings at Sheridan 
College. He claims that Pixar and “Disney”, which is an undefined 
term, had a close relationship with Sheridan College and that some 
of the students who were at Sheridan College in early 2000 ended 
up working on the production of INSIDE OUT. 
 
[15]           Mr. Pourshian claims that he had intended to further 
develop Inside Out after leaving Sheridan College but did not have 
an opportunity to do so before the release of INSIDE OUT. He 
claims that the defendants released INSIDE OUT without his 
authorization or consent and that he has suffered damages as a 
result of the Defendants’ infringement of his copyright in Inside 
Out. 

… 
 
[28]           In Van Breda, the Supreme Court of Canada established 
the legal framework for determining whether the court has 
jurisdiction over a claim brought against foreign defendants. The 
three-part analytical framework is as follows: 
 
a.      First, the court must determine whether there is a presumptive 
connecting factor between the claim and the jurisdiction. In the 
context of a tort action, the Supreme Court identified the following 
presumptive factors: 
 
i.      The defendant is domiciled in the province; 
 
ii.      The defendant carries on business in the province; 
 
iii.      The tort was committed in the province; or 
 
iv.      A contract connected with the dispute was made in the 
province. 
 
b.      Second, if there is no presumptive connecting factor, the 
court is to determine whether a new presumptive connecting 
factor should be recognized. The Court identified the following 
relevant considerations to this determination: 
 
i.      Similarity of the connecting factor with the recognized 
presumptive connecting factors; 
 
 ii.      Treatment of the connecting factor in the case law; 
 
iii.      Treatment of the connecting factor in statute law; and 



 17 

 
iv.      Treatment of the connecting factor in the private international 
law of other legal systems with a shared commitment to order, 
fairness and comity. 
 
c.      Even if there is a presumptive connecting factor, the 
defendant can rebut the presumption by establishing facts “which 
demonstrate that the presumptive connecting factor does not 
point to any real relationship between the subject matter of the 
litigation and the forum or points only to a weak relationship 
between them.”. 
 
[29]           In Yaiguaje v. Chevron Corporation, 2013 ONSC 2527, at 
para. 76, the Court of Appeal for Ontario set out the evidentiary 
requirements and burdens on a motion to set aside service of a 
statement of claim on the grounds that there is no real and 
substantial connection between the claim and Ontario. Where a 
defendant moves to set aside service ex juris on the ground that 
there is no real and substantial connection with Ontario, the 
question is whether there is a “good arguable case” that the 
connection exists. The analytical path for determining whether 
there is a good arguable case is as follows: 
 
a.      The statement of claim is the starting point for the analysis. 
Any allegation of fact that is not put into issue by the defendant is 
presumed to be true for purposes of the motion. The plaintiff is 
under no obligation to call evidence for any allegation that has not 
been challenged by the defendant. 
 
b.       However, where a pleading lacks sufficient particularity with 
respect to the required jurisdictional connections, the plaintiff 
bears the burden of supplementing the pleading with affidavit 
evidence establishing a connection. 
 
c.      Also, if the foreign defendant files affidavit evidence 
challenging the allegations in the statement of claim that are 
essential to jurisdiction, the threshold for the plaintiff to meet is 
that it has a "good arguable case" in respect of those allegations. 
 
[30]           The “good arguable case” standard is a low threshold. The 
court is not to resolve issues of fact on a civil standard, but rather to 
decide whether there is a good arguable case. This is akin to 
determining whether there is a "serious issue to be tried" or a "genuine 
issue" or  “some chance of success".   
 

… 
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Property in Ontario as a presumptive connecting factor 
 
[60]           Mr. Pourshian argues that, given that his copyright for Inside 
Out is in Ontario, his claim against the defendants is in respect of 
property in Ontario and that this should be accepted as a presumptive 
factor, giving the Ontario court jurisdiction over the claim against the 
defendants. The defendants argue that intangible property should not 
be treated in the same way as tangible property. Given that copyright 
infringement has no extraterritorial reach, Ontario courts cannot assume 
jurisdiction on the basis of this presumptive connecting factor. 
 
[61]           As reviewed above, while the Master accepted that the claim 
was in respect of property in Ontario, he did not engage in any analysis 
of the significance of this finding. He did not discuss to which defendants 
this finding might be relevant. 
 
[62]           In Van Breda, the Supreme Court did not explicitly list property 
in the jurisdiction as a presumptive connecting factor. However, in 
Knowles v. Lindstrom, 2014 ONCA 116, at para. 21, the Court of Appeal 
for Ontario recognized it as such: 
 
The location of the property is, in my view, a presumptive connecting 
factor.  If the subject of the claim is real property which is alleged to be 
the vehicle for the alleged unjust enrichment, I find it hard to think of any 
fact or factors that would provide a stronger presumptive connection 
than the location of the property within the jurisdiction.  The analogy 
between the situs of the tort, a presumptive connecting factor in tort 
cases, Van Breda, at para. 88, and the location of the property in a 
property case is an apt one.  Indeed, the argument in favour of the 
location of the property as a presumptive connecting factor is stronger 
than the argument in favour of the situs of the tort.  While a tort may 
occur in more than one jurisdiction, real property is permanently located 
in only one jurisdiction.  The location of the property clearly links any 
dispute over ownership to the courts of that jurisdiction. 
 
[63]           The issue in this case is whether copyright should be 
recognized as having the same status as real property for the purpose 
of assuming jurisdiction, and in particular whether the fact that Mr. 
Pourshian’s copyright is based in Ontario is sufficient to give the Ontario 
court jurisdiction over the claim. In Tucows.Com Co. v. Lojas Renner 
S.A., 2011 ONCA 548, the Court of Appeal recognized that intangible 
property is property for the purpose of Rule 17.06(a) of the Rules of Civil 
Procedure. In that case, the Court was dealing with a domain name. 
The Court found that the claim was in relation to property in Ontario 
because, in part, the holder of the domain name was based in Ontario. 
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In this case, Mr. Pourshian lives in Ontario and he created Inside Out in 
Ontario. Therefore, I am satisfied that his claim is in respect of property 
in Ontario. 
 
[64]           However, as with the issue of whether the claim is in respect 
of copyright infringement in Ontario, this does not end the inquiry. It will 
be necessary to assess whether this presumptive connecting factor 
applies to each defendant, including whether the defendants’ evidence 
rebuts the presumption. 
 
Carrying on Business as a presumptive connecting factor 
 
[65]           As reviewed above, in Van Breda, the Supreme Court stated 
that, in order to make a finding that a foreign defendant carries on 
business in a jurisdiction, the foreign entity must have an actual 
presence in the jurisdiction. The Master erred in finding that the 
production or distribution of INSIDE OUT, because the film was 
intended for distribution in Ontario, is sufficient for a finding that Pixar 
and Walt Disney Pictures Inc. are carrying on business in Ontario. 
 
[66]           In reviewing the claim against each defendant, it is necessary 
to assess whether, based on the pleaded facts or evidence, there is a 
good arguable case that any of the defendants, with the exception of 
Disney Shopping, Inc., has an actual presence in Ontario. The plaintiff 
has identified no such pleaded facts or evidence. Accordingly, my 
analysis below does not address this presumptive connecting factor as 
there would be no utility in going through this analysis for each 
defendant. 
 
Whether the plaintiff has established a good arguable case for 
jurisdiction over each defendant 
 
[67]           Having reviewed the general principles above, it is now 
appropriate to review the claim against each defendant. I approach this 
task as follows. As discussed above, I am satisfied that, in a general 
sense, the presumptive connecting factors of copyright infringement in 
Ontario and property in Ontario provide a real and substantial 
connection between the plaintiff’s claim and Ontario. The core argument 
made by the defendants is that they played no direct role in distributing 
INSIDE OUT in Ontario. However, as reviewed above, I do not accept 
that this means that Ontario cannot have jurisdiction over the 
defendants.  
 
[68]           Therefore, the focus of the analysis in respect of each 
defendant is whether the allegations in the statement of claim and 
evidence support finding a good arguable case for assuming jurisdiction 
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on the basis of copyright infringement in Ontario and/or property in 
Ontario, which includes an analysis of whether the defendant has 
rebutted the presumption because the connection to Ontario is too weak 
to justify assuming jurisdiction. 
 
Walt Disney Company 
 
[69]           The Master stayed the claim against this defendant. In my 
view, the order staying the action should not be overturned. 
 
[70]           The allegation against the Walt Disney Company in the 
statement of claim is that it is the parent company of all the other 
defendants. There are no other allegations made against this 
defendant, and no specific allegations regarding its involvement in 
making or distributing INSIDE OUT in Ontario. 
 
[71]           In his affidavit, Mr. Salama states that the correct name of 
the company is The Walt Disney Corporation. He states that this 
defendant has never engaged in business in Canada. He also states 
that it is the ultimate parent of all the defendants and that it played no 
role in creating or distributing INSIDE OUT in Canada or elsewhere. 
 
[72]           In my view, Mr. Pourshian has not made out a good 
arguable case that Ontario has jurisdiction over the claim against 
The Walt Disney Corporation. Neither the statement of claim nor 
the evidence supports a finding that this defendant played any role 
in making INSIDE OUT or in distributing it in Ontario. Its role as 
ultimate parent is not sufficient to create such a connection. The 
plaintiff has not established a good arguable case that this 
defendant breached the copyright for Inside Out in Ontario. Even 
if the plaintiff’s claim is in relation to property in Ontario, this 
defendant has rebutted any connection between this defendant 
and the plaintiff’s claim by putting forward evidence that it played 
no role in the production or distribution of INSIDE OUT. 
 
Walt Disney Pictures Inc. 
 
[73]           The Master did not stay the action against this defendant. 
While I arrive at the result differently, I agree that Ontario has jurisdiction 
over the claim against this defendant. 
 
[74]           The allegations against Walt Disney Pictures Inc. in the 
statement of claim are that it distributes films made by Pixar. The claim 
also specifically alleges that this defendant produced INSIDE OUT and 
released it widely in Canada. 
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[75]           Mr. Salama’s evidence is that the correct name for this 
defendant is Walt Disney Pictures. In his affidavit, he states that this 
company is not engaged in any business in Ontario and that it has “not 
reproduced, sold, offered for sale, rented, distributed, exposed or 
exhibited INSIDE OUT or related merchandise in Canada”. 
 
[76]           Mr. Salama did not rebut or contest the plaintiff’s allegations 
in the statement of claim that Walt Disney Pictures produced INSIDE 
OUT or that it was responsible for its distribution in Canada. Rather, the 
defendants argue that the Ontario court does not have jurisdiction over 
the claim against this defendant because it did not directly distribute 
INSIDE OUT in Ontario. In my view, the uncontested allegations that 
Walt Disney Pictures produced INSIDE OUT and was responsible 
for its distribution are sufficient for finding a good arguable case 
for the Ontario court to take jurisdiction over this defendant on the 
basis of the presumptive factors of copyright infringement in 
Ontario and property in Ontario.  Walt Disney Pictures has not put 
forward any evidence to rebut the presumption of jurisdiction by 
showing that the connection between the claim against this 
defendant and Ontario is weak. 
 
 
Pixar Animation Studios 
 
[77]           The Master did not stay the action against this defendant. 
Again, while I arrive at the result differently, I agree that Ontario has 
jurisdiction over the action against this defendant. 
 
[78]           The allegation in the statement of claim is that Pixar was 
responsible for filming and producing INSIDE OUT. 
 
[79]           Mr. Salama’s evidence is that the correct legal name for this 
company is Pixar and not Pixar Animation Studios. Mr. Salama states 
that Pixar is not engaged in any business in Ontario. He states that, 
while Pixar is the registered owner of INSIDE OUT in Canada, it has not 
reproduced, sold, offered for sale, rented, distributed, exposed or 
exhibited INSIDE OUT in Canada. 
 
[80]           Mr. Salama did not dispute or rebut the allegation that Pixar 
was responsible for filming or producing INSIDE OUT. In my view, the 
uncontested allegation that Pixar filmed and produced INSIDE OUT, 
along with the evidence that Pixar is the registered owner of INSIDE 
OUT in Canada, are sufficient for the Ontario court to take jurisdiction 
over the claim against this defendant. With respect to presumptive 
factor of copyright infringement in Ontario, Pixar filmed and produced 
INSIDE OUT, which was ultimately distributed in Ontario. Again, it was 
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part of the chain of production and distribution that led to INSIDE OUT 
being available in Ontario. With respect to the presumptive factor of 
property in Ontario, Pixar made the film which is alleged to infringe the 
copyright to Inside Out. It is also the registered owner of INSIDE OUT 
in Canada. The claim also alleges that Pixar had agents in Ontario who 
may have viewed Inside Out and that it hired former students from 
Sheridan College who would have viewed Inside Out and who then 
worked on INSIDE OUT. These are not weak connections between the 
claim against Pixar and Ontario, and Pixar has not rebutted the 
presumption of jurisdiction.   
 
Disney Enterprises Inc. 
 
[81]           The Master stayed the action against Disney Enterprises Inc. 
In my view, this was an error. 
 
[82]           The allegation in the statement of claim is that this defendant 
is the registered owner of the copyright for INSIDE OUT  and that it 
owns various trademark registrations in Canada. 
 
[83]           Mr. Salama’s evidence in his affidavit is that the correct legal 
name for this defendant is Disney Enterprises, Inc. and that it has not 
engaged in any business in Ontario. Mr. Salama confirms that this 
defendant is the registered owner of the copyright for INSIDE OUT in 
Canada and that it is the owner of two trademark registrations for 
INSIDE OUT in Canada. Mr. Salama states that the company has not 
reproduced, sold, offered for sale, rented, distributed, exposed or 
exhibited INSIDE OUT or related merchandise in Canada. 
 
[84]           During cross-examination, Mr. Salama confirmed that Disney 
Enterprises, Inc. entered into a Master Licence Agreement with The 
Walt Disney Company (Canada) Ltd. (which is a Canadian company 
and not a defendant in the action) authorizing the use and further 
licensing of INSIDE OUT merchandise. 
 
[85]           In my view, Disney Enterprises, Inc.’s ownership of the 
copyright and trademark for INSIDE OUT in Canada, and its 
agreement with a third party in Canada authorizing the use and 
further licensing of the INSIDE OUT trademark are sufficient to give 
rise to a good arguable case for the Ontario court to take 
jurisdiction over this defendant. 
 
[86]           As reviewed above, I have found that the plaintiff’s claim is 
in relation to property in Ontario. Therefore, in order to rebut this 
presumptive factor, this defendant would have to demonstrate that this 
presumptive connecting factor “does not point to any real relationship 
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between the subject matter of the litigation and the forum or points only 
to a weak relationship between them”. Disney Enterprises, Inc.’s 
ownership of the copyright and trademark for INSIDE OUT in Canada 
and its Master Licence Agreement with a Canadian company do not 
suggest that there is only a weak connection between Ontario and the 
claim against this defendant. It may turn out that this defendant has a 
good defence against the claim, but that is not the same as establishing 
a weak connection to Ontario. 
 
[87]           Given my finding that the presumptive factor of property in 
Ontario applies to this defendant, it is not necessary for me to also 
consider whether the claim against this defendant arises from copyright 
infringement in Ontario. However, arguably, this company has 
committed copyright infringement in Ontario by authorizing The Walt 
Disney Company (Canada) Ltd. to use its trademark in relation to 
INSIDE OUT in Ontario. 
 
Walt Disney Studios Home Entertainment 
 
[88]           The Master stayed the action against Walt Disney Studios 
Home Entertainment. In my view, this was an error. 
 
[89]           The allegation in the statement of claim is that this defendant 
is responsible for home video distribution. 
 
[90]           Mr. Salama’s evidence is that there is no such corporation, 
and that it is the trade name for Buena Vista Home Entertainment, Inc. 
In his affidavit, Mr. Salama states that Buena Vista Home 
Entertainment, Inc. is registered to do business in Saskatchewan but he 
says that it does not carry on business in Ontario or elsewhere in 
Canada. 
 
[91]           In his cross-examination, Mr. Salama stated that a Canadian 
company, Buena Vista Home Entertainment, would have been 
responsible for securing duplicated copies of DVDs and Blu-ray discs 
for distribution in Canada. 
 
[92]           In my view, the allegations in the statement of claim and 
the evidence are sufficient to find a good arguable case for taking 
jurisdiction over this defendant both on the basis of the 
presumptive factors of property in Ontario and copyright 
infringement in Ontario. With respect to property in Ontario, this 
defendant has not rebutted the presumption by showing a weak 
connection between the claim against it and Ontario. On the 
contrary, the evidence shows that this defendant played a role in 
distributing copies of INSIDE OUT in Ontario. This also supports 
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finding a good arguable case that this defendant committed 
copyright infringement in Ontario by authorizing the sale of INSIDE 
OUT DVDs in Ontario. 
 
[93]           With respect to the misnomer of this defendant, the statement 
of claim may need to be amended, but assuming the amendment is 
permitted, for the reasons above, I am satisfied that the Ontario court 
has jurisdiction over a claim against Buena Vista Home Entertainment, 
Inc., who’s trade name is Walt Disney Studios Home Entertainment. 
 
Disney Consumer Products and Interactive Media 
 
[94]           The action against this defendant was stayed. In my view, 
this was an error. 
 
[95]           The allegation in the statement of claim is that this company 
is responsible for the merchandising and development of the parent 
company’s physical products and digital experiences, including those 
associated with the animated films. 
 
[96]           Mr. Salama’s evidence is that the correct name is Disney 
Consumer Products, Inc. and that it only licenses intellectual property 
to manufacturers but that it does not manufacture anything itself. He 
states that Disney Consumer Products, Inc. does not engage in 
business in Ontario and that it has not sold INSIDE OUT in Ontario. 
 
[97]           The evidence also includes a licence agreement between 
Disney Consumer Products, Inc. and a company called Funko LLC, that 
authorizes the sale of branded INSIDE OUT merchandise in Canada. 
 
[98]           In my view, the allegations in the statement of claim and 
the evidence are sufficient to find a good arguable case for taking 
jurisdiction over this defendant both on the basis of the 
presumptive factors of property in Ontario and copyright 
infringement in Ontario. With respect to property in Ontario, this 
defendant has not rebutted the presumption by showing a weak 
connection between the claim against it and Ontario. On the 
contrary, the evidence shows that this defendant played a role in 
making available INSIDE OUT branded merchandise in Ontario. 
This also supports finding a good arguable case that this 
defendant committed copyright infringement in Ontario by 
authorizing the sale of INSIDE OUT merchandise in Ontario. 
 
Walt Disney Studios Motion Pictures 
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[99]           The Master stayed the claim against this defendant. In my 
view, this was an error. 
 
[100]      The allegation in the statement of claim is that this 
defendant is responsible for the distribution, marketing and 
promotion of films released by Pixar and Disney affiliates. 
 
[101]      Mr. Salama’s evidence in his affidavit is that this is not a 
corporation, but a division of ABC, Inc., which is a New York corporation.  
He says that it is primarily a service provider to other Disney companies 
and that it owns and operates television stations in Los Angeles, 
Fresno, Raleigh-Durham and Philadelphia. He also states that ABC, 
Inc. has not engaged in any business in Ontario and that it has not sold 
or distributed INSIDE OUT in Ontario. 
 
[102]      During his cross-examination, Mr. Salama testified that Buena 
Vista Pictures distribution, which is a division of ABC Inc., is the licensor 
of rights to Buena Vista Pictures Canada Inc., which in turn is licensed 
for the theatrical distribution of INSIDE OUT in Canada. Accordingly, 
through Buena Vista Pictures Distribution Inc., ABC Inc. authorized and 
participated in the theatrical distribution of INSIDE OUT in Canada, 
including Ontario. 
 
[103]      While the plaintiff misnamed this defendant as Walt Disney 
Studios Motion Pictures, the defendants were able to identify the 
correct legal entity as ABC, Inc. and to provide evidence on its 
behalf. This is a defect that could be cured by amendment. 
 
[104]      In my view, assuming that ABC, Inc. was the named 
defendant, the allegations in the statement of claim and Mr. 
Salama’s evidence are sufficient to find a good arguable case for 
taking jurisdiction over this defendant both on the basis of the 
presumptive factors of property in Ontario and copyright 
infringement in Ontario. With respect to property in Ontario, this 
defendant has not rebutted the presumption by showing a weak 
connection between the claim against it and Ontario. On the 
contrary, the evidence shows that this defendant played a role in 
making available INSIDE OUT for distribution in theaters in 
Ontario. This also supports finding a good arguable case that this 
defendant committed copyright infringement in Ontario by 
authorizing the distribution and showing of INSIDE OUT in theaters 
in Ontario through its license agreement with Buena Vista Pictures 
Canada Inc.. 
 
American Broadcasting Company Inc. 
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[105]      The action against this defendant was stayed. I agree that it 
should remain stayed. 
 
[106]      The allegation in the statement of claim is that this defendant 
is responsible for the television distribution of films distributed by Pixar 
and that it reproduced INSIDE OUT through online streaming. 
 
[107]      Mr. Salama’s evidence is that the correct name for the company 
is American Broadcasting Companies, Inc. He states that the company 
provides a feed to affiliate televisions stations, which includes a station 
in Buffalo, New York. He states that the company does not engage in 
business in Ontario. The feed provided to affiliate stations has included 
INSIDE OUT and may have been viewed in Ontario through “spillover 
broadcasting”. 
 
[108]      In my view, the “spillover” by an affiliate station into 
Ontario is not sufficient to support a finding that the plaintiff has 
made out a good arguable case that American Broadcasting 
Company Inc. breached copyright infringement in Ontario. The 
company provides the feed for broadcasting in New York state. It 
does not broadcast from New York state itself, and the spillover is 
incidental to the intended audience. 
 
[109]      With respect to the factor of property in Ontario, given that the 
feed included INSIDE OUT, I accept that this presumptive factor 
applied. However, I am satisfied that this defendant has rebutted this 
presumptive connecting factor given the weakness of the connection 
between the claim against this defendant and Ontario identified above. 
This company is not part of the direct chain of production and 
distribution that led to the sale and showing of INSIDE OUT in Ontario. 

 
 
 
 
 
 

 


