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LECTURE NOTES NO. 2 

 
 

Professionalism: Fees 
 
Fees = charges for professional services performed under a contract.  
 
The usual practice is hourly fees; in some areas, contingency fees (payable at 
a percentage of an award only in case of success) or block fees are used. 
Minimum fees may be charged. In some cases, lawyers work pro bono or their 
fees are paid by Legal Aid (on an hourly or block-fee basis) or are ordered by the 
Court to be paid by the Crown (rarely). A contract between a lawyer and a client is 
called a retainer agreement. Money paid ‘on retainer’ is held in trust and applied 
to the amount owing after an account is rendered.  
 
A client can have a lawyer’s account ‘assessed’ under the Solicitors Act, s.3 by 
an ‘Assessment Officer’ within 30 days after the final account is rendered. The bill 
can be reduced where it is outside the retainer agreement or unreasonable based 
on the following factors: 
 
 

1. The time expended by the solicitor;   
2. The legal complexity of the matters to be dealt with;  
3. The degree of responsibility assumed by the solicitor;  
4. The monetary value of the matters in issue;  
5. The importance of the matter to the client;  
6. The degree of skill and competence demonstrated by the solicitor;                       
7. The results achieved;   
8. The ability of the client to pay; and  
9. The client’s expectation as to the amount of the fee.  
 

 
 
Professionalism: Rules of Professional Conduct  
 
Examples: 
 

5.1-1 When acting as an advocate, a lawyer shall represent the 
client resolutely and honourably within the limits of the law 
while treating the tribunal with candour, fairness, courtesy, and 
respect. 
 
5.1-2 When acting as an advocate, a lawyer shall not 
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(a) abuse the process of the tribunal by instituting or 
prosecuting proceedings which, although legal in themselves, 
are clearly motivated by malice on the part of the client and are 
brought solely for the purpose of injuring the other party, 
 
(b) knowingly assist or permit the client to do anything that the 
lawyer considers to be dishonest or dishonourable, 
 
(c) appear before a judicial officer when the lawyer, the lawyer's 
associates or the client have business or personal relationships with 
the officer that give rise to or might reasonably appear to give rise to 
pressure, influence, or inducement affecting the impartiality of the 
officer, unless all parties consent and it is in the interests of justice, 
 
(d) endeavour or allow anyone else to endeavour, directly or 
indirectly, to influence the decision or action of a tribunal or any of its 
officials in any case or matter by any means other than open 
persuasion as an advocate, 
 
(e) knowingly attempt to deceive a tribunal or influence the 
course of justice by offering false evidence, misstating facts or 
law, presenting or relying upon a false or deceptive affidavit, 
suppressing what ought to be disclosed, or otherwise assisting 
in any fraud, crime, or illegal conduct, 
 
(f) knowingly misstate the contents of a document, the 
testimony of a witness, the substance of an argument, or the 
provisions of a statute or like authority, 
 
(g) knowingly assert as true a fact when its truth cannot 
reasonably be supported by the evidence or as a matter of 
which notice may be taken by the tribunal, 
 
(h) make suggestions to a witness recklessly or knowing them to be 
false; 
 
(i) deliberately refrain from informing the tribunal of any binding 
authority that the lawyer considers to be directly on point and 
that has not been mentioned by an opponent, 
 
(j) improperly dissuade a witness from giving evidence or advise a 
witness to be absent, 
 
(k) knowingly permit a witness or party to be presented in a false or 
misleading way or to impersonate another, 
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(l) knowingly misrepresent the client's position in the litigation 
or the issues to be determined in the litigation; 
 
(m) needlessly abuse, hector, or harass a witness, 
 
(n) when representing a complainant or potential complainant, 
attempt to gain a benefit for the complainant by threatening the laying 
of a criminal charge or by offering to seek or to procure the 
withdrawal of a criminal charge, 
 
(o) needlessly inconvenience a witness; or 
 
(p) appear before a court or tribunal while under the influence of 
alcohol or a drug. 

... 
 
5.1-5 A lawyer shall be courteous, civil, and act in good faith to 
the tribunal and with all persons with whom the lawyer has 
dealings. 
 

... 
 
5.1-6 A lawyer must strictly and scrupulously fulfill any 
undertakings given by him or her and honour any trust 
conditions accepted in the course of litigation. 

 
 
See also R. 57.07(1) of the Rules: 
 

57.07 (1) Where a lawyer for a party has caused costs to be 
incurred without reasonable cause or to be wasted by undue delay, 
negligence or other default, the court may make an order, 
 
(a)  disallowing costs between the lawyer and client or directing the 
lawyer to repay to the client money paid on account of costs; 
 
(b)  directing the lawyer to reimburse the client for any costs that the 
client has been ordered to pay to any other party; and 
 
(c)  requiring the lawyer personally to pay the costs of any party.   
 
(2) An order under subrule (1) may be made by the court on its own 
initiative or on the motion of any party to the proceeding, but no such 
order shall be made unless the lawyer is given a reasonable opportunity 
to make representations to the court.   
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(3) The court may direct that notice of an order against a lawyer under 
subrule (1) be given to the client in the manner specified in the order.  

 
 
 
Standard Life Assurance Co. v Elliott 
2007 CanLII 18579 (Ont. S.C.J.) 
 
Here the claim was made against an insurer and all of its former and present 
employees who dealt with the plaintiff’s insurance claim for disability payments. 
The claim against the third parties was both unnecessary practically (the defendant 
admitted vicarious liability if the principal allegations were proved) and failed on 
legal grounds. The effect was to increase the defendant’s costs which were sought 
on an elevated basis from the lawyer for the plaintiff personally. 
 
Molloy J.: 
 

10          In exercising discretion as to an appropriate costs award, it is 
relevant to take into account "the conduct of any party that tended to 
shorten or lengthen unnecessarily the duration of the proceeding" and 
"whether any step in the proceeding was improper, vexatious or 
unnecessary": Rules of Civil Procedure, Rule 57.01(1)(e) and (f). 

... 
 
13          Counsel for Standard Life gave Mr. Masters several 
opportunities to drop the third party claim against the employees without 
the necessity of a motion, but he refused. 

... 
 
15          As a result of the third party proceeding alone, Standard Life 
will have incurred nearly $40,000.00 in legal fees. This kind of tactical 
litigation is not conducive to the legitimate settlement of disputes in our 
judicial system. On the contrary, it is exactly the kind of conduct that 
makes litigation so prohibitively expensive that legitimate disputes 
cannot be litigated. It is appropriate in this kind of situation to discourage 
such conduct by imposing stiff costs consequences... 

... 
 
20          There is no evidence whatsoever to support that accusation. 
There is, in my view, considerable merit to Standard Life's request that 
Mr. Masters be personally liable for the costs. Although Ms Elliott is an 
intelligent, well-educated person, she is not a lawyer, has no legal 
training and cannot have been the inspiration behind the third party 
proceeding. That litigation strategy must have been developed and 
recommended by her lawyer... 
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21          Furthermore, from what I have seen of Mr. Masters' conduct in 
the material before me, I believe it goes well beyond a lawyer "forcefully 
and aggressively" advocating for his client... 

... 
 
23          In Ontario, the test is now set out in Rule 57.07 (1) (c), which 
states: 
 

57.07 (1) Where a solicitor for a party has caused costs to be 
incurred without reasonable cause or to be wasted by undue 
delay, negligence or other default, the court may make an order,  
 
(c) requiring the solicitor personally to pay the costs of any 
party. 

... 
 
26          In Young v. Young (1993), 108 D.L.R. (4th) 193 (S.C.C.), the 
Supreme Court of Canada held that costs ought not to have been 
awarded personally against the solicitor for the father in protracted child 
custody proceedings dealing with the extent to which the father could 
involve the children in his Jehovah's Witness religious activities during 
periods of access. The Supreme Court recognized that the proceedings 
had been lengthy and acrimonious. However, the Court held, at p. 284 
that costs are compensatory and are not awarded for the purpose of 
punishing a barrister. McLachlin J, (writing for the majority on this point), 
stated p. 284: 
 

. . . Any member of the legal profession might be subject to 
a compensatory order for costs if it is shown that repetitive 
and irrelevant material, and excessive motions and 
applications, characterized the proceedings in which they 
were involved, and that the lawyer acted in bad faith in 
encouraging that abuse and delay. It is as clear that the 
courts possess that jurisdiction to make such an award, 
often under statute and, in any event, as part of their 
inherent jurisdiction to control abuse of process and 
contempt of court. . . . Moreover, courts must be extremely 
cautious in awarding costs personally against a lawyer, 
given the duties upon a lawyer to guard confidentiality of 
instructions and to bring forward with courage even 
unpopular causes. A lawyer should not be placed in a 
situation where his or her fear of an adverse order of costs 
may conflict with these fundamental duties of his or her 
calling. 

 



 6 

31          Costs are meant to be compensatory. The likelihood of 
recovering the costs thrown away as against the defendant are 
remote. The only way to truly compensate the plaintiff insurer for 
its costs would be to make them payable by the solicitor. Given my 
finding that Mr. Masters was the instigator of the action taken and that 
he took the steps he did for an improper purpose, as well as the fact 
that his general conduct of the litigation excessively drove up costs, it is 
in my view appropriate that he pay the costs personally. 

 
 
 
Best v. Ranking 
2016 ONCA 492 
 
The typical part of this case is that a litigant alleged a widespread conspiracy 
against him involving the judiciary, lawyers, the police, and others that opposed 
his claims. The less typical part is that costs of $84,000 were ordered to be paid 
by the plaintiff and his lawyer (personally), jointly and severally. The plaintiff 
already owed huge sums for costs in the same proceedings. The lawyer argued 
that other lawyers would be reluctant to provide forceful advocacy in weak cases 
if costs were ordered against him personally – the Court of Appeal would have 
none of it. 
 
Pardu J.: 
 

[50]      I agree with the submission of the appellant that the fact that a 
lawyer starts an action which is unlikely to succeed is not, on its own, a 
basis to award costs personally against that lawyer. 
 
[51]      Rule 57.07 is “designed to protect and compensate a party who 
has been subjected to costs being incurred without reasonable cause, 
not to punish a lawyer”: Galganov [Galganov v. Russell (Township), 
2012 ONCA 410], at para. 14.  
 
[52]      The motion judge here did not make Mr. Slansky liable for costs 
personally simply because he started a case that was weak. As the 
motion judge pointed out, the nature of the proceedings is an important 
contextual factor in assessing whether costs wasted by a solicitor justify 
an order that he pay costs personally. 

… 
 
[54]      The motion judge examined the entire course of the 
litigation in assessing the specific actions and conduct of counsel, 
as she was required to do. In particular, she focused on the 
vexatious or abusive nature of the proceeding. This is not a 



 7 

necessary element of an award of costs against counsel 
personally but is not unfamiliar in this context… 
[55]      On appeal, Mr. Slansky argues that Action 2 was not 
abusive. It was against many different parties and for different 
causes of action. That issue has now been conclusively 
determined by the dismissal of Mr. Best’s appeal from the decision 
striking Action 2 as an abuse of process. Action 2 made similar 
allegations of impropriety as had been voiced in the course of 
Action 1. The motion judge did not err in considering that Mr. 
Slansky incorporated into the pleading in Action 2 accusations of 
criminal misconduct against opposing counsel that had repeatedly 
been judicially rejected as baseless. 
 
[56]      Finally, as this court indicated in Galganov, at paras. 23-25, 
deference is owed to a motion judge’s decision as to whether a lawyer 
should pay costs personally: 

 
The determination as to costs is a matter within the discretion 
of the application judge. An appellate court may set aside a 
costs award if the application judge made an error in principle 
or if the costs award is plainly wrong. 
 
In Rand Estate, this court held that: 
 
The application judge who managed the proceedings was in 
a much better position than this court to make the necessary 
assessments underlying the findings of fact he eventually 
made. Those findings are, by their nature, somewhat 
subjective and the cold paper record cannot, in our view, 
capture all of the considerations that would be relevant to 
those findings. We defer to the [application] judge’s findings 
unless they are clearly in error and clearly material to his 
ultimate determination. 
As a result, this court owes a high degree of deference to the 
application judge’s holding…. [Citations omitted.] 

 
[57]      I see no basis to interfere with the motion judge’s discretionary 
decision to order Mr. Slansky to pay some portion of the costs wasted. 
 
[58]      In the event leave to appeal a costs order against counsel 
personally is necessary, I would grant leave. 

 
 
 
Introduction to the ‘Costs Rules’ 
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• Costs = money paid by the unsuccessful party to the successful party in 
litigation, adjusted for offers to settle, bad behaviour, and proportionality.  

 
• Aim: compensation for the costs of litigation.  

 
• ‘Partial indemnity’ is the norm (expect 60% of reasonable costs at best), 

‘substantial indemnity’ (90% of reasonable costs) are exceptional and 
usually based on offers to settle, and ‘full indemnity costs’ are rare.  

 
• These are discretionary awards and very hard to predict. 

 
 

Courts of Justice Act, R.S.O. 1990, c.C.43 
 
131.(1) Subject to the provisions of an Act or rules of court, the costs of 
and incidental to a proceeding or a step in a proceeding are in the 
discretion of the court, and the court may determine by whom and to 
what extent the costs shall be paid. 

 
See Rules 49 (Settlement Offers), 57 (Costs) 
 

Plaintiff’s Offer 
 
49.10  (1)  Where an offer to settle, 
 
(a) is made by a plaintiff at least seven days before the commencement 
of the hearing; 
 
(b) is not withdrawn and does not expire before the commencement of 
the hearing; and 
 
(c) is not accepted by the defendant, 
 
and the plaintiff obtains a judgment as favourable as or more 
favourable than the terms of the offer to settle, the plaintiff is 
entitled to partial indemnity costs to the date the offer to settle was 
served and substantial indemnity costs from that date, unless the 
court orders otherwise.  
 
Defendant’s Offer 
 
(2)  Where an offer to settle, 
 
(a) is made by a defendant at least seven days before the 
commencement of the hearing; 
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(b) is not withdrawn and does not expire before the commencement of 
the hearing; and 
 
(c) is not accepted by the plaintiff, 
 
and the plaintiff obtains a judgment as favourable as or less 
favourable than the terms of the offer to settle, the plaintiff is 
entitled to partial indemnity costs to the date the offer was served 
and the defendant is entitled to partial indemnity costs from that 
date, unless the court orders otherwise.  

... 
 
 
57.01  (1)  In exercising its discretion under section 131 of the Courts of 
Justice Act to award costs, the court may consider, in addition to the 
result in the proceeding and any offer to settle or to contribute made in 
writing, 
 
(0.a) the principle of indemnity, including, where applicable, the 
experience of the lawyer for the party entitled to the costs as well as the 
rates charged and the hours spent by that lawyer; 
 
(0.b) the amount of costs that an unsuccessful party could reasonably 
expect to pay in relation to the step in the proceeding for which costs 
are being fixed; 
 
(a) the amount claimed and the amount recovered in the proceeding; 
(b) the apportionment of liability; 
(c) the complexity of the proceeding; 
(d) the importance of the issues; 
(e) the conduct of any party that tended to shorten or to lengthen 
unnecessarily the duration of the proceeding; 
(f) whether any step in the proceeding was, 
 (i) improper, vexatious or unnecessary, or 
 (ii) taken through negligence, mistake or excessive caution; 
(g) a party’s denial of or refusal to admit anything that should have been 
admitted; 
(h) whether it is appropriate to award any costs or more than one set of 
costs where a party, 
 (i) commenced separate proceedings for claims that should have been 
 made in one proceeding, or 
 (ii) in defending a proceeding separated unnecessarily from another 
party  in the same interest or defended by a different lawyer; and 
 (iii) any other matter relevant to the question of costs.  
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Barlow v Citadel General Assurance Co. 
2008 CanLII 3215 (Ont. S.C.J.) 
 
Here the plaintiff was awarded $100,000 in damages and sought $250,000 in 
costs; costs in the amount of $90,000 were awarded (the trial judge held that the 
claim was ‘outlandish’ and seemed to have been made under the assumption that 
the defendant insurer should be punished for vigorously defending the claim).  
 
Aside from illustrating the general method by which costs are assessed, this case 
considers whether a lawyer may seek a premium from the losing party to assure 
that the lawyer’s bill is paid fully (that is; that the shortfall between actual costs and 
the costs ordered are paid by the losing party where the winning party has 
insufficient funds). 
 
Lalonde J.: 
 

4          Counsel for the plaintiff seeks a $50,000.00 premium on the 
basis that he took on the plaintiff's case on the basis that he would 
not recover any fees or disbursement unless the plaintiff was 
successful in a settlement or at trial. He states that his client had 
no financial ability to retain his services. 

... 
 
10          It is not my role in fixing costs to engage in another piece of 
litigation. I find that the argumentative supplementary costs submissions 
of plaintiff's counsel were not helpful. Counsel can find any number of 
costs decisions that, if improperly applied, can support outlandish 
positions. 
 
11          The plaintiff claimed a premium of $50,000.00 basically because 
she did not have the financial means to retain counsel (paragraph 3 of 
the plaintiff's submissions on costs)... In.. Ward v. Manufacturers Life 
Insurance Co., [2007] O.J. No. 4882 (Ont. C.A.)... In that case, 
Manufacturers Life froze Mr. Ward's vested commission account. Weiler 
J.A... states at paras. 69-71 that: 
 
¶ 69 The concerns underlying the decision in Walker apply equally to 
the new language of Rule 57.01. First, the new factors, like the old 
ones, are neutral in character and can apply equally to plaintiffs or 
defendants. Second, although the new factors do not specifically 
relate to the nature of the case or the conduct of the parties, they 
serve to uphold the principles of transparency and predictability 
that should govern costs awards. The two new factors merely 
make explicit the fact that, in the absence of a costs grid, there 
should be fairness and consistency in the amount that can be 
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charged for lawyers' time across similar pieces of litigation 
involving similar conduct and counsel. 
 
¶ 70 I would note that the phrase "the principle of indemnity" in the new 
legislation is qualified. The listed considerations are the experience of 
the lawyer, the rates charged, and the hours spent. While the clause is 
phrased inclusively, a risk premium is not of like kind to these 
considerations. 
 
¶ 71 Clause (0.b) confirms this interpretation by insisting that costs 
be what the unsuccessful party could "reasonably expect to pay." 
This engages the other concern about risk premiums explicit in 
Walker: that the defendant is not aware of his potential cost 
exposure because the premium is a private agreement between the 
plaintiff and his counsel. As noted in Walker, this is particularly 
important where, as here, a Rule 49 offer to settle has been made, and 
the defendant must be aware of the risk of refusing the plaintiff's offer. 
 
12          Weiler J.A. cancelled the $50,000.00 premium award. For the 
same reasons, I dismiss the plaintiff's claim for a $50,000.00 costs 
premium in this case. 

 
 
Clarington (Municipality) v. Blue Circle Canada Inc. 
2009 ONCA 722 (Ont. C.A.) 
 
Epstein J.A. held: 
 

[30]         The same principle was expanded upon in Mortimer v. 
Cameron (1994), 17 O.R. (3d) 1 (C.A.), at p.23, where Robins J. A., 
speaking for the court, set out the restricted circumstances in which 
a higher costs scale is appropriate with reference to Orkin at para. 
219. 
 
An award of costs on the solicitor-and-client scale, it has been 
said, is ordered only in rare and exceptional cases to mark the 
court’s disapproval of the conduct of a party in the 
litigation.  The principle guiding the decision to award 
solicitor-and-client costs has been enunciated thus: 

 
[S]olicitor-and-client costs should not be awarded unless 
there is some form of reprehensible conduct, either in the 
circumstances giving rise to the cause of action, or in the 
proceedings, which makes such costs desirable as a form of 
chastisement. 
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[31]         The narrow grounds justifying a higher costs scale were 
further reinforced by Abella J.A. in McBride Metal Fabricating Corp. 
v. H. & W. Sales Co. (2002), 59 O.R. (3d) 97 where, at para. 39, she 
said: 
 
Apart from the operation of Rule 49.10 (introduced to promote 
settlement offers), only conduct of a reprehensible nature has been 
held to give rise to an award of solicitor-and-client costs.  In the cases 
in which they were awarded there were specific acts or a series of 
acts that clearly indicated an abuse of process, thus warranting 
costs as a form of chastisement. 

… 
 
[45]         Of course, a distinction must be made between hard-fought 
litigation that turns out to have been misguided, on the one hand, 
and malicious counter-productive conduct, on the other.  The former, 
the thrust and parry of the adversary system, does not warrant 
sanction: the latter well may.  In Apotex v. Egis Pharmaceuticals 
substantial indemnity costs were justified as a means “to discourage 
harassment of another party by the pursuit of fruitless 
litigation...particularly where a party has conducted itself improperly 
in the view of this court.” For other examples of abuses of process 
leading to elevated costs, see Dyer at pp.184 - 85. 
 
[46]         Here, there is no finding or evidence in the record of 
“harassment…by the pursuit of fruitless litigation”.  The settling 
defendants were entitled to advance their position; they were not 
required to settle.  In the end, the trial judge did not agree with 
their position but the settling defendants did nothing to abuse 
the process of the court.  In short, there was no wrongdoing on the 
part of the settling defendants that warranted a rebuke from the court. 

 
Clarington is difficult in that the Court does not provide much insight into the level 
of fault that is required other than to repeat certain traditional characterizations of 
conduct (such as ‘reprehensibility’) that are not related to values, except for one: 
abuse of process. and the administration of justice is prejudiced by vexatious or 
oppressive conduct. 
 


