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XI.  TRUSTEE LIABILITY, CONSTRUCTIVE TRUSTS, AND REMEDIES FOR 
WRONGDOING 
 
 
A.  LIABILITY OF THE TRUSTEE TO SUFFER A PERSONAL REMEDY 
 
As we have seen, the Trustee owes fiduciary obligations and an obligation of 
competence to the beneficiaries of the trust. A number of personal and proprietaries 
remedies are available as well as a narrow trustee-specific defence. 
 
 
Process: Demands for an Accounting and Passing of Accounts 
 

Trustee Act, RSO 1990, c T.23 
 
23 (1) A trustee desiring to pass the accounts of dealings with the trust estate 
may file the accounts in the office of the Superior Court of Justice, and the 
proceedings and practice upon the passing of such accounts shall be the same 
and have the like effect as the passing of executors’ or administrators’ 
accounts in the court. 

 
See sub-rules 74.16 and 74.17 of the Rules of Civil Procedure, RRO 1990, Reg 194 
for procedures in respect of an application to pass trustee accounts. 
 
Libertarian Investments Ltd v Hall 
[2013] 16 HKCFA 93 (H.K.C.A.) 
 
The plaintiff and defendant agreed on a plan to obtain a controlling interest in a 
company, TSE. Towards that end, the plaintiff transferred substantial funds to a third 
party and the defendant represented that the funds were used in part to acquire shares 
in TSE. The defendant defrauded the plaintiff of £5.5M. The matter came before the 
court and two issues dominated argument: (i) whether the defendant was in a fiduciary 
relationship to the plaintiff (which was found to be the case); (ii) if so, whether a 
compensatory remedy could be ordered; and, (iii) the quantification of compensation and 
whether considerations of causes and mitigation in common law were relevant. All 
members of the panel agreed that there was a fiduciary relationship between the parties.  
 
(a) What is the relationship between a claim for compensation and an accounting? 
 
Ribeiro J.: 
 

F.6 Account and election 

 



 2 

[97]  Before leaving this discussion of the applicable principles, an incidental 
issue ought to be disposed of. As part of its cross-appeal, one of the 
plaintiff’s grounds of appeal involves the complaint that the Courts below 
had erred in law by overriding the plaintiff’s election in favour of an 
immediate assessment of equitable compensation, compelling it instead 
to pursue separate proceedings involving the taking of an account. 
 
[98]  It falls to be considered later in this judgment whether a direction that an 
account be taken is necessary or justified. However, for the reasons given by 
Lord Millett NPJ in his judgment which I have had the benefit of reading in draft, 
the aforesaid ground of appeal proceeds on the mistaken premise that an 
order for the taking of an account and an award of equitable 
compensation are inconsistent remedies requiring and entitling the 
plaintiff to make an election between the two. 
 
[99]  As Lord Millett NPJ points out, they are not mutually inconsistent. In 
a case like the present, where the account is aimed at ascertaining the 
true position between the fiduciary and the beneficiary, ‘... it can be 
regarded as no more than a procedure ancillary to the ascertainment of 
other rights’. In some cases, they may cumulatively be invoked, seeking 
first an account and then substantive relief. In other cases, an account 
may be considered unnecessary and the Court may directly award 
equitable compensation. It follows that no question of election arises and 
that ground of appeal requires no further discussion. 

 
 
Lord Millet: 
 

[166]  There are traces in the arguments both here and below of the 
proposition that account and equitable compensation are alternative and 
inconsistent remedies and that a plaintiff must elect between them. It is 
only right to say at once that this is not the ground on which either court 
below ordered an account when the plaintiff asked for equitable 
compensation; but since the proposition is advanced from time to time it 
is appropriate to explain why it is mistaken. 
 
[167]  It is often said that the primary remedy for breach of trust or fiduciary 
duty is an order for an account, but this is an abbreviated and potentially 
misleading statement of the true position. In the first place an account is not a 
remedy for wrong. Trustees and most fiduciaries are accounting parties, 
and their beneficiaries or principals do not have to prove that there has 
been a breach of trust or fiduciary duty in order to obtain an order for 
account. Once the trust or fiduciary relationship is established or 
conceded the beneficiary or principal is entitled to an account as of right. 
Although like all equitable remedies an order for an account is discretionary, in 
making the order the court is not granting a remedy for wrong but enforcing 
performance of an obligation. 
 
[168]  In the second place an order for an account does not in itself provide 
the plaintiff with a remedy; it is merely the first step in a process which 
enables him to identify and quantify any deficit in the trust fund and seek 
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the appropriate means by which it may be made good. Once the plaintiff 
has been provided with an account he can falsify and surcharge it. If the 
account discloses an unauthorised disbursement the plaintiff may falsify it, that 
is to say ask for the disbursement to be disallowed. This will produce a deficit 
which the defendant must make good, either in specie or in money. Where the 
defendant is ordered to make good the deficit by the payment of money, the 
award is sometimes described as the payment of equitable compensation; but 
it is not compensation for loss but restitutionary or restorative. The amount of 
the award is measured by the objective value of the property lost determined at 
the date when the account is taken and with the full benefit of hindsight. 
 
[169]  But the plaintiff is not bound to ask for the disbursement to be 
disallowed. He is entitled to ask for an inquiry to discover what the defendant 
did with the trust money which he misappropriated and whether he dissipated it 
or invested it, and if he invested it whether he did so at a profit or a loss. If he 
dissipated it or invested it at a loss, the plaintiff will naturally have the 
disbursement disallowed and disclaim any interest in the property in which it 
was invested by treating it as bought with the defendant’s own money. If, 
however, the defendant invested the money at a profit, the plaintiff is not bound 
to ask for the disbursement to be disallowed. He can treat it as an authorised 
disbursement, treat the property in which it has been invested as acquired with 
trust money, and follow or trace the property and demand that it or its traceable 
proceeds be restored to the trust in specie. 
 
[170]  If on the other hand the account is shown to be defective because it does 
not include property which the defendant in breach of his duty failed to obtain 
for the benefit of the trust, the plaintiff can surcharge the account by asking for 
it to be taken on the basis of ‘wilful default’, that is to say on the basis that the 
property should be treated as if the defendant had performed his duty and 
obtained it for the benefit of the trust. Since ex hypothesi the property has not 
been acquired, the defendant will be ordered to make good the deficiency by 
the payment of money, and in this case the payment of ‘equitable 
compensation’ is akin to the payment of damages as compensation for loss. 
 
[171]  In an appropriate case the defendant will be charged, not merely with the 
value of the property at the date when it ought to have been acquired or at the 
date when the account is taken, but at its highest intermediate value. This is on 
the footing either that the defendant was a trustee with power to sell the 
property or that he was a fiduciary who ought to have kept his principal 
informed and sought his instructions. 
 
[172]  At every stage the plaintiff can elect whether or not to seek a 
further account or inquiry. The amount of any unauthorised disbursement 
is often established by evidence at the trial, so that the plaintiff does not 
need an account but can ask for an award of the appropriate amount of 
compensation. Or he may be content with a monetary award rather than 
attempt to follow or trace the money, in which case he will not ask for an 
inquiry as to what has become of the trust property. In short, he may elect 
not to call for an account or further inquiry if it is unnecessary or unlikely 
to be fruitful, though the court will always have the last word. 
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[173]  In the present case the trial judge ordered accounts and enquiries 
because he considered that the evidence was insufficient to enable him 
to quantify the amount of compensation to which the plaintiff was entitled 
to be determined with any degree of accuracy, and his decision was 
affirmed by the Court of Appeal. This was an exercise of the court’s 
discretion and as such is one which should not lightly be overturned. But 
the question is a procedural one and this court is in as a good a position 
as the trial judge to reach a decision. 
 

 
(b) Principles Relating to Equitable Compensation 
 
Ribeiro J. 
 

[84]  In the present appeal, the plaintiff’s case is that the defendant caused loss 
to the trust fund as a result of his breach and the controversy between the 
parties relates solely to the remedy of equitable compensation sought by the 
plaintiff. 
 
[85]  In Nocton v Lord Ashburton, Viscount Haldane LC noted that it was 
established that in cases of actual fraud, the Courts of Chancery, in both their 
concurrent and exclusive jurisdiction, could order the defendant ‘to make 
restitution, or to compensate the plaintiff by putting him in as good a position 
pecuniarily as that in which he was before the injury’. He held that this applied 
equally in cases of equitable fraud, including breaches of fiduciary duty. Thus, 
taking the example of a solicitor who had misused his fiduciary position, his 
Lordship stated: 
 
‘It did not matter that the client would have had a remedy in damages for 
breach of contract. Courts of Equity had jurisdiction to direct accounts to be 
taken, and in proper cases to order the solicitor to replace property improperly 
acquired from the client, or to make compensation if he had lost it by acting in 
breach of a duty which arose out of his confidential relationship to the man who 
had trusted him.’  
 
[86]  As Gummow J pointed out, Viscount Haldane LC’s judgment shows that: 
 
‘Where the breach of duty produces not a gain to the fiduciary but a loss to the 
party to whom the fiduciary duty was owed... there is an obligation to account 
for the loss by provision of equitable compensation.’ 
  
[87]  Equitable compensation rests on the premise that the basic duty of a 
trustee or fiduciary who has misappropriated assets or otherwise caused loss 
or damage to the trust estate in breach of his duty is to restore the lost property 
to the trust (together with an account of profits if applicable). Where 
restoration in specie is not possible, the Court may order equitable 
compensation in place of restoration. As Lord Browne-Wilkinson stated: 
 
‘If specific restitution of the trust property is not possible, then the liability of the 
trustee is to pay sufficient compensation to the trust estate to put it back to 
what it would have been had the breach not been committed...’  
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[88]  Thus, where a company was entitled to have certain shares restored to it 
by a director who had received the shares in breach of fiduciary duty, the Court 
did not consider restoration of the shares in specie an adequate or just remedy 
where their value, previously £80 per share, had dropped to £1 per share. The 
director was ordered instead to pay the company £80 per share with interest 
from the time he received them. 
  
[89]  Where the breach consists of a wilful failure by the fiduciary to carry out 
his fiduciary duty, his omission causing loss to the trust estate, he is liable to 
account on a wilful default basis. This is explained by the editors of Snell’s 

Equity as follows: 
 
‘The trustee is required to restore the financial position of the trust fund to what 
it would have been if the trustee had not been guilty of wilful default. The effect 
is that the trustee must pay fresh money into the account. The trustee’s liability 
is essentially to compensate the trust for the consequential losses that follow 
from the trustee’s breach.’  
 
[90]  As we have seen, in pursuing the restorative objective of equitable 
compensation, the common law rules requiring the loss to be foreseeable and 
not too remote do not apply. The Court is therefore entitled to assess 
compensation ‘with the full benefit of hindsight’. 
  
[91]  Consequently, the loss is assessed at the time of judgment and the Court 
is entitled to take into account any post-breach changes affecting the value of 
the lost trust property. McLachlin J, following Wilson J, 75  cited with approval 
the following passage from the judgment of Street J in Re Dawson; Union 

Fidelity Trustee Co v Perpetual Trustee Co: 
  
‘... in a claim against a defaulting trustee ... his obligation has always been 
regarded as tantamount to an obligation to effect restitution in specie; such an 
obligation must necessarily be measured in the light of market fluctuations 
since the breach of trust; and in my view it must also necessarily be affected, 
where relevant, by currency fluctuations since the breach.’ 
 
[92]  It must however be kept in mind, as McLachlin J pointed out  [in Canson 
Enterprises Ltd v Boughton & Co, [1991] SCR 534 (S.C.C.)]: 
 
‘While foreseeability of loss does not enter into the calculation of compensation 
for breach of fiduciary duty, liability is not unlimited. Just as restitution in 

specie is limited to the property under the trustee's control, so equitable 
compensation must be limited to loss flowing from the trustee's acts in relation 
to the interest he undertook to protect. Thus Davidsonstates ‘it is imperative to 
ascertain the loss resulting from breach of the relevant equitable duty’.... 
 
[93]  Where the plaintiff provides evidence of loss flowing from the relevant 
breach of duty, the onus lies on a defaulting fiduciary to disprove the apparent 
causal connection between the breach of duty and the loss (or particular 
aspects of the loss) apparently flowing therefrom. 
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[94]  Tipping J so held in BNZ v NZ Guardian Trust Co Ltd. Similarly, when 
in Maruha Corporation and Muruha (NZ) Ltd v Amaltal Corporation Ltd, a 
defaulting fiduciary sought an offset against the compensation payable for its 
default, the Court required it to show that the proposed offset ‘was an 
incontrovertible benefit to the person to whom the fiduciary duty was owed’ 
emphasising ‘that it is for the defaulting fiduciary to establish that such a benefit 
has been gained.’ 
  
[95]  Another instance is found in the judgment of Mason J in Hospital 

Products, when dealing with a defaulting fiduciary who has ‘so mixed an 
indeterminate profit with his own property as to render the identification of the 
gain impossible’. In such a situation, ‘... the whole will be treated as trust 
property, except so far as he may be able to distinguish what is his own’. His 
Honour also suggested that in a case where a fraudulent fiduciary acquired a 
profit through a combination of trust property and his own property or efforts, ‘It 
may well be that equity in such circumstances will not seek to apportion the 
gain’. 
  
[96]  McLachlin J helpfully provided the following summary of the rules 
relating to equitable compensation [in Canson Enterprises Ltd v 
Boughton & Co, [1991] SCR 534 (S.C.C.)]: 
 
‘In summary, compensation is an equitable monetary remedy which is 
available when the equitable remedies of restitution and account are not 
appropriate. By analogy with restitution, it attempts to restore to the 
plaintiff what has been lost as a result of the breach, ie, the plaintiff's lost 
opportunity. The plaintiff's actual loss as a consequence of the breach is 
to be assessed with the full benefit of hindsight. Foreseeability is not a 
concern in assessing compensation, but it is essential that the losses 
made good are only those which, on a common sense view of causation, 
were caused by the breach. The plaintiff will not be required to mitigate, 
as the term is used in law, but losses resulting from clearly unreasonable 
behaviour on the part of the plaintiff will be adjudged to flow from that 
behaviour, and not from the breach. Where the trustee's breach permits 
the wrongful or negligent acts of third parties, thus establishing a direct 
link between the breach and the loss, the resulting loss will be 
recoverable. Where there is no such link, the loss must be recovered from 
the third parties.’  

 
 
Campbell v Hogg 
[1930] 3 DLR 673 (PC) 
 
The trustee failed to keep accounts.  Certain transactions were disputed by the 
beneficiary and there was no documentation to show what had in fact transpired; the 
trustee maintained that he gave funds to the beneficiary and the beneficiary denied that 
to be the case. Quite simply, the trustee had to compensate the beneficiary for the value 
of property which he could not account for properly. 
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Canson Enterprises Ltd v Boughton & Co  
[1991] SCR 534 
 
Here a solicitor acted for the purchasers in a land transaction and in the preparation of a 
joint venture agreement to develop it. Unknown to the purchasers, an intermediate 
company had bought the land from the vendors and resold it to the purchasers at a 
substantially higher price (they ‘flipped’ the land). The solicitor also acted for the 
intermediate company in its purchase and resale of the land, but did not disclose to the 
purchasers that the land was not being purchased directly from the vendors. The 
purchasers then proceeded with development of the property but suffered substantial 
losses when piles supporting a constructed warehouse began to sink. They obtained 
judgment against the soils engineers and pile-driving company they had retained, but 
were left with a large shortfall when these defendants could not pay. The purchasers 
then sued the solicitor on an agreed statement of fact. The parties agreed that the 
purchasers would not have purchased the property or entered into the joint venture had 
they known of the involvement of the intermediate company. The solicitor was held liable 
for breach of fiduciary duty for failing to disclose the intermediary’s purchase. The issue 
then was damages – was the solicitor liable for more than the secret profit or the whole 

of the defendant’s loss?  
 
Trial:  

Secret profit, as well as consequential damages of the expenses incurred 
on the warehouse project prior to the wrongful acts of the engineers and 
pile-drivers.  

 
Court of Appeal:  
 

A fiduciary who mishandles trust property and causes a loss is liable in 
damages to be calculated by analogy to trust law. The shortfall was not 
recoverable because such damages did not flow from the breach of 
fiduciary obligation but were the unrelated fault of the soils engineers and 
pile-driving contractor.  

 
SCC:  
 

The majority held that while equitable compensation is compensatory and 
are on par with common law damages to some extent, the principles of 
forseeability and remoteness play no role in respect of breach of trust 
(although they may in respect of breach of fiduciary duty outside breach 
of trust). Thus the solicitor was liable merely for returning the secret profit.  
 
The minority held rejected the distinction between two types of fiduciary 
obligation and factoring in remoteness in calculating the damages – the 
beneficiary was entitled to be made whole again. However, causation is 
relevant as a matter of common sense – hence, the negligence of the 
engineers was not caused by the solicitor’s breach of fiduciary duty.  

 
LaForest J (for the majority) held: 
 

82 What is important for our purposes is the manner in which the 
Court of Appeal dealt with compensation, and in particular the 
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question whether the compensation could be reduced in respect of 
the second investment in 1977 because of Day's contributory 
negligence. Like the trial judge, it concluded that it was proper to 
apportion the loss. In its view, not only was this justifiable on the 
basis of equitable principles, but law and equity had become so 
merged in this area that the principles of contribution should 
apply. As well, judge-made law was quite properly affected by 
legislative action, there the Contributory Negligence Act, and by other 
current trends. Having reviewed a number of cases where there was an 
intermingling of common law and equitable principles, Cooke P. 
continued, at p. 451: 

 
‘These developments accord with what is probably the most 
authoritative modern exposition of the effect that should be accorded to 
the Judicature Acts in England, namely the speech of Lord Diplock in 
United Scientific Holdings Ltd v Burnley Borough Council [1978] AC 
904, 924-927. As Lord Diplock put it, law and equity have mingled now; 
the Acts did not bring to a sudden halt the whole process of 
development of the common law of England that had been so notable a 
feature of the preceding decades; the legislation placed no ban upon 
further development of substantive rules by judicial decision. I 
respectfully subscribe to such views, as will be apparent from Hayward 

v Giordani [1983] NZLR 140, 148: 
 

‘Compensation or damages in equity were traditionally said to 
aim at restoration or restitution, whereas common law tort 
damages are intended to compensate for harm done; but in 
many cases, the present being one, that is a difference without 
a distinction. There is, however, the more significant historical 
difference that Courts of equity were regarded as having wider 
discretions than common law Courts. Equitable relief was said to be 
always discretionary. Its grant or refusal was influenced by ideas 
expressed in sundry maxims. He who seeks equity must do equity. 
He who seeks equity must come with clean hands. Delay defeats 
equity. These are merely examples. Further, relief could be granted 
on terms or conditions. 
 
‘Whether or not there are reported cases in which compensation for 
breach of a fiduciary obligation has been assessed on the footing 
that the plaintiff should accept some share of the responsibility, 
there appears to be no solid reason for denying jurisdiction to follow 
that obviously just course, especially now that law and equity have 
mingled or are interacting. It is an opportunity for equity to show that 
it has not petrified and to live up to the spirit of its maxims. 
Moreover, assuming that the Contributory Negligence Act does not 
itself apply, it is nevertheless helpful as an analogy, on the principle 
to which we in New Zealand are increasingly giving weight that the 
evolution of Judge-made law may be influenced by the ideas of the 
legislature as reflected in contemporary statutes and by other 
current trends: compare Dominion Rent A Car Ltd v Budget Rent a 
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Car Systems (1970) Ltd [1978] 2 NZLR 395, citing Erven Warnink v 

J Townend & Sons (Hull) Ltd [1979] AC 731, 743 per Lord Diplock.’ 
 

83     I agree with this approach. As I have attempted to demonstrate, it 
would be possible to reach this result following a purely equitable path. I 
agree with Cooke P. that the maxims of equity can be flexibly adapted to 
serve the ends of justice as perceived in our days. They are not rules that 
must be rigorously applied but malleable principles intended to serve the 
ends of fairness and justice. Viscount Haldane reminded us in Nocton v. 

Lord Ashburton of the elasticity of equitable remedies. But in this area, it 
seems to me, even the path of equity leads to law. The maxim that 
"equity follows the law" (though I realize that it has traditionally been 
used only where the Courts of Chancery were called in the course of 
their work to apply common law concepts) is not out of place in this 
area where law and equity have long overlapped in pursuit of their 
common goal of affording adequate remedies against those placed in 
a position of trust or confidence when they breach a duty that 
reasonably flows from that position. And, as I have indicated, willy-
nilly the courts have tended to merge the principles of law and equity 
to meet the ends of justice as it is perceived in our time. That, in effect, 
is what was done in Jacks v. Davis, supra, and by the courts below in the 
instant case. As I see it, this is both reasonable and proper. It is worth 
observing that while the breakthrough in Hedley Byrne & Co. v. Heller & 

Partners Ltd., supra, took place in a common law context, it finds its roots in 
equitable principles; see Gummow in Equity, Fiduciaries and Trusts, supra, 
at pp. 60-61; Davidson, supra, at pp. 370-71. 

 
McLachlin J (minority) held at para 84: 
 

… compensation is an equitable monetary remedy which is available 
when the equitable remedies of restitution and account are not 
appropriate. By analogy with restitution, it attempts to restore to the 
plaintiff what has been lost as a result of the breach, i.e., the plaintiff's 
lost opportunity. The plaintiff's actual loss as a consequence of the 
breach is to be assessed with the full benefit of hindsight. 
Foreseeability is not a concern in assessing compensation, but it is 
essential that the losses made good are only those which, on a 
common sense view of causation, were caused by the breach. The 
plaintiff will not be required to mitigate, as the term is used in law, but 
losses resulting from clearly unreasonable behaviour on the part of 
the plaintiff will be adjudged to flow from that behaviour, and not from 
the breach. Where the trustee's breach permits the wrongful or 
negligent acts of third parties, thus establishing a direct link between 
the breach and the loss, the resulting loss will be recoverable. Where 
there is no such link, the loss must be recovered from the third 
parties. 

 
[subsequently quoted with approval by Binnie J. for the Court in Cadbury Schweppes 

Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142, para. 93. The point is accepted in the next 
case]. 
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Accounting of Profits: 
 
MacMillan Bloedel Ltd. v. Binstead 
(1983), 14 ETR 269 (BSSC) 
 
Where a company director held a share in a company purchasing chattels (logs) from his 
employer, and where the director does not disclose the conflict of interest and obtain 
consent, he will be liable for breach of fiduciary duty. The appropriate remedy is an 
accounting of all profits made in respect of the property purchased in breach of fiduciary 
duty notwithstanding that the employer has suffered no loss. 

Per Dohm J: 

 

60.    … Where there has been a breach of fiduciary duty, as in the 
present circumstances, the law calls upon the Defendants to account to the 
plaintiff for any profit made or benefit received as a result of the breach of 
duty. This is not the same as paying damages, which are compensatory in 
nature. The purpose of damages is to put the plaintiff in the same position it 
would have been in if not for the wrongdoing. Here the plaintiff suffered little 
damage and will be in a better position than it would have been in if not for 
the wrongful act of the defendants. 

61     A trustee who has breached his duty and profited as a result is 
obligated to disgorge those profits regardless of whether there is a 
corresponding loss to the cestu que trust. Nowhere is this principle more 
clearly stated than in Boardman v. Phipps by Upjohn, L.J.: 

"Rules of equity have to be applied to such a great diversity of 
circumstances that they can be stated only in the most general terms and 
applied with particular attention to the exact circumstances of each case. 
The relevant rule for the decision of this case is the fundamental rule of 
equity that a person in a fiduciary capacity must not make a profit out of his 
trust which is part of the wider rule that a trustee must not place himself in a 
position where his duty and his interest may conflict. I believe the rule is 
best stated in Bray v. Ford by Lord Herschell, who plainly recognised its 
limitations: 

'It is an inflexible rule of a Court of Equity that a person in a fiduciary 
position, such as the respondents, is not, unless otherwise expressly 
provided, entitled to make a profit; he is not allowed to put himself in a 
position where his interest and duty conflict. It does not appear to me 
that this rule is, as has been said, founded upon principles of morality. I 
regard it rather as based on the consideration that, human nature being 
what it is, there is danger, in such circumstances, of the person holding 
a fiduciary position being swayed by interest rather than by duty, and 
thus prejudicing those whom he was bound to protect. It has, therefore, 
been deemed expedient to lay down this positive rule." 

62.  Basic to the application of this principle is a determination of what is 
meant by the term "profit". The Oxford Dictionary describes "profit" as being 
"the surplus product of industry after deducting wages, cost of raw material, 
rent and charges". In the present circumstances then, what must be 
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returned by the Defendants to MB is the difference between the gross 
earnings of MB transactions and expenses. In Waters on Trusts, the 
learned author states it in these terms: 

 

"In principle, if the beneficiary is enriched, he should be liable to meet the 
expenses of the person who has thus enriched him, and this approach is 
applied in those cases where the court deems a person a constructive 
trustee of property for another. The constructive trustee, although he 
installed the improvements, for instance, thinking or intending to 
claim that the property in question is his own, will be held entitled to 
recover what he put into the property." 

 
The expenses though must be proper, that is, all reasonable and necessary 
expenses incurred by the trustee in earning the profit.  

 
[The principle of deducting reasonable expenses can also extend to tax liability; see 
Hanson v. Clifford (1994), 59 C.P.R. (3d) 465 (BCSC).]  
 
 
 
B. DEFENCES AND OTHER CONSIDERATIONS 
 
(a)  The Retired Trustee 
 
A trustee is liable for acts or omissions that fail to fulfill the duty of care owed during his 
or her tenure as trustee. Early retirement, however, will not render the trustee safe from 
liability where his or her acts or omissions during administration of the trust would 
facilitate a breach and where the trustee retires in order to save himself or herself from 
liability but does nothing to prevent the breach. 
 
Head v Gould 
[1898] 2 Ch 250 
 
A retired trustee may be an accessory to his or her successor’s breach, but narrowly. 
 
Per Kekewich J: 
 

What their successors did was to convert the whole remaining trust property 
and improperly to spend it. They knew that G. D. Gould was reflecting on some 
possible mode of assisting Mrs. Head, and he had told them, by his letter to Mr. 
Clapp of November 2, 1894, that he was turning his attention to some means of 
doing this; but apparently he was as conscious as Messrs. Houlditch & Clapp 
themselves of the difficulty of doing this, and he certainly never hinted at doing 
it in the manner ultimately adopted. On reflective study of the evidence and 
correspondence, and notwithstanding suspicious criticism of some unhappy 
expressions in Mr. Clapp's letters, I do not believe that Messrs. Houlditch and 
Clapp contemplated any breach of trust at all, and I am convinced that they 
never contemplated that actually committed. With the judgment of the Court of 
Appeal in  Clark v. Hoskins before us it is easy to understand the Master of the 
Rolls as meaning what he probably intended to express - that in order to 
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make a retiring trustee liable for a breach of trust committed by his 
successor you must shew, and shew clearly, that the very breach of trust 
which was in fact committed was not merely the outcome of the 
retirement and new appointment, but was contemplated by the former 
trustee when such retirement and appointment took place. That is clearly 
the doctrine of  Clark v. Hoskins. It will not suffice to prove that the former 
trustees rendered easy or even intended, a breach of trust, if it was not in fact 
committed. They must be proved to have been guilty as accessories before the 
fact of the impropriety actually perpetrated. 

 
 
(b)  Consent, Participation, Acquiescence or Release by the Beneficiary  
 
The beneficiary cannot claim for breach of trust if he or she assented to or concurred in 
the breach or, after the fact, confirmed the act or released the trustee from liability if the 
beneficiary is of age, has had full disclosure and knows the consequences of hir or her 
decision, and there is no undue influence brought to bear in him or her to decide one 
way or another. 
 
Re Pauling  
[1963] Ch 576 
[1964] Ch 303 
 
There was a family trust. A father and his children were amongst the beneficiaries. The 
father tricked the trustee into making advancements to his children for their own needs, 
but used the money for other purposes. The children were adults but did not object. The 
children brought an action against the trustee. At trial, Wilberforce J. held that when 
considering whether it was fair and equitable for a beneficiary who had concurred in 
such transactions to sue the trustee for breach of trust the court must consider all the 
circumstances in which the concurrence was given, and that subject to that, it 
was not necessary that the beneficiary should know that what he was concurring 
in was a breach of trust provided that he fully understood what he was concurring 
in, and that it was not necessary that the beneficiary himself should have 
benefited by the breach of trust. In the Court of Appeal, the position was clarified such 
that the beneficiary who doesn’t consent but who benefits cannot have double 
recovery – the benefits obtained must be deducted from the compensation due. 
 
 
(c)  Limitations 
 
In Ontario there is no special treatment of breach of trust claims under the Limitations 
Act, 2002, SO 2002: 
 

Basic limitation period 
 
4.  Unless this Act provides otherwise, a proceeding shall not be commenced in 
respect of a claim after the second anniversary of the day on which the claim 
was discovered.  
 
Discovery 
5.  (1)  A claim is discovered on the earlier of, 
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(a) the day on which the person with the claim first knew, 
 

(i) that the injury, loss or damage had occurred, 
 
(ii) that the injury, loss or damage was caused by or contributed to by an 
act or omission, 
 
(iii) that the act or omission was that of the person against whom the claim 
is made, and 
 
(iv) that, having regard to the nature of the injury, loss or damage, a 
proceeding would be an appropriate means to seek to remedy it; and 
 

(b) the day on which a reasonable person with the abilities and in the 
circumstances of the person with the claim first ought to have known of the 
matters referred to in clause (a). 
 
Presumption 
(2)  A person with a claim shall be presumed to have known of the matters 
referred to in clause (1) (a) on the day the act or omission on which the claim is 
based took place, unless the contrary is proved.  
 
Demand obligations 
(3)  For the purposes of subclause (1) (a) (i), the day on which injury, loss or 
damage occurs in relation to a demand obligation is the first day on which there 
is a failure to perform the obligation, once a demand for the performance is 
made.  

 
 
(d)  Laches 
 
Before the development of modern statutes governing civil procedure, equitable 
doctrines developed alongside substantive common law and equity law to regulate 
procedure. The equitable maxim Vigilantibus Et Non Dormientibus Jura Subveniunt (the 
laws aid those who are vigilant, not those who sleep) gave rise to the doctrine of laches. 
The doctrine is not a defence and does not rely on merely the passage of time, but 
rather looks to acquiesce on the part of the claimant and detrimental reliance on the part 
of the defendant so as to recognize in essence a waiver or set up an estoppel.  
 
In Re Hipel Estate, 2011 ONSC 5259 (Ont. S.C.J.); appeal dismissed, Jacques v. Hipel 
Estate, 2012 ONCA 371; application for leave to appeal refused, 2012 CanLII 76984 
(S.C.C.), Justice Parayeski dealt with an unusual case. The deceased died and 52 years 
later one of his children brought an action against the successor corporate trustee for 
breach of trust in that no distribution was ever made to her. On that point (i.e. breach), 
the Court found that the distribution had not in fact been made. Questions arose, inter 

alia, based on laches. Parayeski J. nicely summarized the doctrine: 
 

[29]      The doctrine itself has been defined by the Supreme Court of Canada 
in its 1992 decision in M(K) v. M(H) [[1992] 3 S.C.R. 6]… as follows: 
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Thus there are two distinct branches of the laches doctrine, and either 
will suffice as a defence to a claim in equity.  What is immediately 
obvious from all of the authorities is that mere delay is insufficient to 
trigger laches under either of the two branches.  Rather the doctrine 
considers whether the delay of the plaintiff constitutes acquiescence or 
results in circumstances that make the prosecution of the action 
unreasonable.  Ultimately, laches much be resolved as a matter of 
justice between the parties, as is the as with any equitable doctrine. 

  
[30]      Whether a defendant is entitled to the equitable relief of laches is: 
 

a) discretionary; and 
 
b) not available by merely demonstrating that there has been delay on the 
part of the plaintiff. 

 
[31]      In order for this court to exercise its discretion in its favour, the 
defendant must demonstrate that Norma, by delaying the commencement of 
her action, either: 
 

a) acquiesced in the defendant’s conduct,  or 
  
b) (i) caused the defendant to alter its position in reasonable reliance on her 
acceptance of the status quo; or (ii) otherwise permitted a situation to arise 
which it would be unjust to disturb. 

  
[32]      Under the first branch of the doctrine of laches, as defined in the M(K) 

v. M(H) decision, (supra), knowledge by the plaintiff of her rights is critical to 
determining whether she has acquiesced in them.  The standard is objective, 
i.e. : “the question is whether it is reasonable for the plaintiff to be ignorant of 
her legal rights given her knowledge of the underlying facts relevant to a 
possible legal claim”… 

… 
 
[34]      The second branch of the doctrine of laches does not depend upon 
acquiescence, with its component of knowledge, on the part of the plaintiff.  
Rather, it focuses on prejudice to the defendant.  

 
Thus, laches operates on the unconscionable conduct of the claimant in the form of 
seeking justice before the Court after having acquiesced in delay to the prejudice of the 
defendant. In concept and application, then, laches is distinct from a statutory limitation 
period but can be pleaded together with a conventional limitations defence. 
 
Gottselig Estate v. Gottselig Estate 
2014 SKQB 20 (Sask. Q.B.) 
 
The court held: 
 

50  The respondent also submits that this claim should be dismissed based on 
the equitable doctrines of laches and acquiescence. As noted by Wilkinson J. 
in Marshall v. Marshall Estate, supra, those defences are available even in 
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relation to a claim pursuant to an express trust, and despite the fact that 
statutory limitation periods do not apply to such claims. That is equally so in 
relation to a claim based on a constructive or resulting trust. 
 
51  Laches is an equitable doctrine. In Waters' Law of Trusts, supra, the 
principled justification for the doctrine is described as follows: (at p. 1242-43) 
No legal system could allow a person who has a legal claim to do nothing over 
a long period of time to then assert it, and bring his action because it pleases 
him at that moment to do so. A would-be defendant is reasonably entitled to 
ask that action shall be brought when the evidence, particularly in his own 
favor, is still available and at least relatively fresh. Nor is it unreasonable for 
him to assume, if the would-be plaintiff does nothing for a considerable period 
of time, that the latter has condoned the wrongdoer's act or omission, and 
intends that the wrongdoer may arrange his affairs accordingly. Courts of 
equity traditionally adopted these views, and applied them in the doctrine of 
laches. The claimant who delayed bringing his claim for an unreasonable 
period of time was taken to have acquiesced in the circumstances brought 
about by the wrongdoing. [footnotes omitted] 
 
52  The scope of the doctrine of laches was summarized by La Forest J. in M. 

(K.) v. M. (H.), [1992] 3 S.C.R. 6, [1992] S.C.J. No. 85 (QL). As he notes: 
 
97 The leading authority on laches would appear to be Lindsay Petroleum Co. 

v. Hurd (1874), L.R. 5 P.C. 221, in which the doctrine is explained as follows, at 
pp. 239-40: 
 
... the doctrine of laches in Courts of Equity is not an arbitrary or a technical 
doctrine. Where it would be practically unjust to give a remedy, either because 
the party has, by his conduct, done that which might fairly be regarded as 
equivalent to a waiver of it, or where by his conduct and neglect he has, though 
perhaps not waiving that remedy, yet put the other party in a situation in which 
it would not be reasonable to place him if the remedy were afterwards to be 
asserted, in either of these cases, lapse of time and delay are most material. 
But in every case, if an argument against relief, which otherwise would be just, 
is founded upon mere delay, that delay of course not amounting to a bar by any 
statute of limitations, the validity of that defence must be tried upon principles 
substantially equitable. Two circumstances, always important in such cases, 
are, the length of the delay and the nature of the acts done during the interval, 
which might affect either party and cause a balance of justice or injustice in 
taking the one course or the other, so far as relates to the remedy. 
 
This explanation was approved by Lord Blackburn in Erlanger v. New 

Sombrero Phosphate Co. (1878), 3 App. Cas. 1218 (H.L.), where, after quoting 
the above passage, he comments, at pp. 1279-80: 
 
I have looked in vain for any authority which gives a more distinct and definite 
rule than this; and I think, from the nature of the inquiry, it must always be a 
question of more or less, depending on the degree of diligence which might 
reasonably be required, and the degree of change which has occurred, 
whether the balance of justice or injustice is in favour of granting the remedy or 
withholding it. The determination of such a question must largely depend on the 



 16 

turn of mind of those who have to decide, and must therefore be subject to 
uncertainty; but that, I think, is inherent in the nature of the inquiry. 
... 
 
53  The issue, accordingly, is not merely whether there has been delay. 
LaForest J. summarizes the matter this way: 
98 ...Thus there are two distinct branches to the laches doctrine, and either will 
suffice as a defence to a claim in equity. What is immediately obvious from all 
of the authorities is that mere delay is insufficient to trigger laches under either 
of its two branches. Rather, the doctrine considers whether [page78] the delay 
of the plaintiff constitutes acquiescence or results in circumstances that make 
the prosecution of the action unreasonable. Ultimately, laches must be 
resolved as a matter of justice as between the parties, as is the case with any 
equitable doctrine. 
 
54  Laforest J. also explores the concept of acquiescence, which is not only 
relevant to a consideration of laches, but is a separate equitable doctrine. The 
following comments in Waters', supra, are instructive: (at p. 1254) 
 
[The doctrine of laches] is also closely related to the doctrine of acquiescence 
which in recent years has increasingly become associated with delay in 
bringing action. Indeed, it is more likely that what the courts are really 
concerned with is implied acquiescence rather than delay itself. This is 
particularly true today when limitation statutes expressly apply to so many 
actions brought in equity...[Acquiescence] is something more than a mere 
abstaining from legal proceedings; it is an adoption established by some 
positive evidence of the transaction or dealing which the claimant now 
disputes. ... [footnotes omitted] 
 
55  This statement is consistent with Laforest J.'s explanation of acquiescence, 
and its relationship to laches, which is as follows: 
 
100 Acquiesence [sic] is a fluid term, susceptible to various meanings 
depending upon the context in which it is used. Meagher, Gummow and 

Lehane, supra,at pp. 765-66, identify three different senses, the first being a 
synonym for estoppel, wherein the plaintiff stands by and watches the 
deprivation of her rights and yet does nothing. This has been referred to as the 
primary meaning of acquiescence. Its secondary sense is as an element of 
laches -- after the deprivation of her rights and in the full knowledge of their 
existence, the plaintiff delays. This leads to an inference that her rights have 
been waived. This, of course, is the meaning of acquiescence relevant to this 
appeal. The final usage is a confusing one, as it is sometimes associated with 
the second branch of the laches rule in the context of an alteration of the 
defendant's position in reliance on the plaintiff's inaction. 
 
101 As the primary and secondary definitions of acquiescence suggest, an 
important aspect of the concept is the plaintiff's knowledge of her rights. It is not 
enough that the plaintiff knows of the facts that support a claim in equity; she 
must also know that the facts give rise to that claim: Re Howlett, [1949] Ch. 
767. However, this Court has held that knowledge of one's claim is to be 
measured by an objective standard; see Taylor v. Wallbridge (1879), 2 S.C.R. 
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616, at p. 670. In other words, the question is whether it is reasonable for a 
plaintiff to be ignorant of her legal rights given her knowledge of the underlying 
facts relevant to a possible legal claim. 
 
56  See also Rivergate Properties Inc. v. West St. Paul (Rural Municipality), 
2006 MBCA 76, 205 Man.R. (2d) 230, at paras. 47-53, where the court 
emphasizes the need to establish prejudice or other potential injustice in order 
to successfully rely on laches, and 681210 Alberta Ltd. v. Hunter, 2012 ABCA 

83, [2012] 7 W.W.R. 698, where the court characterizes the issue as follows: 
33 In short, laches applies to the delay in either instituting or prosecuting the 
claim, but there must be more than mere delay. The plaintiff must show either 
acquiescence to the point of waiver, or prejudice or other potential injustice 
caused by the delay in prosecuting the lawsuit .... 
 
57  It is my view that this claim also fails on the basis of the doctrine of laches. 
There is, of course, inordinate delay. The respondent has occupied the house 
since 1980. The house was transferred in 1985. Owen, with full knowledge that 
he had a claim in relation to the transfer of the title to the house, and in relation 
to the respondent's failure to realize and fully distribute the assets of the estate, 
stood by and watched the deprivation of his rights. Indeed, the applicant gave 
evidence - which was not, and, given Owen's death cannot now be 
contradicted - that she sought to pursue the issue, and that he refused to 
discuss it. Owen never requested an accounting, never asked for more money 
from the applicant and, according to the respondent, would never have asked 
the applicant to leave the house. 

 
 
PROTECTIVE DEVICES 
 
 
(a) Exculpation Clauses 
 
The settlor of the trust may specifically forgive the trustee for breaches of trust based on 
simple negligence in certain conditions (for example, that the trustee acted honestly, 
and, that the trustee was insured for liability for negligence). However, what of gross 
negligence? Here the Courts are generally hostile to enforcing such clauses. 
 
Poche v Pihera  
(1983), 16 ETD 68 (Alta Surr Ct) 
 
Executrix of a trust will was found to be grossly negligent in the administration of the 
estate causing loss to the beneficiary of the trust, who was to receive income from the 
estate during her life. A second beneficiary, who was to receive the residue outright 
upon the death of the first beneficiary, was found to have suffered no loss.  
 
Per Hetherington J. 
 

63   Mr. Poche's will contains a number of provisions which relieves Mrs. 
Pihera from liability for a loss resulting from an exercise of discretion by her. 
Since I am not satisfied on a balance of probabilities that Mrs. Pihera exercised 
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any discretion with respect to the matters complained of in this case, I need not 
consider these provisions. 
 
64   Mr. Poche's will also contains the following provision: 
 

8. I DECLARE that the Trustee of this my Will shall not be liable for any 
loss not attributable: 
 
(a) To her own dishonesty, or 
 
(b) To a wilful commission by her of any act known by her to be a breach 
of trust ... 

 
It was not suggested that the loss in question is attributable to Mrs. 
Pihera's dishonesty. Nor was it suggested that the loss is attributable to 
the wilful commission by her of any act. The loss is attributable to 
omissions by Mrs. Pihera, not to any commission. It would appear, 
therefore, that Mrs. Pihera is relieved from liability for this loss by para. 8 
of Mr. Poche's will. 
 
65   However, I am of the view that the conduct of Mrs. Pihera which 
resulted in the loss to Mrs. Poche was grossly negligent. And I am further 
of the view that para. 8 of Mr. Poche's will cannot relieve Mrs. Pihera from 
liability for a loss resulting from her gross negligence. 
 
66   In the case of Seton v. Dawson, (1841), 4 Ct. Sess. Cas. (2d) 310, the 
Court was required to consider the effect of a clause quoted at p. 311 which 
provided as follows: 
 

... and I declare that the trustees, whether originally added or assumed, 
shall not be liable for omissions, neglect of diligence, of any kind, nor 
singuli in solidum, but each only for his own actual intromissions; ... 

 
The Court held that this clause did not relieve the trustees from liability in the 
circumstances of the case. Lord Cockburn, with whom Lords Justice-General 
(Boyle,) Mackenzie, Fullerton and Cunninghame concurred, stated at p. 317: 
 

We hold this total disregard of the trust, after their attention had been 
called, by their being required to sign the deeds, to the fact that these 
sums had been received, to amount to culpa lata. Though aware of the 
indulgence due, under such a clause, to trustees, we think that no trust 
property would be safe, if such gross negligence were not to make those 
who are guilty of it liable to the party injured. 

 
Lord Ivory, with whom Lords Gillies and Murray concurred, stated at p. 318: 
 

But in no view can I hold them excusable, after putting the money into the 
hands of such third party, for having allowed it, or the greater part of it to 
remain there for a space of nine years wholly uncared for, and without so 
much as an account having during all that time been rendered. It is here 
that the gravamen of the case, as regards the trustees, in my opinion lies. 
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For, could I get over the plea of culpa lata, as applied to this species facti, I 
should have been disposed, in other respects, to allow them the protection 
of the clause which the trust-deed contains in their favour; that protection 
being only to be withheld, when there is a clear case of culpa lata, which, 
however, I think, there unquestionably is here. 

 
In Knox v. Mackinnon (1888), 13 App. Cas. 753 (H.L.), Lord Watson stated at 
p. 765: 
 

By the second of those clauses, it is declared that the trustees 'shall not be 
liable for omissions, errors, or neglect of management, nor singuli in 
solidum, but each shall be liable for his own actual intromissions only.' I 
see no reason to doubt that a clause conceived in these or similar terms, 
will afford a considerable measure of protection to trustees who have bona 
fide abstained from closely superintending the administration of the trust, 
or who have committed mere errors of judgment whilst acting with a single 
eye to the benefit of the trust, and of the persons whom it concerns. But it 
is settled in the law of Scotland that such a clause is ineffectual to protect 
a trustee against the consequences of culpa lata, or gross negligence on 
his part, or of any conduct which is inconsistent with bona fides. 

 
… 

 
70   I am persuaded by the reasoning in these cases. In my opinion a 
trustee must be held responsible for any loss resulting from his gross 
negligence, regardless of any provision in the trust instrument relieving 
him from such liability. 
 
71   Since the conduct of Mrs. Pihera which caused Mrs. Poche's loss was 
grossly negligent, she is not relieved from liability for this loss by para. 8 
of Mr. Poche's will. 

 
 
(b) The Statutory Defence 
 
The Trustee Act 
 

Protection from liability 
28.  A trustee is not liable for a loss to the trust arising from the investment of 
trust property if the conduct of the trustee that led to the loss conformed to a 
plan or strategy for the investment of the trust property, comprising reasonable 
assessments of risk and return, that a prudent investor could adopt under 
comparable circumstances.  
 
Assessment of damages 
29.  If a trustee is liable for a loss to the trust arising from the investment of 
trust property, a court assessing the damages payable by the trustee may take 
into account the overall performance of the investments. s. 16 (1). 
 
Technical Breaches of Trust 
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35. (1) If in any proceeding affecting a trustee or trust property it appears to 
the court that a trustee, or that any person who may be held to be fiduciarily 
responsible as a trustee, is or may be personally liable for any breach of 
trust whenever the transaction alleged or found to be a breach of trust 
occurred, but has acted honestly and reasonably, and ought fairly to be 
excused for the breach of trust, and for omitting to obtain the directions of 
the court in the matter in which the trustee committed the breach, the court 
may relieve the trustee either wholly or partly from personal liability for the 
same.   

(2) Subsection (1) does not apply to liability for a loss to the trust arising 
from the investment of trust property.   

A trustee may be personally liable for breach of trust, unless it appears to the 
court that she acted (i) honestly; (ii) reasonably; and (iii) ought fairly to be 
excused for the breach and for not seeking direction of the court before the 
breach under the Trustee Act.  
 
In National Trustee Co of Australia v General Finance Co of Australasia [1905] AC 
373, 381  it was held: 
 

Unless both [honesty and reasonableness] are proved the Court cannot help the 
trustees; but if both are made out, there is then a case for the Court to consider 
whether the trustee ought fairly to be excused for the breach, looking at all the 
circumstances. 

 
These requirement are questions of fact and the onus of proof rests on the trustee; Re 

Stuart [1897] 2 Ch 583. Both honesty and reasonableness must be proven; Re 

Rosenthal [1972] 3 All ER 552 (T was honest but did not reasonably). The statute should 
be given a broad construction and the standard should be that of an ordinary honest 
business person. In Re Grindey [1898] 2 Ch 593, 601, Chitty LJ said: 
 

The section is not easy to construe; but in my opinion, a narrow construction 
ought not to be put upon it, having regard to the language used and the general 
object in view, which is plain, namely, the relief of honest trustees who have 
acted reasonably. "Reasonably" must mean reasonably as trustees. 
 

Taking advice is not a “passport to relief”: 
 
In Marsden v Regan [1954] 1 WLR 423, 435 Evershed MR said: 

 
In this court it is our unhappy lot sometimes to come across cases in which 
nothing is more   deplorable than the fact that a person inexperienced in 
matters in which he is involved fails to take   advice from solicitors, who could 
clearly have given advice, and have protected that person from the 
consequences of his rash conduct. I think that one must pay some regard to 
the kind of station in life of the people here concerned, the character of the 
business, and the difficulties with which they were confronted, including the 
unfortunate fratricidal strife.  
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If this court were to say that the defendant ought to have taken some further 
advice by way of going to counsel or applying to the judge, I think that it 
would shock the common sense of many people, and certainly be a most 
disturbing factor when other persons in like situation found themselves in the 
position of being personal representatives of their deceased relatives.  
 
I therefore acquit the judge entirely from the view that merely taking advice, 
without more, is necessarily a passport to relief, but I think with him that, in all 
the circumstances of the case, and bearing in mind the grave difficulties with 
which the defendant was confronted, it was reasonable for her, having taken 
the advice, and paying regard to the advice which was in fact given, to act 
upon it as she did. 

 
(c) Indemnification 
 
Generally, a trustee is liable for his or her own acts or omissions for breach of trust. If 
there are two or more trustees held to be liable, contribution proceedings can be 
instituted by the trustees to apportion liability as between themselves through 
indemnification (they remain jointly and severally liable to the trust, but one trustee or 
another may be liable to indemnify the others for his or her greater responsibility for the 
breach). 
 
 
 
ARE THIRD PARTIES LIABLE TO SUFFER A REMEDY? 
 
In Barnes v Addy (1874) L.R. 9 Ch. App. 244, Lord Selborne L.C. described two 
distinct equitable actions available against a third party (i.e. someone outside the trust) 
popularly known as ‘knowing receipt’ (available against a third party possessed of trust 
property in his or her personal capacity; i.e. not as an agent) and ‘knowing assistance’ 
(against a third party who is an accessory to breach of trust of fiduciary duty).  

• In both the areas of ‘knowing receipt’ and ‘knowing assistance’, the courts and 
commentators are drawn between two positions: are these forms of liability 
‘wrongs’ (based on some degree of fault) or restitutionary responses based on 
unjust enrichment (favouring strict liability, subject to a defence of ‘change of 
position’)?  

• The claim of a bona fide purchaser for fair value without notice of the trust 
supersedes claims by the trustee or beneficiary; Nelson v Larholt [1948] 1 KB 
339; Macmillan Inc v Bishopsgate Investment Trust (No 3) [1995] 3 All ER 747.  

• The third party in receipt of trust property disposed of in breach of trust by the 
trustee must be distinguished from the liability of a third party as a ‘trustee de son 
tort’; that is, a third party who is a stranger to the trust and who intermeddles with 
trust property and does acts characteristic of a trustee and commits a breach of 
trust. The trustee de son tort is personally liable to account to B as well as to hold 
any trust property on a constructive trust; Mara v Brown [1896] 1 Ch 199; 
Williams-Ashman v Price & Williams [1942] Ch 219; Re Barney [1892] 2 Ch 265.  
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(a) Knowing Receipt: Third Parties in Possession 

Traditionally, the liability of a stranger possessed of trust property to hold as a 
constructive trustee for the rightful beneficiary has been thought to be bound up with 
considerations of knowledge of the disposition of the trust property in a breach of trust. 
Thus, cases have concerned themselves with actual, implied and constructive 
knowledge (whether received at the time of the actual receipt or thereafter) as to the 
status of the property obtained as being associated with breach of trust or fiduciary duty. 

Determination of a sufficient degree of knowledge for equity to consider the conscience 
of the third party as affected has been highly problematic; in particular, the degree to 
which suspicion alone would suffice as knowledge has been a source of great 
uncertainty. Thus it has been well recognised in recent years that the evolution of 
knowledge-based tests of third party fault have resulted in a complex series of technical 
considerations that have caused considerable frustration. An influential case has been 
Baden v Societe Generale pour Favoriser le Developpement du Commerce et de 

l'Industrie en France SA [1993] 1 WLR 509, 575-576 (Ch) where Peter Gibson J 
classified knowledge as (i) actual knowledge; (ii) wilfully shutting one’s eyes to the 
obvious; (iii) wilfully and recklessly failing to make such inquiries as an honest and 
reasonable man would make; (iv) knowledge of circumstances which would indicate the 
facts to an honest and reasonable man; (v) knowledge of circumstances which will put 
an honest and reasonable man on inquiry; see also El Ajou v Dollar Land Holdings plc 

[1994] 2 All ER 685, 700 (CA). All of this is very redolent of criminal law. 

One judge characterized this area as being one that has become inordinately technical 
and over-theorized inquiries into knowledge-based personal fault have tended towards 
‘tortuous convolutions’ along a ‘gradually darkening spectrum where the differences [of 
states of mind constituting sufficient knowledge] are of degree and not kind.’ In 
response, much scholarly work has been done in recent years to rationalize the area to 
provide for clearer and simpler operation. In particular, the question that has been asked 
whether the liability of the stranger should be strict. 

Citadel General Assurance Co. v. Lloyds Bank Canada 
[1997] 3 S.C.R. 805 
 
An insurance agent sold policies underwritten by the plaintiff insurer. The agent collected 
premiums on behalf of the insurer, and deposited them in a general account with the 
defendant bank. The bank was aware that insurance premiums were being deposited 
into the agent's account. The agent's parent company also banked with the bank. The 
bank received instructions from the parent company's signing officers, who were 
identical to the agent's signing officers, to transfer all funds in the agent's account to the 
parent company's account at the end of each business day. The transfer of funds 
between the accounts reduced the parent company's overdraft. The agent failed to remit 
to the insurer premiums collected on the insurer's behalf. The agent and the parent 
company ceased carrying on business. The insurer brought an action against the bank 
for the outstanding premiums. Liability against the bank was found and a constructive 
trust in favour of the insurer ordered. 

The rule that emerges is that there are three requisite elements in order to obtain a 
remedy: the property is disposed of in breach of trust or fiduciary obligation; the 
defendant beneficially receives the property or further property into which the 
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trust property can be traced; the defendant has at least ‘knowledge of facts 
sufficient to put a reasonable person on notice or inquiry.’ 

Per La Forest J. 

24 The only basis upon which the Bank may be held liable as a constructive 
trustee is under the "knowing receipt" or "knowing receipt and dealing" 
head of liability. Under this category of constructive trusteeship it is 
generally recognized that there are two types of cases. First, although 
inapplicable to the present case, there are strangers to the trust, 
usually agents of the trustees, who receive trust property lawfully and 
not for their own benefit but then deal with the property in a manner 
inconsistent with the trust. These cases may be grouped under the 
heading "knowing dealing". Secondly, there are strangers to the trust 
who receive trust property for their own benefit and with knowledge 
that the property was transferred to them in breach of trust. In all 
cases it is immaterial whether the breach of trust was fraudulent; see 
Halsbury's Laws of England (4th ed. 1995), vol. 48, at para. 595; Pettit, 
supra, at p. 168; Underhill and Hayton, Law Relating to Trusts and Trustees 

(14th ed. 1987), at p. 357. The second type of case, which is relevant to the 
present appeal, raises two main issues: the nature of the receipt of trust 
property and the degree of knowledge required of the stranger to the trust. 
25 Liability on the basis of "knowing receipt" requires that strangers to the 
trust receive or apply trust property for their own use and benefit; see Agip 

(Africa) Ltd. v. Jackson (1989), [1990] 1 Ch. 265 (Eng. Ch. Div.), aff'd 
[1992] 4 All E.R. 451 (Eng. C.A.); Halsbury's Laws of England, supra, at 
paras. 595-96; Pettit, supra, at p. 168. As Iacobucci J. wrote in Air Canada 

v. M & L Travel Ltd., supra, at pp. 810-11, the "knowing receipt" category of 
liability "requires the stranger to the trust to have received trust property in 
his or her personal capacity, rather than as an agent of the trustees". In the 
banking context, which is directly applicable to the present case, the 
definition of receipt has been applied as follows: 
 
The essential characteristic of a recipient ... is that he should have received 
the property for his own use and benefit. That is why neither the paying nor 
the collecting bank can normally be made liable as recipient. In paying or 
collecting money for a customer the bank acts only as his agent. It sets up 
no title of its own. It is otherwise, however, if the collecting bank uses the 
money to reduce or discharge the customer's overdraft. In doing so it 
receives the money for its own benefit.... [Footnotes omitted.]; P.J. Millett, 
"Tracing the Proceeds of Fraud" (1991), 107 L.Q.R. 71, at pp. 82- 83. 

... 
 
30 Nonetheless, the respondents' arguments reflect a difficulty with the 
traditional conception of "receipt" in "knowing receipt" cases. In my view, 
the receipt requirement for this type of liability is best characterized in 
restitutionary terms. In International Corona Resources Ltd. v. LAC 
Minerals Ltd., [1989] 2 S.C.R. 574 (S.C.C.), at p. 669, I stated that a 
restitutionary claim, or a claim for unjust enrichment, is concerned 
with giving back to someone something that has been taken from 
them (a restitutionary proprietary award) or its equivalent value (a 
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personal restitutionary award). As well, in Air Canada v. British 

Columbia, [1989] 1 S.C.R. 1161 (S.C.C.), at pp. 1202-3, I stated that the 
function of the law of restitution "is to ensure that where a plaintiff 
has been deprived of wealth that is either in his possession or would 
have accrued for his benefit, it is restored to him. The measure of 
restitutionary recovery is the gain the [defendant] made at the 
[plaintiff's] expense." ... 
 
48 Given the fundamental distinction between the nature of liability in 
assistance and receipt cases, it makes sense to require a different 
threshold of knowledge for each category of liability. In "knowing 
assistance" cases, which are concerned with the furtherance of fraud, there 
is a higher threshold of knowledge required of the stranger to the trust. 
Constructive knowledge is excluded as the basis for liability in "knowing 
assistance" cases; see Air Canada v. M & L Travel Ltd. National 

Westminster Bank Ltd., supra, at pp. 811-13. However, in "knowing 
receipt" cases, which are concerned with the receipt of trust property 
for one's own benefit, there should be a lower threshold of knowledge 
required of the stranger to the trust. More is expected of the recipient, 
who, unlike the accessory, is necessarily enriched at the plaintiff's 
expense. Because the recipient is held to this higher standard, 
constructive knowledge (that is, knowledge of facts sufficient to put a 
reasonable person on notice or inquiry) will suffice as the basis for 
restitutionary liability. Iacobucci J. reaches the same conclusion in Gold 

National Westminster Bank Ltd., supra, where he finds, at para. 46, that a 
stranger in receipt of trust property "need not have actual knowledge of the 
equity [in favour of the plaintiff]; notice will suffice". 

... 
 
50 Some commentators go further and argue that a recipient may be 
unjustly enriched regardless of either a duty of inquiry or constructive 
knowledge of a breach of trust. According to Professor Birks, a recipient of 
misdirected funds should be liable on a strict, restitutionary basis. In his 
article "Misdirected funds: restitution from the recipient", [1989] L.M.C.L.Q. 

296, he argues that a recipient's enrichment is unjust because the plaintiff 
did not consent to it, not because the defendant knew that the funds were 
being misdirected. In particular, he writes, at p. 341, that "[t]he 'unjust' factor 
can be named 'ignorance', signifying that the plaintiff, at the time of the 
enrichment, was absolutely unaware of the transfer from himself to the 
defendant". Birks, however, lessens the strictness of his approach by 
allowing a defendant to take advantage of special defences, including a 
defence arising out of a bona fide purchase for value. (See also P. Birks, 
"Overview: Tracing, Claiming and Defences", in P. Birks, ed., Laundering 

and Tracing (1995), 289, at pp. 322 et seq.) 
 
51 In my view, the test formulated by Professor Birks, while not entirely 
incompatible with my own, may establish an unjust deprivation, but not an 
unjust enrichment. It is recalled that a plaintiff is entitled to a restitutionary 
remedy not because he or she has been unjustly deprived but, rather, 
because the defendant has been unjustly enriched, at the plaintiff's 
expense. To show that the defendant's enrichment is unjustified, one 
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must necessarily focus on the defendant's state of mind not the 
plaintiff's knowledge, or lack thereof. Indeed, without constructive or 
actual knowledge of the breach of trust, the recipient may very well 
have a lawful claim to the trust property. It would be unfair to require a 
recipient to disgorge a benefit that has been lawfully received. In 
those circumstances, the recipient will not be unjustly enriched and 
the plaintiff will not be entitled to a restitutionary remedy. 

 

(b) Third Party Accessories: Knowing Assistance 

While the liability of a recipient of property transferred in breach of trust is receipt- based, 
the liability of a stranger who procures or assists in breach of fiduciary duty is not. 
Rather, it is conduct-based fault that is at issue here, and the fault of the stranger-
accessory is tested without reference to any underlying fault on the part of the trustee 
who breaches her obligation. It is an independent form of primary liability in its own right 
which results in an order for the third party to compensate the beneficiary and/or 
disgorge his or her own profit flowing from the breach. 

Air Canada v. M & L Travel Ltd. 
[1993] 3 S.C.R. 787 
 
Here a travel agency was obliged to hold the proceeds from its sale of Air Canada 
tickets in trust for the airline, but the agency breached its trust and used the proceeds to 
reduce its indebtedness to a bank. There was little question that a trust existed rather 
than a simple debt given that the travel agency treated the money not as its own (until 
the breach) but as the beneficial property of the airline. 

Per Iacobucci J: 

34 Second, strangers to the trust can also be personally liable for breach of 
trust if they knowingly participate in a breach of trust. The starting point for 
a review of the bases of this kind of personal liability is Barnes v. Addy, 

supra, which involved an estate, for which three trustees had been 
designated by the testator. The will allowed for the appointment of new 
trustees without the consent of any other party, but did not allow for a 
decrease in the number of trustees. Two of the trustees died and a rift 
developed between the family and the third trustee, who wished to retire. 
He instructed his solicitor to prepare an instrument appointing Barnes, who 
was the husband of one of the beneficiaries, as sole trustee. The solicitor 
advised him against having only one trustee, but prepared the instrument 
on the instructions of his client. Barnes' solicitor approved the appointment. 
Barnes invested the trust funds for his own purposes and [page810] went 
bankrupt. The beneficiaries sued the previous trustee, his solicitor and 
Barnes' solicitor for breach of trust. The action against the solicitors was 
dismissed on the basis that they had no knowledge of, or any reason to 
suspect, a dishonest design in the transaction, and that they did not receive 
any trust property. 
 
35 Lord Selborne L.C., at pp. 251-52, set out the ways in which a non- 
trustee can become responsible for a trust: 
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Those who create a trust clothe the trustee with a legal power and 
control over the trust property, imposing on him a corresponding 
responsibility. That responsibility may no doubt be extended in equity 
to others who are not properly trustees, if they are found either 
making themselves trustees de son tort, or actually participating in 
any fraudulent conduct of the trustee to the injury of the cestui que 
trust. But, on the other hand, strangers are not to be made 
constructive trustees merely because they act as the agents of 
trustees in transactions within their legal powers, transactions, 
perhaps of which a Court of Equity may disapprove, unless those 
agents receive and become chargeable with some part of the trust 
property, or unless they assist with knowledge in a dishonest and 
fraudulent design on the part of the trustees. 

 
In addition to a trustee de son tort, there were traditionally therefore two 
ways in which a stranger to the trust could be held personally liable to the 
beneficiaries as a participant in a breach of trust: as one in receipt and 
chargeable with trust property and as one who knowingly assisted in a 
dishonest and fraudulent design on the part of the trustees. The former 
category of constructive trusteeship has been termed "knowing receipt" or 
"knowing receipt and dealing", while the latter category has been termed 
"knowing assistance". 

... 
 
58 It must be remembered that it is the nature of the breach of trust 
that is under consideration at this point in the analysis, rather than the 
intent or knowledge of the stranger to the trust. That is, the issue here 
is whether the breach of trust was fraudulent and dishonest, not 
whether the appellant's actions should be so characterized. Barnes v. 
Addy clearly states that the stranger will be liable if he or she 
knowingly assisted the trustee in a fraudulent and dishonest breach 
of trust. Therefore, it is the corporation's actions which must be 
examined. The appellant's actions will also be relevant to this 
examination, given the extent to which M & L was controlled by the 
defendant directors. The appellant's conduct will be more directly 
scrutinized when the issue of knowledge is under consideration. It is 
unnecessary, therefore, to find that the appellant himself acted in bad 
faith or dishonestly. 
 
59 Where the trustee is a corporation, rather than an individual, the 
inquiry as to whether the breach of trust was dishonest and fraudulent 
may be more difficult to conceptualize, because the corporation can 
only act through human agents who are often the strangers to the 
trust whose liability is in issue. Regardless of the type of trustee, in 
my view, the standard adopted by Peter Gibson J. in the Baden, 
Delvaux case, following the decision of the English Court of Appeal in 
Belmont Finance, supra, is a helpful one. I would therefore "take as a 
relevant description of fraud 'the taking of a risk to the prejudice of 
another's rights, which risk is known to be one which there is no right 
to take'." In my opinion, this standard best accords with the basic 
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rationale for the imposition of personal liability on a stranger to a trust 
which was enunciated in In re Montagu's Settlement Trusts, supra, 
namely, whether the stranger's conscience is sufficiently affected to 
justify the imposition of personal liability. In that respect, the taking of a 
knowingly wrongful risk resulting in prejudice to the beneficiary is sufficient 
to ground personal liability. This approach is consistent with both lines of 
authority previously discussed. 
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PROPRIETARY REMEDIES AND TRACING 
 
 

'It is an undoubted principle of this court that as between a cestui que trust and 
trustee and all parties claiming under the trustee, otherwise than by purchase 
for valuable consideration without notice, all property belonging to a trust, 
however much it may be changed or altered in its nature or character, and all 
the fruits of such property, whether it is in its original or its altered state, 
continues to be subject to or affected by the trust.'   

- Pennell v. Defell (1853), 4 DeG, M & G 372, 388 (Ch) per Turner LJ 
 
Tracing in Law 
 
B.M.P. Global Distribution Inc. v. Bank of Nova Scotia 
2009 SCC 15 
 
Here the issue was whether a bank could recover money from another bank where a 
customer deposited a forged cheque. The remarks on tracing are of relevance. 
 
Deschamps J.: 
 

4.4 Right to Claim the Amounts in BMP’s Account and to Trace Funds in 
the Related Accounts 

 
75      Tracing is an identification process. The common law rule is that 
the claimant must demonstrate that the assets being sought in the hands 
of the recipient are either the very assets in which the claimant asserts a 
proprietary right or a substitute for them. 
 
76      In the instant case, RBC’s funds were first transferred through the 
clearing system to BNS in its capacity as collecting bank — and thus as agent 
— for BMP. BNS then made the entry in BMP’s account to reflect the receipt of 
the funds from RBC. Finally, BMP made withdrawals from its account by way of 
transfers or cheques for deposit in the related accounts and, in the case of the 
transactions involving the $300,000 cheque, back to its own account. What is 
at issue here is a non-specific fund. 
 
77      Under ordinary circumstances, an agent cannot be sued in the principal’s 
stead. However, as stated by Lord Goff and Jones in The Law of Restitution, at 
p. 847, citing British American Continental Bank v. British Bank for Foreign 

Trade (1925), [1926] 1 K.B. 328 (Eng. C.A.),where the agent has paid the 
money over to his principal but has received it back again so that his position is 
as it was before he paid it over, he must make restitution. Save for the $100 
added to the bank draft, there is no issue of identification of the money in 
BMP’s account. The unchallenged evidence is that it comes from the funds 
received from RBC. BNS, as agent, received the funds from RBC and, after 
crediting them to its principal, BMP, received them back under the banking 
contract. Having received the funds back, BNS had to make restitution to RBC. 
Therefore, BNS has a valid defence against BMP (see: Bavins, Junr. & Sims v. 

London & Southwestern Bank Ltd. (1899), [1900] 1 Q.B. 270 (Eng. C.A.)). 
BNS’s status with respect to the funds in the related accounts is different. BNS 
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was not acting as agent of the holders of the related accounts. A review of the 
rules on tracing will therefore be helpful. 
 
78      It has been accepted that the English case of Agip (Africa) Ltd. v. 

Jackson (1990), [1992] 4 All E.R. 451 (Eng. C.A.) (aff’g (1989), [1992] 4 All 
E.R. 385 (Eng. Ch. Div.)), has been accepted as setting out rules with respect 
to tracing of money: Citadel General Assurance Co. v. Lloyds Bank Canada, 
[1997] 3 S.C.R. 805 (S.C.C.). 
 
79      According to the Court of Appeal in Agip, tracing at law is permitted 
where a person has received money rightfully claimed by the claimant. 
Liability is based on mere receipt, and the extent of liability will depend 
on the amount received (Agip (C.A.), at pp. 463-64; Agip (Ch.), at p. 399; 
Banque Belge pour l’Etranger v. Hambrouck, [1921] 1 K.B. 321 (Eng. C.A.)). It 
is sometimes said that funds cannot be traced to bank accounts at 
common law. This view overstates the rule and fails to take into account 
the fact that, as an evidentiary process, tracing is possible if identification 
is possible (see: D. R. Klinck, “’Two Distincts, Division None’: Tracing Money 
into (and out of) Mixed Accounts” (1988), 2 B.F.L.R. 147, at p. 148, and L. D. 
Smith, The Law of Tracing (1997), at pp. 183 ff.). Indeed, no statement that 
tracing is impossible can be found in the case that is most often cited in support 
of the theory that funds cannot be traced to bank accounts at common law. If 
Lord Ellenborough C.J.’s comment in Taylor v. Plumer (1815), 3 M. & S. 562, 
105 E.R. 721 (Eng. K.B.), is read in its entirety, it is clear that tracing is 
impossible only when the means of ascertainment fail: 
 

It makes no difference in reason or law into what other form, 
different from the original, the change may have been made, 
whether it be into that of promissory notes for the security of the 
money which was produced by the sale of the goods of the 
principal, as in Scott v. Surman, Willes, 400, or into other 
merchandize, as in Whitecomb v. Jacob, Salk. 160, for the product 
of or substitute for the original thing still follows the nature of the 
thing itself, as long as it can be ascertained to be such, and the 
right only ceases when the means of ascertainment fail, which is 
the case when the subject is turned into money, and mixed and 
confounded in a general mass of the same description. The 
difficulty which arises in such a case is a difficulty of fact and not 
of law, and the dictum that money has no ear-mark must be 
understood in the same way; i.e. as predicated only of an 
undivided and undistinguishable mass of current money. 
 
[Emphasis added; p. 726] 

 
… 

 
85      In my view… it is possible at common law to trace funds into bank 
accounts if it is possible to identify the funds… as between innocent 
contributors, contributions are followed first to amounts they have withdrawn. In 
the case at bar, since the withdrawals of all those who received funds far 
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exceeded their contributions, RBC can trace its own contribution to the 
balances remaining in the accounts. 
 
86      … the question to be asked is whether the money deposited in those 
accounts was “the product of, or substitute for, the original thing” (p. 335). In 
the instant case, the identification process is quite simple. I will not go back 
over the issue of the funds in BMP’s account: there was no relevant movement 
of funds. Regarding the funds in the related accounts when BNS acted on 
BMP’s instructions and transferred money to the accounts of 636651 B.C. Ltd., 
Backman (chequing and savings accounts) and Hashka, the transferred funds 
were clearly related to the forged cheque BNS had mistakenly credited to 
BMP’s account. The moneys used for the transfers came from BMP’s account. 
The link is made with the funds RBC had used to pay the forged cheque. 

 
 
 
 Tracing’ in Equity 
 
Consider a simple example - a trustee has transferred the trust property to a third party 
in breach of trust.  
 

• If the third party is a bona fide purchaser for value without notice of the trust, the 
beneficiary can only sue the trustee for breach of trust and seek a personal 
remedy (an order to pay compensation). The third party purchaser has rights 
good against the world. 

 
• If the third party is not a bona fide purchaser for value without notice of the trust 

and retains the property, the trustee (as the legal owner of the trust property) can 
sue in law to have the trust property returned to him or her. The form of the 
action will vary (e.g. conversion) and the third party defendant may have 
defences to the action. The remedy can be an order for possession in law or 
damages (again determined by the nature of the action and the circumstances). 
If the trust property has changed form (e.g. money was transferred and the third 
party has purchased a car), the trustee can follow his or her interest into this 
‘direct substitute’. 

 
• If the third party is not a bona fide purchaser for value without notice of the trust 

and has taken the trust property (say money) and mixed it with other money (say 
in a bank account), then the title to the property has been extinguished – it is no 
longer precisely identifiable and there can be no common law action brought 
based on title. Equity, however, can intervene where there is an equitable wrong 
(say breach of fiduciary duty) – the beneficiary (holding the beneficial interest) 
can trace his or her equitable interest into the mixed fund and seek a proprietary 
remedy (e.g. a constructive trust) to regain his or her interest. The tracing rules 
are a process rather than a remedy. Given that the beneficiary’s money may 
have mixed with the money of other innocents, there can be quite complex 
calculations that have to be made – but the principle is the same. 

 
This traditional approach relies on a fiction – the division of equitable and legal interests. 
Recent cases have asserted that this division between law and equity no longer is 
justifiable and overly-complicates an already complicated question. Thus, in Foskett v. 
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McKeown [2001] 1 AC 102, one can note the following dicta: 
 
Lord Steyn said: 
 

In arguing the merits of the proprietary claim counsel for the purchasers from 
time to time invoked "the rules of tracing". By that expression he was placing 
reliance on a corpus of supposed rules of law, divided into common law and 
equitable rules. In truth tracing is a process of identifying assets: it 
belongs to the realm of evidence. It tells us nothing about legal or 
equitable rights to the assets traced. In a crystalline analysis Professor 
Birks… explained… that there is a unified regime for tracing and that "it 
allows tracing to be cleanly separated from the business of asserting rights 
in or in relation to assets successfully traced". Applying this reasoning 
Professor Birks concludes: 
 

"that the modern law is equipped with various means of coping with the 
evidential difficulties which a tracing exercise is bound to encounter. The 
process of identification thus ceases to be either legal or equitable and 
becomes, as is fitting, genuinely neutral as to the rights exigible in respect 
of the assets into which the value in question is traced. The tracing 
exercise once successfully completed, it can then be asked what rights, if 
any, the plaintiff can, on his particular facts, assert. It is at that point that it 
become relevant to recall that on some facts those rights will be personal, 
on others proprietary, on some legal, and on others equitable." 

 
I regard this explanation as correct. It is consistent with orthodox principle. It 
clarifies the correct approach to so-called tracing claims. It explains what 
tracing is about without providing answers to controversies about legal or 
equitable rights to assets so traced. 

 
 
In the same case, Lord Millett said: 
 

Tracing is thus neither a claim nor a remedy. It is merely the process by 
which a claimant demonstrates what has happened to his property, 
identifies its proceeds and the persons who have handled or received 
them, and justifies his claim that the proceeds can properly be regarded 
as representing his property. Tracing is also distinct from claiming. It 
identifies the traceable proceeds of the claimant's property. It enables the 
claimant to substitute the traceable proceeds for the original asset as the 
subject matter of his claim. But it does not affect or establish his claim. 
That will depend on a number of factors including the nature of his 
interest in the original asset. He will normally be able to maintain the 
same claim to the substituted asset as he could have maintained to the 
original asset. If he held only a security interest in the original asset, he 
cannot claim more than a security interest in its proceeds. But his claim 
may also be exposed to potential defences as a result of intervening 
transactions...  
 
Given its nature, there is nothing inherently legal or equitable about the tracing 
exercise. There is thus no sense in maintaining different rules for tracing at law 



 32 

and in equity. One set of tracing rules is enough… There is certainly no logical 
justification for allowing any distinction between them to produce capricious 
results in cases of mixed substitutions by insisting on the existence of a 
fiduciary relationship as a precondition for applying equity's tracing rules. The 
existence of such a relationship may be relevant to the nature of the claim 
which the plaintiff can maintain, whether personal or proprietary, but that is a 
different matter… This is not, however, the occasion to explore these matters 
further… 

 
[Millett LJ, as he was then, expressed similar sentiments in Trustee of Property of FC 
Jones and sons (a firm) v Jones [1996] 3 WLR 703 (CA). The sentiment has gained 
some support in Canadian case law; for example, Waxman v Waxman (2002),  25 
B.L.R. (3d) 1 (Ont Sup Ct) at para 1654; appeal dismissed, but without commenting on 
the point specifically, (2004), 44 B.L.R. (3d) 165, paras. 581-584. Moreover, the ‘flexible’ 
use of the fiduciary principle merely to allow a tracing remedy has been criticized by the 
Supreme Court of Canada; see LAC Minerals Ltd. v. International Corona Resources 

Ltd., [1989] 2 S.C.R. 574, 649-51. One might note that even English jurisprudence has 
been inconsistent in removing the distinction is later cases. Thus, for example, one 
implication of Foskett v. McKeown is to remove the requirement that tracing proceed 
from breach of a fiduciary duty – later cases still use the distinction to ground a tracing 
remedy; see, for example, Shalson v Russo [2005] Ch. 281 at para. 103-104.] 
 
Foskett v. McKeown  
[2001] 1 AC 102 (HL) 
 
Here a rogue trustee took monies from certain beneficiaries and used part of the monies 
to pay premiums on a life insurance policy. The trustee later died and not surprisingly the 
beneficiaries claimed for a proportionate share of  the proceeds of the policy. The House 
of Lords (in a decision that split the law Lords 3-2) ruled that the beneficiaries were so 
entitled – the beneficiaries had an interest similar to that they would have enjoyed if the 
misappropriated money was paid into a bank account.  
 
The following propositions can be taken from the case: 
 
1. A beneficiary of a trust is entitled to a continuing beneficial interest in the trust 

property and in its traceable proceeds, and his or her interest binds everyone who 
takes the property or its traceable proceeds except a bona fide purchaser for value 
without notice. 
 

2. If a trustee wrongfully misappropriates trust property and uses it exclusively to 
acquire other property for his or her own benefit: 
 
(a) the beneficiary has the option either to assert beneficial ownership of the 

proceeds or to bring a personal claim against the trustee for breach of trust and 
enforce an equitable lien or charge on the proceeds to secure restoration of the 
trust fund; 
 

(b) the beneficiary will normally exercise the option in the way most advantageous to 
himself or herself. If the traceable proceeds have increased in value and are 
worth more than the original asset, the beneficiary will assert his or her beneficial 
ownership and obtain the profit. If the traceable proceeds are worth less than the 
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original asset, it does not usually matter how the beneficiary exercises his or her 
option. The beneficiary will take the whole of the proceeds on either basis. 

 
3.  If a trustee wrongfully uses trust money to provide part of the cost of acquiring an 

asset, the beneficiary is entitled at his or her option either to claim a proportionate 
share of the asset or to enforce a lien upon it to secure his or her personal claim 
against the trustee for the amount of the misapplied money.  

 
4.  In a mixed fund where there are competing innocents,  gains and losses are borne 

by the contributors proportionally. As against the wrongdoer and his or her 
successors, the beneficiary is entitled to locate his or her contribution in any part of 
the mixture and to subordinate their claims to share in the mixture until his or her 
own contribution is satisfied. There is no basis for subordinating the claim of one 
innocent contributor to the competing claims of any of the others.  

 
[With respect to ‘backwards tracing’. See Brazil v Durant International Corp below] 
 
What happens where the trust property is mixed with the trustee’s own property? 
 
If the trust property can be separated, the trustee still holds on trust for the beneficiary 
(and the beneficiary can then apply to have the trustee removed). 
 
If the trust property has become mixed such that it cannot be separated, the 
beneficiary can in the first instance take a charge over the whole of the mixed funds and 
put the trustee on an obligation to establish that part of the fund in which he or she has 
an interest.  
 

• If the trustee has withdrawn money and purchased property, the beneficiary can 
claim a proprietary remedy against the mixed fund on the presumption that the 
trustee withdrew his own money first (rather than the beneficiary’s money); Re 
Hallett (1880) 13 Ch D 696.  
 

• If the trustee has withdrawn money and purchased property, the beneficiary can 
also seek a proprietary remedy (a charge) against that property; Re Oatway 
[1903] 2 Ch 356. In Foskett v. McKeown [2001] 1 AC 102, it was held that the 
beneficiary need not just take a charge, he or she can claim and take a 
proportional share of the new asset (based on his proportional entitlement to the 
mixed fund) including any increase in value. 

 
 
What happens where the trust property is mixed with other innocent party’s 
property into a static mixed fund? 
 
The traditional rule is that where there is more than one innocent party whose funds 
have been misappropriated and mixed into the fund together, the innocent parties share 
‘pari passu’ (equally) to their proportional interests. They are treated equally in matters of 
priority. 
 
 
What happens where the trust property is mixed with other innocent party’s 
property into an active fund? 
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In English equity, the traditional practice was to invoke ‘The Rule in Clayton’s Case’ 
(1817), 35 ER 78’ cb, p.1246 - a presumption in respect of bank accounts that the first 
money paid in is the  first money taken out – unless that produces an inequitable result; 
Barlow Clowes v Vaughan [1992] 4 All ER 22. 
 
In Canada and the United States, a different practice emerged. Clayton's Case and Re 

Hallett deal with presumptions based on identification of particular transactions with 
particular parties, which may yield undesirable consequences. In Re Ontario 
(Securities Commission) and Greymac Credit Corporation (1986) 30 DLR (4th) 1 
(Ont CA) , appeal dismissed [1988] 2 S.C.R. 172, it was held that the rule in Clayton’s 

Case need not apply to determine the competing claims of innocent beneficiaries in a 
mixed fund. The Court of Appeal held that it was preferable for the beneficiaries to share 
pro rata in the funds. Thus, the rule in Clayton's Case should be limited to the 
relationship between a bank and its customers and  not be extended to the relationship 
between two innocent beneficiaries. ‘The Lowest Intermediate Balance Rule’ seeks a 
fairer method between competing innocents; as described in the case below, the 
rule states that ‘a claimant to a mixed fund cannot assert a proprietary interest in 
that fund in excess of the smallest balance in the fund during the interval between 
the original contribution and the time when a claim with respect to that 
contribution is being made against the fund.’ 
 
 
Law Society of Upper Canada v. Toronto-Dominion Bank  
(1998), 42 O.R. (3d) 257 (C.A.) 
 
A lawyer misappropriated trust funds from clients. The lawyer deposited money the day 
after the last misappropriation of money. The issue was who should have a superior 
claim to the money in the account – the person with the equitable interest in the last 
deposit, or, should all innocents be treated equally? 
 
Per Blair JA: 
 

Overview 
 
9     The Bank's attempt to invoke the lowest intermediate balance rule in the 
circumstances of this case amounts to nothing more, in my opinion, than an 
attempt to re-invoke the rule in Clayton's Case, which was rejected by this 
Court and by the Supreme Court of Canada in Re Ontario Securities 

Commission and Greymac Credit Corporation, supra. The effect of applying the 
"lowest intermediate balance rule" to the competing claims of the trust fund 
beneficiaries is to permit the Bank - the last contributor - to recover what for 
practical purposes is all of its deposit, exactly the result which would transpire 
upon the application of the rule in Clayton's Case. I do not think that result is 
called for in the circumstances of this case. 
 
31     In the end, there remain two general approaches which may be taken to 
the resolution of how pro rata distributions are to be made in circumstances 
such as this case -- the rule in Clayton's Case having now been discarded for 
such purposes. The first is that of applying the lowest intermediate balance 
rule. The second is that of applying what Woolf L.J. called the pari passu ex 
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post facto" approach, in Barlow Clowes International. There seems to be no 
binding authority compelling the application of one approach or the other to 
circumstances such as those in this case. The Court should therefore seek to 
apply the method which is the more just, convenient and equitable in the 
circumstances. 
 
32     No authority has ever applied the lowest intermediate balance rule in 
circumstances involving the rival claims of trust beneficiaries, as I have already 
noted. The mechanics of how the lowest intermediate balance rule actually 
works have never been fully explained. Indeed, even in situations concerning 
defaulting trustees and beneficiaries, where the rule has been invoked, it does 
not appear to have been implemented in any case involving more than a small 
number of competing beneficiaries and a correspondingly small number of 
transactions. This, I suspect, is because although LIBR may be "manifestly 
fairer" in the pure sense of a tracing analysis, it is manifestly more complicated 
and more difficult to apply than other solutions. 
 
33     What LIBR involves - as best I can ascertain it from the authorities and 
the literature bearing on the subject - is a transaction by transaction 
examination of the mixed fund, in terms of deposits made by the beneficiaries 
and withdrawals taken by the wrongdoer, and the application of a 
proportionality formula in respect of each such transaction. This approach has 
not found favour in cases where the problem has been faced, and 
acknowledged, directly: see, for example, Barlow Clowes International; and 
Windsor v. Bajaj (1990), 1 O.R. (3d) 714 (Gen Div). 
 
The Governing Principle 
 
34     In my view, the method which should generally be followed in cases 
of pro rata sharing as between beneficiaries is not the LIBR approach but 
the pari passu ex post facto approach, which has the advantage of 
relative simplicity. This approach involves taking the claim or 
contribution of the individual beneficiary to the mixed fund as a 
percentage of the total contributions of all those with claims against the 
fund at the time of distribution, and multiplying that factor against the 
total assets available for distribution, in order to determine the claimant's 
pro rata share of those remaining funds. 
 
35     This solution is the type of resolution which has been adopted, on a 
practical basis, in most cases involving more than two or three 
competing beneficiaries. It is the solution applied by this Court in 
Greymac, and by the English Court of Appeal in Barlow Clowes 
International. It is the solution applied in a number of other recent 
decisions at the superior court level in this Province involving mixed trust 
funds, and it is the solution applied by Farley J. in the case under appeal. 
But it is not LIBR. 
 
36     It is, however, the approach which I favour. 

… 
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51     The significant problem with LIBR is that its application, in a form true to 
its tracing origins and rationale, is too complicated. It may be "manifestly fairer" 
than the rule in Clayton's Case in the sense that it attributes debits from the 
account equally and proportionately amongst the contributors. "Fairness" may 
be relative, however. Is the rule necessarily "fairer" when it limits contributors to 
the lowest intermediate balance in the account between the times of 
contribution and distribution? The rule in Clayton's Case works "unfairly" 
against the first contributors to the fund, because it attributes the first wrongful 
withdrawals to those contributions, eliminating some claims but allowing others 
to be compensated in full. The application of LIBR can have a similar effect, as 
the circumstances of this case indicate, because its "last in, first out" regime 
favours later contributors. At the same time, a pro rata sharing based simply on 
the claimants' contributions measured proportionately to the assets available 
for distribution can work against late depositors, as the circumstances of this 
case also illustrate. 
 
52     What is at play here, in reality, is a choice of fictions. The rule in 
Clayton's Case and LIBR are both fictions. Any other rationale which 
endeavours to establish a rule or principle on which equity will divide a 
shortfall amongst those entitled to claim against it is a fiction. Farley J. 
recognized the role of fictions, or "artificial rules" when he said, in his 
second Reasons, at pp. 6-7: 
 
I do not see it as fair, equitable or practicable in the circumstances (and 
more especially since the Bank effected an inappropriate and 
unauthorized self help remedy to the detriment of the other claimants) to 
invoke LIBR. It seems to me somewhat artificial (recognizing that all the 
rules involved in this area are artificial rules which must be applied with 
caution so as to maintain the closest approximation of fairness, equity 
and reasonability, while recognizing practicality) to invoke libr which by 
its very nature "rewards" those innocents who are later on the scene as 
compared with those innocents who have been taken advantage of earlier 
when it is fairly clear that the wrongdoer would continue to fleece all the 
innocents if given the chance. Recovery should not be so dependent on a 
fortuitous accident of timing. 
 
53     I agree. Earlier in these reasons I alluded to this Court's rejection, in 
Greymac, of the rule in Clayton's Case as "unfair and arbitrary" and "based on 
a fiction". In this latter regard, Morden J.A. cited (supra, at p. 686) the following 
oft-quoted passage from the decision of Learned Hand J. in Re Walter J. 
Schmidt & Co. (1923), 298 Fed. 314, at p. 316: 
 
The rule in Clayton's Case is to allocate the payments upon an account. Some 
rule had to be adopted, and though any presumption of intent was a fiction, 
priority in time was the most natural basis of allocation. It has no relevancy 
whatever to a case like this. Here two people are jointly interested in a fund 
held for them by a common trustee. There is no reason in law or justice why his 
depredations upon the fund should not be borne equally between them. To 
throw all the loss upon one, through the mere chance of his being earlier in 
time, is irrational and arbitrary, and is equally a fiction as the rule in Clayton's 
Case, supra. When the law adopts a fiction, it is, or at least it should be, for 



 37 

some purpose of justice. To adopt it here is to apportion a common misfortune 
through a test which has no relation whatever to the justice of the case ... Such 
a result, I submit with the utmost respect, can only come from a mechanical 
adherence to a rule which has no intelligible relation to the situation. 
 
54    Such is the case here, in my view. To apply the LIBR principle in the 
circumstances of this case would be "to throw all the loss upon [some], through 
the mere chance of [their] being earlier in time". It would be "irrational and 
arbitrary". It would be "to apportion a common misfortune through a test which 
has no relation whatever to the justice of the case". I do not favour it. 
 

 
Boughner v. Greyhawk Equity Partners Limited Partnership (Millenium) 
2012 ONSC 3185 (Ont. S.C.J.) 
 
Morawetz J.: 
 

1      The issue to be determined is how to distribute commingled funds to the 
victims of a fraudulent investment scheme called the “Greyhawk Fund” 
(”Greyhawk” or the “Fund”). Following the discovery of the fraud and the 
appointment of A. Farber & Partners Inc. as receiver (the “Receiver”), a 
significant shortfall was discovered. The Receiver wishes to distribute the 
remaining funds; however, there is disagreement amongst the investors 
regarding the appropriate method of distribution. 
 
2      Jack Waldock and the Waldock Group (together, “Waldock”), argue that 
the remaining funds should be distributed pro rata based on original 
contributions to the fund. This method is referred to as the “pro rata” method or 
the “pro rata ex post facto” method. 
 
3      Richard Gibson (”Gibson”) argues that distributions should be made pro 

rata based on actual fund performance during the period while each investor 
was invested in the fund. The method proposed by Gibson is generally known 
as the Lowest Intermediate Balance Rule (”LIBR”). The Receiver refers to it as 
the “fund unit allocation” method. It has also been referred to in case-law and 
elsewhere as “pro rata on the basis of tracing,” the “North American” method, 
and the “Rolling Charge” method. Under LIBR, an investor cannot claim an 
amount in excess of the lowest balance in a fund subsequent to their 
investment and attributable thereto. 
 
4      An example fact pattern is illustrative in demonstrating the difference 
between the methods advocated by Waldock and Gibson: A invests $100 in a 
fund. The value of the fund then declines to $50. B invests $100, bringing the 
balance in the fund to $150. The value of the fund then declines to $120. 
 
5      In this fact pattern, if LIBR were applied, A could not claim more than $50, 
because that is the lowest balance in the fund prior to B’s investment. In other 
words, the initial decline in the value of the fund from $100 to $50 is borne 
entirely by A. When B contributes $100, her investment constitutes 2/3 of the 
$150 in the fund. As a result, when the fund declines to $120, 2/3 of the decline 
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is borne by B, while 1/3 is borne by A. Therefore, of the $120 remaining in the 
fund, A can claim $40 while B can claim $80. 
 
6      If, on the other hand, the funds were distributed pro rata based on original 
contributions, as Waldock maintains should occur in the present case, both A 
and B would receive $60, since both invested an equal amount: $100. 
 
7      Which method is applied in the present circumstances will have significant 
financial consequences for the parties. The Receiver has calculated that if the 
funds are distributed using the pro rata method, Waldock will receive $694,856, 
and Gibson will receive $216,196. If the funds are distributed using LIBR, 
Waldock will receive $139,130, and Gibson will receive $958,662. The dollar 
amounts referred to throughout this endorsement are based on calculations 
performed by the Receiver. 

… 
 
 
Law and Analysis 
 
69      Both parties argue that Greymac suggests their position. I disagree. I 
have concluded that the reasoning in Greymac aligns with the position put forth 
by Gibson. 
 
70      Greymac is the controlling authority and, given the submissions of 
Waldock, must be contrasted with the decision in Law Society. 
 
71      In Law Society, the issue before the court was how to distribute the funds 
in the comingled account and whether the bank should be able to claim priority 
with a pro rata distribution based on tracing (the court in Law Society referred 
to this as LIBR). 
 
72      The court in Law Society found against the bank and concluded that 
distribution on the basis of pro rata ex post facto was appropriate. 
 
73      The result in Law Society is consistent with the result in Greymac. 
Morden J.A. acknowledged in Greymac that, in circumstances where pro rata 
on the basis of tracing (LIBR) is not practically possible, distributions should 
proceed on a pro rata ex post facto basis. The court in Law Society, at page 
271, determined that it was not “practical” to undertake a tracing exercise in the 
circumstances of that case: 
 

There are over 100 claimants. There were misappropriations in the area 
of $900,000 in bits and pieces. It is not even clear that each deposit and 
debit can be looked at individually, on the state of the record... It is not 
at all clear on the evidence that this exercise can be done. 

 
74      Law Society expressly rejected the rule in Clayton’s Case. The court 
then considered Greymac, but arrived at the conclusion that it was not practical 
to apply pro rata tracing on the facts of Law Society. Blair J. (ad hoc at the 
time) found, in Law Society, at page 267: “In my view, however, this approach 
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is too complex and impractical to be accepted as a general rule for dealing with 
cases such as this”. 
 
75      Blair J. went on to state, at page 269: “although LIBR may be “manifestly 
fairer” in the pure sense of a tracing analysis, it is manifestly more complicated 
and more difficult to apply than other solutions”. 
 
76      Given the statements in Law Society, and the fact that Law Society 
follows Greymac, it is necessary to consider the statements of Blair J. in Law 

Society in the context of the decision. In doing so, it seems to me that there is 
no direct contradiction between the two decisions. 
 
77      At the outset of Law Society, Blair J. introduces the case: “It raises 
issues concerning what is known as “the rule in Clayton’s Case” and a 
descendant concept called “the lowest intermediate balance rule” (frequently 
referred to by the acronym “LIBR”)”. 
 
78      At part 2 of his decision, entitled “Law and Analysis”, Blair J. references 
the following subheading: “A Consideration of ‘The Rule in Clayton’s Case’ and 
the ‘Lowest Intermediate Balance Rule’”. 
 
79      His overview of this section, at page 261, states: 
 

The bank’s attempt to invoke the lowest intermediate balance rule in the 
circumstances of this case amounts to nothing more, in my opinion, 
than an attempt to reinvoke the rule in Clayton’s Case, which was 
rejected by this court and by the Supreme Court of Canada in Ontario 

(Securities Commission) v. Greymac Credit Corp., supra. The effect of 
applying the “lowest intermediate balance rule” to the competing claims 
of the trust fund beneficiaries is to permit the bank — the last contributor 
— to recover what for practical purposes is all of its deposits, exactly 
the result which would transpire upon the application of the rule in 
Clayton’s Case. I do not think that result is called for in the 
circumstances of this case. 

 
80      At page 262, Blair J. went on to state: 
 

Speaking for a unanimous court in Greymac Credit Corp., Morden J.A. 
resolved that as a general rule the mechanism of pro rata sharing on 
the basis of tracing was the preferable approach to be followed, 
although he left room for other possibilities such as those circumstances 
where it is not practically possible to determine what proportion the 
mixed funds bear to each other, or where the claimants have either 
expressly or by implication agreed among themselves to a distribution 
based otherwise than on a pro rata division following equitable tracing 
of contributions (pp. 685-90). Whatever approach was chosen, Morden 
J.A. was concerned that it should be one which met the test of 
convenience — or “workability”, as he termed it (p. 688). The core of the 
court’s conclusions is to be found in the following passage from its 
judgment at p. 685: 
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The foregoing indicates to me that the fundamental question is not 
whether the rule in Clayton’s Case can properly be used for 
tracing purposes, as well as for loss allocation, but, rather, 
whether the rule should have any application at all to the 
resolution of problems connected with competing beneficial 
entitlement to a mingled trust fund where there had been 
withdrawals from the fund. From the perspective of basic 
concepts, I do not think that it should. The better approach is that 
which recognizes the continuation, on a pro rata basis, of the 
respective property interests in the total amount of trust monies 
over property available. 

 
Having determined that the rule in Clayton’s Case ought not to be 
applied in cases involving the claims of competing trust beneficiaries, 
Morden J.A. concluded in Greymac Credit Corp. that pro rata sharing 
based on the respective property interests of the claimants and the total 
amount of trust money or property available, should be applied. He 
accepted such pro rata sharing as the general method of determining 
such competing interests. Whether, as some have suggested, he also 
recognized and incorporated into the pro rata sharing exercise the 
concept of the lowest intermediate balance rule, and if so to what 
extent, is an issue that will be dealt with momentarily. First, however, I 
propose to turn to an analysis of the history and application of the LIBR 
notion. 

 
81      From the above, I discern the following: 
 
(i) The controlling authority, Greymac, clearly rejects the rule in Clayton’s 
Case as unfair, arbitrary, and based on a fiction. 
 
(ii) The court in Greymac held that, as a general rule, the mechanism of 
pro rata sharing based upon tracing (or LIBR) was the preferable 
approach to resolving competing claims to mingled trust funds. 
 
(iii) In Law Society, the outcome is consistent with Greymac. At page 271, 
Blair J. states: 

In this case, it is not practicable to conduct the LIBR exercise. 
There are over 100 claimants. There were misappropriations in the 
area of $900,000 in bits and pieces. It is not even clear that each 
deposit and debt can be looked at individually, on the state of the 
record, although the total amounts deposited by each of the 
claimants are apparently known. Notwithstanding this, if the LIBR 
principle is to be applied to a pro rata distribution in the 
circumstances of this case, it would be necessary to consider not 
only the deposits of each individual claimant and the timing of 
such deposits, but also what was the lowest balance in the Upshall 
account between each deposit and the imposition of the freeze. 
This would involve analyzing the pattern and timing of each 
misappropriation and applying the results to each individual 
deposit or circumstances. It is not at all clear, on the evidence, that 
this exercise can be done. 
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(iv) The finding in Law Society as expressed above falls within the 
exception provided for in Greymac. In essence, the general rule as stated 
by Morden J.A., could not, in the view of Blair J., be applied in the 
circumstances of Law Society. The court in Law Society spent 
considerable time addressing the parameters and practical application of 
LIBR. However, this analysis has to be considered in the context of the 
conclusion reached by Blair J. as set out at page 271, namely, “In this 
case, it is not practicable to conduct the LIBR exercise”. 
 
82      There is no doubt that the issues, terms and concepts discussed at 
length in both Greymac Credit Corp. Credit Corp. and Law Society are 
complex. As noted by Blair J., at page 267, in reference to the British Columbia 
Law Reform Commission in its “Report on Competing Rights to Mingled 
Property: Tracing and the Rules in Clayton’s Case” (1983), terms like “pari 

passu”, “pro rata”, “rateably”, and “proportionally” are inherently ambiguous. To 
this list of terms can be added, “LIBR”, the “rolling charge”, and the “North 
American” approach. It seems to me that these terms have not always been 
used with precision and, as a result, considerable confusion has arisen in the 
cases. 
 
83      A further example of the issue is set out in Graphicshoppe. Writing for 
the majority, Moldaver J.A. (as he then was) at para. 126 and following stated: 
 

126. ...the reasoning in Law Society as it relates to the issue of how 
best to allocate the funds remaining in a mixed trust account between 
competing beneficiaries simply has no application to this preliminary 
question. The same thing can be said about the reasoning in Greymac 

Credit Corp., which, like the reasoning in Law Society, focused on the 
resolution of beneficiaries’ competing proprietary claims to the 
remaining trust funds. 
 
127. I would also add that throughout his reasons for judgment in Law 

Society, Blair J. (ad hoc at that time) clearly acknowledged that the 
issue before the court was confined to determining the best approach 
for resolving the claims of competing beneficiaries to funds remaining in 
a mixed trust account. Blair J. considered the pari passu ex post facto 
approach to be the best approach for that task because of the 
inconvenience that is often associated with having to apply the lowest 
intermediate balance rule [or pro rata on the basis of tracing] in cases 
involving any significant number of beneficiaries in transactions, and 
because of the nature and purpose of the mixed trust fund. In Blair J.’s 
view, such a fund is in many ways a mechanism of convenience, in that 
it avoids the necessity, cost and cumbersome administrative aspects of 
having to set up individual trust accounts for each beneficiary. Blair J. 
reasoned that “a mixed fund of this nature should be considered as a 
whole fund, at any given point in time, and that the particular moment 
when a particular beneficiary’s contribution was made and the particular 
moment when the defalcation occurred, should make no difference”. 
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84      This passage from Graphicshoppe confirms that in Law Society Blair J. 
determined the pro rata ex post facto approach to be the best approach in that 
case because of the inconvenience that is often associated with having to 
apply LIBR in cases involving any significant number of beneficiaries and 
transactions, and because of the nature and purpose of the mixed trust fund. In 
my view, neither Law Society nor Graphicshoppe stand for the proposition that 
LIBR is not to be utilized when circumstances are such that it can be. Rather, 
consistent with Greymac, the general rule is that LIBR should be applied unless 
it is unworkable. As Morden J.A. stated in Greymac, at page 688: “I am not 
persuaded that considerations of possible inconvenience or unworkability 
should stand in the way of the acceptance, as a general rule, of pro rata 
sharing on the basis of tracing [or LIBR]”. 
 
85      In Graphicshoppe, the decision involved trust claims of employees to a 
mixed fund. In dissent, Juriansz J.A. followed the analysis of Blair J. in Law 
Society and expressly rejected “the logic of the LIBR”. 
 
86      However, Moldaver J.A., writing for the majority, did not agree with 
Juriansz J.A.’s “analysis or conclusions”. In arriving at his decision, Moldaver 
J.A. applied LIBR: “...it is clear from the record that as of the date of 
bankruptcy, none of the employee contributions that had been deposited into 
Graphicshoppe’s bank account remained intact. We know that with certainty 
because prior to the date of bankruptcy, the account went into negative 
balance”. 
 
87      Justice Moldaver distinguished Law Society on its facts and also 
addressed the role of LIBR. After citing Lionel Smith’s article, Moldaver J.A. 
stated: 
 

I recognize that my colleague Juriansz J.A. says that this argument is 
simply an attempt to apply the logic of the lowest intermediate balance 
rule. With respect, assuming that characterization is correct, I do not 
see how applying this logic can be erroneous, when in this case, it is 
solidly supported by the facts. 

 
88      Thus, it seems to me that although the Court of Appeal for Ontario did 
not, on the facts, apply LIBR in Law Society, it was accepted by Moldaver J.A. 
in Graphicshoppe. Thus, by virtue of the Supreme Court of Canada’s 
affirmation of Greymac and the more recent decision in Graphicshoppe, LIBR 
is an available mechanism to distribute comingled funds. 
 
89      The controlling authority, Greymac, directs, in my view, that pro 
rata sharing based on tracing (LIBR) is the “general rule” that ought to be 
applied in this case unless it is practically impossible to do so. 
 
90      In the present case, I accept the uncontroverted evidence of the 
Receiver that all steps have been taken to establish that LIBR 
calculations can be made. As such, the general rule as set out in 
Greymac must be applied in this case. 
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91      In my view, the application of the general rule as set out in Greymac 
produces a result that I consider to be just and equitable. Morden J.A. 
recognized that the principles of “logic, justice and convenience” govern 
in circumstances such as these (see Greymac at page 680). Blair J. in 
Law Society also noted that “the court should therefore seek to apply the 
method which is the more just, convenient and equitable in the 
circumstances” (see Law Society at page 269). 
 
92      On the facts of this case, justice dictates that the funds should be 
distributed proportionately based on the interests of the parties at the 
time of comingling: the Receiver’s fund unit allocation method (or LIBR). 
A pro rata ex post facto distribution would not result in a fair outcome 
where a very small number of individuals, including Waldock, had 
invested a significant amount of money early on in the lifespan of the 
fund. By the time of Gibson’s investment, the evidence is clear that these 
early investors had lost over 88% of their investment value. 
 
93      In this case, the practical concerns cited in Greymac do not exist. 
The Receiver has determined a practicable method for distributing the 
Greyhawk Fund pro rata on the basis of LIBR. The Receiver has 
confirmed that it had the necessary information to complete its 
calculation accurately. 
 
94      Waldock raises the issue, at paragraph 9 of the Reply Factum, that the 
evidence of the Receiver is that it would be impossible to trace the various 
investments and transactions that occurred in this case. The Receiver has 
determined that it cannot trace or match trades and securities to specific 
investors as investor funds were comingled over a lengthy period. To further 
complicate matters, the Receiver has confirmed that it is not possible to match 
any particular sale of securities to a corresponding redemption. However, there 
is no evidence to suggest that the Receiver would need to be able to do these 
things in order to properly calculate distributions using the fund unit allocation 
method (LIBR). Rather, as noted previously at [36], the evidence of the 
Receiver is that it has been able to make these calculations in spite of the 
challenges noted by Waldock. 
 
Disposition 
 
95      For the foregoing reasons, I direct that distributions be made pursuant to 
the fund unit allocation method (or pro rata on the basis of tracing, or LIBR). 
 
96      In recognition of the fact that this issue had to be determined prior to any 
distribution and given that both Waldock and Gibson were victims of a fraud, it 
is appropriate that the costs of the parties be paid out of the assets of the 
Greyhawk Fund. 
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Brazil v Durant International Corp  
[2016] A.C. 297 (PC (Jer)) 
 
This case involved tracing large proceeds of bribery through a complex web of bank 
accounts.  
 
Lord Toulson: 
 

1.                   This appeal concerns the doctrine of tracing. The effective plaintiff is 
the Municipality of Sao Paulo (“the municipality”). The Federal Republic of 
Brazil is nominally a plaintiff because its Constitution requires it to be a party to 
any action brought outside Brazil by a Brazilian public authority. The 
defendants (“Durant” and “Kildare”) are companies registered in the British 
Virgin Islands. Kildare is a wholly owned subsidiary of Durant and both 
companies are or were at the relevant time under the practical control of Mr 
Paulo Maluf and/or his son Mr Flavio Maluf. From 1993 to 1996 Mr Maluf senior 
was mayor of the municipality. 
 

… 
 
11.              The other limb of the appellants’ argument is that the Chanani account 
was a mixed account; and that where a claimant’s money is mixed with other 
money, and drawings are made on the account which reduce the balance at 
any time to less than the amount which can be said to represent the claimant’s 
money, the amount which the claimant can thereafter recover is limited to the 
maximum that can be regarded as representing his money (“the lowest 
intermediate balance rule”). In this case it is said that on two occasions (20 and 
23 January 1998) payments were made from the Chanani account to the 
Durant account of sums which exceeded the maximum that could be said to 
have come from the earlier bribes itemised in schedule 3 and must therefore 
have come from other sources. 
 
12.              The parties agreed at the trial, as a matter of arithmetic, that if either 
limb of the argument was correct, the effect would be to limit the traceable 
amount to the same figure of US$7.7m. 
 

… 
 
17.              The appellants’ twin arguments have a common and simple logical 
parentage. The doctrine of tracing involves rules by which to determine 
whether one form of property interest is properly to be regarded as substituted 
for another. It is therefore necessary to begin with the original property interest 
and study what has become of it. If it has ceased to exist, it cannot 
metamorphose into a later property interest. Ex nihilo nihil fit: nothing comes 
from nothing. If the money in a bank account has dwindled from £1,000 to £1, 
only the remaining £1 is capable of being substituted by something else; the 
£999 has ceased to exist. This explains “the lowest intermediate balance” 
principle. Similarly, a property interest cannot turn into (or provide a substitute 
for) something which the holder already has; the later acquisition cannot be the 
source of the earlier. This explains the “no backward tracing” principle. The two 
are in a sense opposite sides of the same coin. 
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… 

28.              The appellants’ argument has academic support, most fully developed 
in Professor Matthew Conaglen’s article “Difficulties with tracing backwards” 
(2011) 127 LQR 432, written in riposte to the argument of Professor Smith (to 
which Sir Richard Scott V-C referred in Foskett v McKeown). 
 
29.              Professor Conaglen begins with the proposition that “Tracing is the 
process of identifying a new asset as the substitute for the old” (per Lord Millett 
in Foskett v McKeown at [2001] 1 AC 102, 127). He observes that the 
acquisition of an asset and the extinguishment of a debt are different things. A 
debt is an asset in the hands of the creditor, and so can provide a basis for 
traditional tracing in relation to the creditor’s assets. But a debt has no asset 
value in the hands of the debtor; it is a liability which ceases to exist when it is 
paid. 
 
30.              Having said that, Professor Conaglen accepts that there is nothing 
conceptually impossible about the courts tracing trust funds through the 
payment of a debt into assets that the trustee had acquired, before that 
payment was made, by incurring the debt. But he argues that the support in the 
case law for such an approach is weak and that there is stronger authority 
against it. 
31.              Professor Conaglen recognises that it is ultimately a matter of legal 
policy whether the law ought to allow backward tracing. He concludes, at p 
455: 
 

“When the already precarious position of unsecured creditors is 
weighed against the concomitantly far better protected position of trust 
beneficiaries, it is suggested that the law ought not to recognise the 
possibility of tracing backwards. The unsecured creditors should not 
have their position worsened further by effectively making them insurers 
for the beneficiaries against trustee defalcations. Trust beneficiaries 
whose money has been wrongly applied in satisfaction of a debt can 
stand in the position of the satisfied creditor (by subrogation), but it is a 
step too far, in policy terms, to allow them to stand in the position of the 
debtor and act as owners of property that the trustee acquired before 
the debt was paid. 
 
Alternatively, if backward tracing is to be allowed, then the policy 
concerns that have been highlighted above suggest that the extent to 
which payment of the debt is considered attributable to acquisition of 
the asset should perhaps be limited in some way, such as by reference 
to whether the trustee intended at the time the asset was acquired to 
(mis)use trust funds to pay for it. … That would be consistent with 
equity’s traditional concern for substance – meaning intention – over 
form. However, the evidential difficulties inherent in a test that is 
focused on the defalcating trustee’s intentions provide yet further 
reasoning for concluding that the balance is appropriately struck by 
refusing to recognise backward tracing.” 
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32.              The respondents found their arguments on the passage already 
quoted from in Lord Millett’s speech in Foskett v McKeown. They emphasise 
that it is inaccurate to speak of tracing one asset into another. Rather, the court 
is concerned with tracing the value inherent in a trust asset. Whether it can 
properly be traced into another asset depends on whether there is a sufficient 
transactional link. In considering that question the court should concentrate on 
the substance of the transaction and not the form. In general terms those 
propositions carry force, but they do not resolve the disputed issues. 
 
33.              More particularly the respondents submit, as Professor Smith argues, 
that money used to pay a debt can in principle be traced into whatever was 
acquired in return for the debt. That is a very broad proposition and it would 
take the doctrine of tracing far beyond its limits in the case law to date. As a 
statement of general application, the Board would reject it. The courts should 
be very cautious before expanding equitable proprietary remedies in a way 
which may have an adverse effect on other innocent parties. If a trustee on the 
verge of bankruptcy uses trust funds to pay off an unsecured creditor to whom 
he is personally indebted, in the absence of special circumstances it is hard to 
see why the beneficiaries’ claim should take precedence over those of the 
general body of unsecured creditors. 
 

… 
38.              The development of increasingly sophisticated and elaborate 
methods of money laundering, often involving a web of credits and debits 
between intermediaries, makes it particularly important that a court 
should not allow a camouflage of interconnected transactions to obscure 
its vision of their true overall purpose and effect. If the court is satisfied 
that the various steps are part of a coordinated scheme, it should not 
matter that, either as a deliberate part of the choreography or possibly 
because of the incidents of the banking system, a debit appears in the 
bank account of an intermediary before a reciprocal credit entry. The 
Board agrees with Sir Richard Scott V-C’s observation in Foskett v 
McKeown that the availability of equitable remedies ought to depend on 
the substance of the transaction in question and not upon the strict order 
in which associated events occur. 
 
39.              Similarly, in a case such as Agricultural Credit Corpn of Saskatchewan 

v Pettyjohn, the Board does not consider that it should matter whether the 
account used for the purpose of providing bridging finance was in credit or in 
overdraft at the time. An account may be used as a conduit for the transfer of 
funds, whether the account holder is operating the account in credit or within an 
overdraft facility. 
 
40.              The Board therefore rejects the argument that there can never be 
backward tracing, or that the court can never trace the value of an asset 
whose proceeds are paid into an overdrawn account. But the claimant 
has to establish a coordination between the depletion of the trust fund 
and the acquisition of the asset which is the subject of the tracing claim, 
looking at the whole transaction, such as to warrant the court attributing 
the value of the interest acquired to the misuse of the trust fund. This is 
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likely to depend on inference from the proved facts, particularly since in 
many cases the testimony of the trustee, if available, will be of little value. 

 
 
 


