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E.  THE ‘QUISTCLOSE TRUST’ 
 
These types of trusts are very contentious indeed, and many would say that 
although they may be considered to be pragmatic, they undermine the certain 
application of insolvency law. 
 
Using trust principles, we regard a person who would otherwise be considered a 
lender (and a lender who has acted quite unwisely) to be the beneficiary of a 
resulting trust. That is, the lender is regarded as the settlor of a resulting trust in 
his or her own favour that is coupled with the donation to the trustee of a power 
to appoint the money for a particular purpose – thus, the lender  remains  the  
beneficiary  of  a  resulting  trust until such time the money advanced for a particular 
purpose is actually used for that purpose, and, thereafter, a debt crystallizes. Magic. 
 
Barclays Bank v Quistclose Investments Ltd  
[1968] 3 All ER 651; cb, p.521 
 
Rolls Razor Limited was collapsing. Quistclose Investments Ltd. made a loan of 
money to Rolls Razor for the express purpose of making a dividend payment on 
the company’s shares. Before the payment could be made, Rolls Razor  went  into  
liquidation.  The money was in the company’s bank account with Barclays Bank Ltd. 
The bank claimed to be able to set-off the money against Rolls Razor’s debt to 
the bank. Lord Wilberforce held that the money was held under a resulting trust for 
Quistclose. The  principle accepted was that the payment of money from A to B 
in a commercial context for a particular purpose was held on a resulting 
trust until the purpose was complete, and thereafter a loan would be 
recognized as having arisen. Thus B was trustee until such time as he became 
a debtor to A, at which point A’s interest becomes a legal rather than an equitable 
one. 
 
Lord Wilberforce: 
 
(a) Precedent: 
 

That arrangements of this character for the payment of a person's 
creditors by a third person, give rise to a relationship of a fiduciary 
character or trust, in favour, as a primary trust, of the creditors, and 
secondarily, if the primary trust fails, of the third person, has been 
recognised in a series of cases over some 150 years… 

 
(b) Policy: 
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The transaction, it was said, between the respondents and Rolls Razor 
Ltd., was one of loan, giving rise to a legal action of debt. This  
necessarily excluded the implication of any trust, enforceable in equity,  
in  the respondents' favour:  a transaction may attract one action or the  
other,  it could not admit of both. My Lords, I must say that I find this 
argument unattractive. Let us see what it involves. It means that the 
law does not permit an arrangement to be made by which one person 
agrees to advance money to another, on terms that the money is to be 
used exclusively to pay debts of the latter, and if, and so far as not so 
used, rather than becoming a general asset of the latter available to his 
creditors at large, is  to  be returned to the lender. The lender is 
obliged, in such a case, because he is a lender, to accept, whatever  
the  mutual  wishes  of  lender  and  borrower may be, that the money 
he was willing to make available for one purpose only shall be freely 
available for others of the borrower's creditors for whom he has not the 
slightest desire to provide. I should be surprised if an argument of this 
kind - so conceptualist in character - had ever been accepted. In truth 
it has plainly been rejected by the eminent judges who from 1819 
onwards have permitted arrangements of this type to be enforced, 
and have approved them as being for the benefit of creditors and all 
concerned. There is surely no difficulty in recognising the co-existence 
in one transaction of legal and equitable rights and remedies: when  
the money is advanced, the lender acquires an equitable right to see 
that it is applied for the primary designated purpose... I can 
appreciate no reason why the flexible interplay of law and equity cannot 
let in these practical arrangements, and other variations if desired: it 
would be to the discredit of both systems if they could not. In the 
present case the intention to create a secondary trust for the benefit of 
the lender, to arise if the primary trust, to pay the dividend, could not 
be carried out, is clear and I can find no reason why the law should not 
give effect to it. 

 
(c) The Effect on Third Parties: 
 

the bank had actual notice and was not prejudiced. 
 
Quistclose has been accepted as a valid trusts device in Ontario, e.g. Del Grande 
v.McCleery (2000), 31 E.T.R. (2d) 50 (Ont. C.A.; Niedner Ltd. v. Lloyd’s Bank of 
Canada (1990), 74 O.R. (2d) 574 (H.C.J.)] 
 
 
Carreras Rothmans v Freeman Mathews Treasure  
[1985] Ch 207 (discussed in Twinsectra Ltd v Yardley) 
 
The plaintiff manufactured cigarettes and tobacco which it advertised in newspapers 
and magazines. The defendant was an advertising agency employed by  the  plaintiff.  
The plaintiff paid the  defendant an  annual fee in monthly installments and 
amounts equivalent to invoices received from publishers for the  advertisements  it  
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placed  on behalf of the plaintiff. The plaintiff paid the money in time for the 
defendant to pay the publishers when the debts became due for payment, which 
was usually at the end of the month. 

 
Like in Quistclose, the defendant was in financial difficulties. The plaintiff suggested 
that a special bank account should be opened into which  the  plaintiff  would  deposit  
the money to be paid to the publishers. This was set out in a letter in July; that 
the money would be placed in the account and the defendant would use the 
money to pay June invoices that were due at the end of July. The defendant drew 
the cheques necessary to pay the publishers on that account but before the 
cheques were cashed, the defendant went into liquidation (on August 3). The 
trustee in the liquidation stopped payment on the cheques. 
 
The publishers threatened not to run the plaintiff’s advertisements unless they were 
paid. The plaintiff agreed to pay the third parties and took assignments of the 
debts owed by the defendant to those third parties. After investigation, it was 
clear that the defendant had used funds that had been advanced to it as per 
the normal practice for its own purposes rather than pay the publishers. The 
plaintiff told  the  third  parties  that  they should have enforced their rights in 
contract (recovered their debts) at that time and that it would not pay those debts (as 
it already advanced money for that purpose to  the defendant. The plaintiff sought the 
money in the special account. The trustee argued that the July letter was 
unenforceable as a result of public policy. 
 
Peter Gibson J held: 
 

The July agreement was plainly intended to vary the contractual 
position of the parties as to how, as the contract letter put it, 
payments made by the plaintiff to the defendant for purely onwards 
transmission, in effect, to the third party creditors, would be dealt 
with. If one looks objectively  at  the genesis of the variation, the 
plaintiff was  concerned  about  the  adverse effect on it if the 
defendant, which the plaintiff knew to have financial problems, ceased 
trading and the third  party  creditors  of  the  defendant were not paid 
at a time when the defendant had been put in funds by the plaintiff. 
The objective was accurately described by Mr. Higgs in his informal 
letter of 19 July as to protect the interests of the  plaintiff  and  the  third 
parties. For this purpose a special account was to be set up with a 
special designation. The moneys payable by the plaintiff were to be 
paid not to the defendant beneficially but directly into that account 
so that the defendant was never free to deal as it pleased with the 
moneys so paid. The moneys were to be used only for the specific 
purpose of paying the third parties and as the cheque letter indicated, 
the amount paid matched the specific invoices presented by the 
defendant to the plaintiff. The account was intended to be little more 
than a conduit pipe, but the intention was plain that whilst in the 
conduit pipe the moneys should be protected. There was even a 
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provision covering the possibility (though what actual situation it was 
intended to meet it is hard to conceive) that there might be a 
balance left after payment and in that event the balance was to be 
paid to the plaintiff and not kept by the defendant. It was thus clearly 
intended that the moneys once paid would never become the property 
of the defendant. That was the last thing the plaintiff wanted in view 
of its concern about the defendant's financial position. As a further 
precaution the bank was to be put on notice of the conditions and 
purpose of the account. I infer that this was to prevent the bank 
attempting to exercise any rights of set off against the moneys in the 
account. 

... 
 
It is of course true that there are factual differences between the 
Quistclose case and the present case. The transaction there was 
one of loan with no contractual obligation on the part of the lender to 
make payment prior to the agreement for the loan. In the present 
case there is no loan but there is an antecedent debt owed by the 
plaintiff. I doubt if it is helpful to analyse the Quistclose type of case 
in terms of the constituent parts of a conventional settlement, though 
it may of course be crucial to ascertain in whose favour the 
secondary trust operates (as in the Quistclose case itself) and who 
has an enforceable right. In my judgment the principle in all these 
cases is that equity fastens on the conscience of the person who 
receives from another property transferred for a specific 
purpose only and not therefore for the recipient's own 
purposes, so that such person will not be permitted to treat the 
property as his own or to use it for other than the stated 
purpose. Most of the cases in this line are cases where there has 
been an agreement for consideration so that in one sense each 
party has contributed to providing the property. But if the common 
intention is that property is transferred for a specific purpose 
and not so as to become the property of the transferee, the 
transferee cannot keep the property if for any reason that 
purpose cannot be fulfilled. I am left in no doubt that the provider 
of the moneys in the present case was the plaintiff. True it is that its 
own witnesses said that if the defendant had not agreed to the 
terms of the contract letter, the plaintiff would not have broken its 
contract but would have paid its debt to the defendant, but the fact 
remains  that the  plaintiff made its  payment on the  terms  of 
that letter and the defendant received the moneys only for the 
stipulated purpose. That purpose was expressed to relate only 
to the moneys in the account. In my judgment therefore  the  
plaintiff  can  be  equated with the lender in Quistclose as having 
an enforceable right to compel the carrying out of the primary 
trust. 
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Given that the plaintiff had paid the third parties, they had no claim to the money. 
The plaintiff prevailed over the creditors based on the principle in Quistclose.  
However,  it appears that the trust was not rationalized as a resulting trust but more 
as a constructive trust (‘equity fastens on the conscience of the person...’) and the 
beneficial interest in the money pending its use for the stated purpose was unclear. 
The matter was resolved in the following case. 
 
 
Twinsectra Ltd v Yardley  
[2002] AC 64; cb, p.523 
 
Here, a loan was provided by Twinsectra Ltd. to companies owned by Yardley for 
the acquisition of specific property. Yardley’s solicitor was Leach who declined to 
give the undertaking required by Twinsectra that the loan funds would be 
released only for the purposes stipulated in the loan agreement. However, he was 
able to direct his client to another solicitor, Sims, who was prepared to give the 
undertaking. Relying on this, Twinsectra transferred the funds to the client account 
at Sims’ firm. On Leach’s instructions, Sims subsequently paid out the funds to the 
Yardley companies in the knowledge that they were not going to be used for the 
specific purpose stipulated by Twinsectra.  Sims  also  used  the  fund  to  settle  
Leach’s  professional  fees  due  from Yardley. When Twinsectra found out about 
the fraud they proceeded against Yardley in contract and deceit and also against 
Leach for breach of trust. Questions thus arose as to the position where a fiduciary  
misdirects  property  which  is  subject  of  a  Quistclose trust. 
 
Lord Hoffman said: 
 

78 This has been the subject of much academic debate. The 
starting point is provided by two passages in Lord Wilberforce's 
speech in the Quistclose case [1970] AC 567... 
 
79 These passages suggest that there are two successive trusts, a 
primary trust for payment to identifiable beneficiaries, such as 
creditors or shareholders, and a secondary trust in favour of the 
lender arising on the failure of the primary trust. But there are 
formidable difficulties in this analysis, which has little academic 
support. What if the primary trust is not for identifiable persons, but 
as in the present case to carry out an abstract purpose? Where in 
such a case is the beneficial interest pending the application of the 
money for the stated purpose or the failure of the purpose? There 
are four possibilities: (i) in the lender; (ii) in the borrower; 
(iii) in the contemplated beneficiary; or (iv) in suspense. 
 
80 (i) The lender. In "The Quistclose Trust: Who Can Enforce It?" 
(1985) 101 LQR, 269, I argued that the beneficial interest remained 
throughout in the lender. This analysis has received considerable 
though not universal academic  support... 
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81 On this analysis, the Quistclose trust is a simple commercial 
arrangement akin (as Professor Bridge observes) to a retention  of  
title clause (though with a different object) which enables the 
borrower to have recourse to the lender's money for a particular 
purpose without entrenching on the lender's property rights more 
than necessary to enable the purpose to be achieved. The money 
remains the property of the lender unless and until it is applied in 
accordance with his directions, and insofar as it is not so applied it 
must be returned to him. I am disposed, perhaps pre- disposed, to 
think that this is the only analysis which is consistent both with 
orthodox trust law and with commercial  reality.  Before  reaching  a  
concluded  view that it should be adopted, however, I must consider 
the alternatives. 
 
82 (ii) The borrower. It is plain that the beneficial interest is not vested 
unconditionally in the borrower so as to leave the money at his free 
disposal. That would defeat the whole purpose of the arrangements, 
which is to prevent the money from  passing  to  the  borrower's  trustee  
in bankruptcy in the event of his insolvency. It would also be 
inconsistent with all the decided cases where the contest was 
between the lender and the borrower's trustee in bankruptcy, as well 
as with the Quistclose case itself... 
 
83 The borrower's interest pending the application of the money  for  
the stated purpose or its return to the lender is minimal.  He  must  keep  
the money separate; he cannot apply it except for the stated 
purpose; unless the terms of the loan otherwise provide he must 
return it to the lender if demanded; he cannot refuse to return it if 
the stated purpose cannot be achieved; and if he becomes bankrupt 
it does not vest in his trustee in bankruptcy. If there is any content to 
beneficial ownership at all, the lender is the beneficial owner and the 
borrower is not. 
 
84 In the present case the Court of Appeal adopted a variant, 
locating the beneficial interest in the borrower but subject to 
restrictions. I shall have to return to this analysis later. 
 
85 (iii) In the contemplated beneficiary. In the Quistclose case itself 
[1970] AC 567, as in all the reported cases which preceded it, either 
the primary purpose had been carried out and the contest was 
between the borrower's trustee in bankruptcy or liquidator and the 
person or persons to whom the borrower had paid the money; or it 
was treated as having failed, and the contest was between the 
borrower's trustee-in- bankruptcy and the lender. It was not 
necessary to explore the position while the primary purpose was still 
capable of being carried out and Lord Wilberforce's observations 
must be read in that light. 
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86 The question whether the primary trust is accurately described as 
a trust for the creditors first arose in In re Northern Developments 
(Holdings) Ltd (unreported) 6 October 1978, where the contest was 
between the lender and the creditors. The borrower, which was not 
in liquidation and made no claim to the money, was the parent 
company of a group one of whose subsidiaries was in financial 
difficulty. There was a danger that if it were wound up or ceased 
trading it would bring down the whole group. A consortium  of  the  
group's  banks  agreed  to  put  up  a  fund  of  more  than £500,000 in 
an attempt to rescue the subsidiary. They paid the money into a 
special account in the name of the parent company for the  express 
purpose of "providing money for the subsidiary's unsecured creditors 
over the ensuing  weeks" and  for no  other purpose. The  banks' 
object was to enable the subsidiary to continue trading, though  on  a  
reduced  scale;  it failed when the subsidiary was put into 
receivership at a time when some £350,000  remained  unexpended.  
Relying  on  Lord  Wilberforce's observations in the passages cited 
above, Sir Robert Megarry V- C held that the primary trust was a 
purpose trust enforceable (inter alios) by the subsidiaries' creditors 
as the persons for whose benefit the trust was created. 
 
87 There are several difficulties with this analysis. In the first place, 
Lord Wilberforce's reference to In re Rogers 8 Morr 243 makes it 
plain that the equitable right he had in mind was not a mandatory 
order to compel performance, but  a negative injunction to  restrain  
improper  application  of the money; for neither Lindley LJ nor Kay LJ 
recognised more than this. In the second place, the object of the 
arrangements was to enable the subsidiary to continue trading, and 
this would necessarily involve it in incurring further liabilities to trade 
creditors. Accordingly the application of the fund was not confined 
to existing creditors at the date when the fund was established. The 
company secretary was given to understand that the purpose of the 
arrangements was to keep the subsidiary trading, and that the  fund  
was  "as  good  as  share  capital".  Thus  the  purpose  of  the 
arrangements was not, as in other cases, to enable the debtor to avoid 
bankruptcy by paying off existing creditors, but to enable the debtor to 
continue trading by providing it with working capital with which to incur 
fresh liabilities. There is a powerful argument for saying that the result 
of the arrangements was to vest a beneficial interest in the 
subsidiary from the start. If so, then this was not a Quistclose trust at 
all. 
 
88 In the third place, it seems unlikely that the banks' object was to 
benefit the creditors (who included the Inland Revenue) except  
indirectly.  The banks had their own commercial interests to protect 
by enabling the subsidiary to trade out of its difficulties. If so, then 
the primary trust cannot be supported as a valid non- charitable 
purpose trust: see In re Grant's Will Trusts, Harris v Anderson [1980] 
1 WLR 360 and cf In re Denley's Trust Deed [1969] 1 Ch 373. 
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89 The most serious objection to this approach is exemplified 
by the facts of the present case. In several of the cases the 
primary trust was for an abstract purpose with no one but the 
lender to enforce performance or restrain misapplication of the  
money.  In  Edwards  v Glyn (1859) 2 E & E 29 the money was 
advanced to a bank to enable the bank to meet a run. In In re EVTR, 
Gilbert v Barber [1987] BCLC 646 it was advanced "for the sole 
purpose of buying new equipment". In General Communications Ltd v 
Development Finance Corpn of New  Zealand  Ltd [1990] 3 NZLR 406 
the money was paid to the borrower's solicitors for the express 
purpose of purchasing new equipment. The present case is another 
example. It is simply not possible to hold money on trust to 
acquire unspecified property from an unspecified vendor at an 
unspecified time. There is no reason to make an arbitrary 
distinction between money paid  for an abstract purpose and  
money paid  for a purpose which can be said to benefit an 
ascertained class of beneficiaries, and the cases rightly draw no 
such distinction. Any analysis of the Quistclose trust must be 
able  to  accommodate  gifts and loans for an abstract purpose. 
 
90 (iv) In suspense. As Peter Gibson J pointed out in Carreras 
Rothmans Ltd v Freeman Matthews Treasure Ltd [1985] Ch 207, 223 
the effect of adopting Sir Robert Megarry V-C's analysis is to leave 
the beneficial interest in suspense until the stated purpose is carried 
out or fails.  The difficulty with this (apart from its unorthodoxy) is that 
it fails to have regard to the role which the resulting trust plays in 
equity's scheme of things, or to explain why the money is not simply 
held on a resulting trust for the lender. 
 
91 Lord Browne-Wilkinson gave an authoritative explanation of the 
resulting trust in Westdeutsche Landesbank Girocentrale v Islington 
Borough Council [1996] AC 669, 708c and its basis has been further 
illuminated by Dr Robert Chambers in his book Resulting Trusts 
published in 1997. Lord Browne- Wilkinson explained that a resulting 
trust arises in two sets of circumstances. He described the second as 
follows: "Where A transfers property to B on express trusts, but the 
trusts declared do not exhaust the whole beneficial interest. " The 
Quistclose case [1970] AC 567 was among the cases he cited as 
examples. He rejected the argument that there was a resulting trust 
in the case before him because, unlike the situation in the present 
case, there was no transfer of money on express trusts. But he also 
rejected the argument on a wider and, in my respectful  opinion,  surer 
ground that the money was paid and received with  the  intention  that  
it should become the absolute property of the recipient. 
 
92 The central thesis of Dr Chambers's book is that a resulting 
trust arises whenever there is a transfer of property in  
circumstances  in which the transferor (or more accurately the 
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person at whose expense the property was provided) did not 
intend to benefit the recipient. It responds to the absence of 
an intention on the part of the transferor to pass the entire 
beneficial interest, not to  a  positive  intention  to retain it. 
Insofar as the transfer does not exhaust the entire beneficial 
interest, the resulting trust is a default trust which fills the 
gap and leaves no room for any part to be in suspense. An 
analysis of the Quistclose trust as a resulting trust for the 
transferor with a mandate to the transferee to apply the money 
for the stated purpose sits comfortably with Dr Chambers' thesis, 
and it  might  be  thought surprising that he does not adopt it. 
 
93 (v) The Court of Appeal's analysis. The Court of Appeal were 
content to treat the beneficial interest as in suspense, or (following Dr 
Chambers's analysis) to hold that it was in the borrower, the lender 
having merely a contractual right enforceable by injunction to 
prevent misapplication. Potter LJ put it in these terms [1999] Lloyd's 
Rep Bank 438, 456, para 75: 
 
"The purpose imposed at the time of the advance creates an 
enforceable restriction on the borrower's use of the money. Although 
the lender's right to enforce the restriction is treated as arising on the 
basis of a 'trust', the use of that word does not enlarge the lender's 
interest in the fund. The borrower is entitled to the beneficial use of 
the money, subject to the lender's right to prevent its misuse; the 
lender's limited interest in the fund is sufficient to prevent its use 
for other than the special purpose for which it was advanced." 
 
This analysis, with respect,  is difficult  to reconcile with the court's 
actual decision in so far as it granted Twinsectra a proprietary 
remedy against Mr Yardley's companies as recipients of the 
misapplied funds. Unless  the money belonged to Twinsectra 
immediately before its misapplication, there is no basis on which a 
proprietary remedy against third party recipients can be justified. 
 
94 Dr Chambers's "novel view" (as it has been described) is 
that the arrangements do not create a trust at all; the 
borrower receives the entire beneficial ownership in the money 
subject only to a contractual right in the lender to prevent the 
money being used otherwise than for the stated purpose. If the 
purpose fails, a resulting trust in the lender springs into being. 
In fact, he argues for a kind of restrictive covenant enforceable 
by negative injunction yet creating property rights in the 
money.   But   restrictive   covenants,   which   began   life   as   
negative easements, are part of  our  land  law.  Contractual  
obligations  do  not run with money or a chose in action like 
money in a bank account. 
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95 Dr Chambers's analysis has attracted academic comment, 
both favourable and unfavourable. For my own part, I do not 
think that it can survive the criticism levelled against it by 
Lusina Ho and P St J Smart: "Reinterpreting the Quistclose 
Trust: A Critique of Chambers' Analysis" (2001) 21 OJLS 267. It 
provides no solution to cases of non- contractual payment; is 
inconsistent with Lord  Wilberforce's description of the 
borrower's obligation as fiduciary and not merely contractual; fails 
to explain  the  evidential  significance  of  a requirement that the 
money should be kept in a separate  account; cannot easily be 
reconciled with the availability  of  proprietary remedies against 
third parties; and while the existence of  a  mere equity to 
prevent misapplication would be sufficient to prevent the money 
from being available for distribution to the creditors on the 
borrower's insolvency (because the trustee in bankruptcy has 
no greater rights than his bankrupt) it would not prevail over 
secured creditors. If the bank in the Quistclose case [1970] AC 
567 had held a floating charge (as it probably did) and had 
appointed a receiver, the adoption of Dr Chambers's analysis 
should have led to a different outcome. 
 
96 Thus all the alternative solutions have their difficulties. But there 
are two problems which they fail to solve, but which are easily 
solved if the beneficial interest remains throughout in  the  lender.  One  
arises  from  the fact, well established by the authorities, that the 
primary trust is enforceable by the lender. But on what basis can he 
enforce it? He cannot do so as the beneficiary under the secondary 
trust, for if the primary purpose is fulfilled there is no secondary trust: 
the precondition of his claim is destructive of his standing to make it. 
He cannot do so as settlor, for a settlor who retains no beneficial 
interest cannot enforce the trust which he has created. 
 
97 Dr Chambers insists that the lender has merely a right to 
prevent the misapplication of the money, and attributes this to his 
contractual right to specific performance of a condition of the contract 
of loan. As  I  have already pointed out, this provides no  solution  
where  the  arrangement  is non- contractual. But Lord Wilberforce 
clearly  based  the  borrower's obligation on an equitable or fiduciary 
basis and not a contractual one. He was concerned to justify the 
co-existence of equity's exclusive jurisdiction with the common law 
action for debt. Basing equity's intervention on its auxiliary jurisdiction 
to restrain a breach of contract would not have enabled the lender to 
succeed against the bank, which was a third party to  the contract. 
There is only one explanation of the lender's fiduciary right  to enforce 
the primary trust which can be reconciled with basic principle: he 
can do so because he is the beneficiary. 
… 
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100 As Sherlock Holmes reminded Dr Watson, when  you  have 
eliminated the impossible, whatever remains, however 
improbable, must be the truth. I would reject all the alternative 
analyses, which I find unconvincing for the reasons I have 
endeavoured to explain, and hold the Quistclose trust  to be an  
entirely  orthodox  example  of the kind of default trust known 
as a resulting trust. The lender pays the money to the 
borrower by way of loan, but he does not part with the entire 
beneficial interest in the money, and in so far as he does not it 
is held on a resulting trust for the lender from the outset. 
Contrary to the opinion of the Court of Appeal, it is the 
borrower who has a very limited use of the money, being obliged 
to apply it for the stated purpose or return it. He has no 
beneficial interest in the money, which remains throughout in the 
lender subject only to the borrower's power or duty to apply the 
money in accordance with the  lender's instructions. When the 
purpose fails, the money is returnable to the lender, not under 
some new trust in his favour which only comes into being on 
the failure of the purpose, but because the resulting trust in his 
favour is no longer subject to any power on the part of the 
borrower to make use of the money. Whether the borrower is 
obliged to apply the money for the stated purpose or merely at 
liberty to do so, and whether the lender can countermand the 
borrower's mandate while it is still capable of being carried out, 
must depend on the circumstances of the particular case. 
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VIII.  ADMINISTRATION OF TRUSTS 
 
The administration of a trust can be thought of like the operation of a business; the trust 
settlement is like the articles of the company’s incorporation, the trustee is like the CEO, 
and the beneficiaries are like the shareholders (indeed trusts and equitable devices were 
used to organize business enterprises before the development of modern corporate 
law). However, because the beneficiary has little power and the orientation of the trust is 
often not commercial, the recognition of the trustee as a fiduciary hovers above the 
whole area. 
 
In the absence of terms provided in the settlement, (and sometimes even where terms 
are provided) there is a statutory scheme provided that governs the rights, powers, 
obligations, and liabilities of the trustee. A settlor may depart from the statutory 
scheme but should do so carefully. 
 
Please note that many of the cases arise in a testamentary context. The Estate Trustee 
is a trustee over the assets of the Estate and the Estate must account to creditors and 
those interested in the assets of the deceased. The Estate Trustee is a real trustee, but 
there are many augmentations that arise in respect of the administration of an Estate. 
We will not deal with those rules very much in this course. 
 
 
A.  INTRODUCTORY POINTS 
 
The trustee is the key figure in trusts law once the trust has been established. He or she 
owes extensive duties to the beneficiary and others, any may suffer personal liability for 
their breach. These duties arise at in equity and under statute. 
 
At the same time, the trustee is decidedly not the insurer of the beneficiary’s 
interest. The trustee will be forgiven technical breaches of his or her duty of care where 
the trustee acts honestly and reasonably. If the position were otherwise no rational 
person would ever agree to occupy the office of trustee and the trust device would 
become an empty doctrine.  
 
As is always the case with legal questions, there is a balancing of interests here – the 
protection of the vulnerable beneficiary from the incompetence or wrongful conduct of 
the trustee on the one hand, and, the protection of the trustee from liability for events 
beyond his or her control or reasonable contemplation on the other. Key to constructing 
such a balance are precise rules to govern such matters as investment of trust funds 
and delegation of powers by trustees. Where there remains uncertainty as to a 
contemplated course of conduct, the trustee may seek directions from the Court. 
 
Please familiarize yourself with the provisions of the Trustee Act, RSO 1990, c.T-23; in 
the absence of provisions in the trust instrument on point, the statute sets out a number 
of relevant provisions respecting basic administration of the trust.  
Basic Duties and Powers of the Trustee 
 
The trustee owes a general fiduciary duty of loyalty as well as a general duty of 
care. 
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A number of non-compellable powers are also at the trustees’ disposal – the most 
important of which is usually the power to sell the trust property. It is important to note 
that the Court can rule as to whether a contemplated course of conduct is within 
the powers of the trustee but that the Court will not go beyond that – the Court will 
not exercise its own judgment to compel the trustee to exercise a discretionary 
power.  
 
For information on the trustee’s obligations in respect of reporting to the CRA, see the 
CRA publications in respect of the T3 Filing available on the Internet at: 
 
http://www.cra-arc.gc.ca/tx/trsts/menu-eng.html 
 
 
Sources of Regulation 
 
The trustee’s conduct is regulated by three main sources:  

(i) the trust instrument itself; 
(ii) applicable statutes (especially the Trustee Act in Ontario); 
(iii) thought the court’s equitable jurisdiction.  

 
The over-arching obligation of the trustee is to enforce the trust instrument and 
safeguard the entitlements of the beneficiaries – statute and equity may change the 
operation of the trust instrument itself, but it is the trust instrument which is the most 
important source in most cases.  
 
Carroll v. Toronto-Dominion Bank 
2021 ONCA 38 (Ont. C.A.) 
 
Paciocco J.A.:: 
 

[18]      Courts assumed inherent jurisdiction to supervise and 
administer trusts so that trusts could be given legal force: Donovan 
W.M. Waters, Q.C., Mark R. Gillen & Lionel D. Smith, eds., Waters’ Law of 
Trusts in Canada, 4th ed. (Toronto: Thomson Reuters, 2012), at pp. 1165-
66; Daniel Clarry, The Supervisory Jurisdiction Over Trust Administration 
(Oxford: Oxford University Press, 2018), at para. 2.11. The enforcement of 
trusts was not achieved by empowering courts to act as roving 
commissions of inquiry into their proper performance, but by 
empowering courts to assist those with an interest in trusts in 
enforcing and compelling the performance of those trusts. 
 
[19]      Initially, the inherent jurisdiction to supervise and administer 
trusts was recognized “primarily to protect the interest of 
beneficiaries”: Crociani v. Crociani, [2014] UKPC 40, at para. 36. 
Without the assumption of jurisdiction by courts, beneficiaries would 
lack legal authority to enforce trusts because trustees are the legal 
owners of trust property, and therefore hold the bundle of enforceable 
legal rights that property enjoyment entails. The only way to ensure that 
beneficiaries can enjoy trust property they do not own is for courts to take 
jurisdiction and impose personal obligations on trustees to use the legal 
rights they hold for the benefit of the beneficiaries, according to the terms of 
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the trust: McLean v. Burns Philp Trustee Co. Pty. Ltd. (1985), 2 N.S.W.L.R. 
637 (S.C.), at p. 933. 
 
[20]      Given that trusts are enforced by imposing personal 
obligations on trustees, if courts did not intervene, a trust would fail 
where a trustee would not or could not discharge their personal 
obligations because of refusal or incapacity. Courts therefore 
accepted the inherent jurisdiction to assume the administration of 
such trusts, based on the maxim of equity that no trust should fail for 
want of a trustee: Clarry, at para. 1.04. 
 
[21]      In this way, courts of equity claimed the inherent jurisdiction at the 
behest of beneficiaries “to supervise, and where appropriate intervene in, 
the administration of a trust where there is no trustee to carry it on, or 
where the trustee wrongfully declines to act or refuses to disclose trust 
accounts and supporting information or is otherwise acting improperly”: 
Halsbury’s Laws of England, Vol. 98, “Trusts and Powers” (London: 
LexisNexis, 2019), at para. 626. 
 
[22]      Given the significant obligations that courts impose on 
trustees and the desire to “enable practical effect to be given to a 
trust”, courts have also recognized the inherent jurisdiction to assist 
trustees in the administration of trusts where such assistance is 
required: MF Global UK Ltd. (In Special Administration), Re, [2013] EWHC 
1655 (Ch.), at paras. 26, 32. For example, there is inherent jurisdiction to 
assist trustees “where difficulties have arisen which cannot be removed 
without the assistance of the court, or where the decision of the court on a 
doubtful question connected with the trust or on its proper administration is 
sought by the trustee”: Halsbury’s, Vol. 98, at para. 626; Waters’ Law of 
Trusts, at pp. 1165-66. 
 
[23]      To be sure, on occasion access to the inherent jurisdiction of 
courts has been extended to others who have an interest in a trust, 
such as creditors or those with contingent interests, particularly 
where that jurisdiction is supported by statute: see McLean v. Burns 
Philp; Waters’ Law of Trusts, at p. 1122. However, it can readily be seen 
that the inherent jurisdiction to supervise and administer trusts exists 
to assist the parties to the trust relationship or those who are 
interested in the trusts. As such, the inherent jurisdiction of courts to 
supervise and administer trusts is not inconsistent with the imposition of 
standing requirements. To the contrary, it is entirely in keeping with the role 
inherent jurisdiction performs to ensure that those who seek to invoke the 
inherent jurisdiction to supervise or administer trusts have an interest in the 
trusts they seek to enforce. 

 
  
 



 15 

B.  APPOINTMENT, RENUNCIATION, RENEWAL, RETIREMENT & REMOVAL OF 
TRUSTEES 
 
Trustee Act, ss. 2-8: 
 

Retirement of trustees 
 
2 (1) Where there are more than two trustees, if one of them by deed declares 
a desire to be discharged from the trust, and if the co-trustees and such other 
person, if any, as is empowered to appoint trustees, consent by deed to the 
discharge of the trustee, and to the vesting in the co-trustees alone of the trust 
property, then the trustee who desires to be discharged shall be deemed to 
have retired from the trust, and is, by the deed, discharged therefrom under this 
Act without any new trustee being appointed. 
 
 
 
Application of section 
 
(2) This section does not apply to executors or administrators.   
Appointment of New Trustees 
 
Power of appointing new trustees 
 
3 (1) Where a trustee dies or remains out of Ontario for more than twelve 
months, or desires to be discharged from all or any of the trusts or powers 
reposed in or conferred on the trustee, or refuses or is unfit to act therein, or is 
incapable of acting therein, or has been convicted of an indictable offence or is 
bankrupt or insolvent, the person nominated for the purpose of appointing new 
trustees by the instrument, if any, creating the trust, or if there is no such 
person, or no such person able and willing to act, the surviving or continuing 
trustees or trustee for the time being, or the personal representatives of the last 
surviving or continuing trustee, may by writing appoint another person or other 
persons (whether or not being the persons exercising the power) to be a 
trustee or trustees in the place of the trustee dying, remaining out of Ontario, 
desiring to be discharged, refusing or being unfit or incapable. 
 
Survivorship 
 
(2) Until the appointment of new trustees, the personal representatives or 
representative for the time being of a sole trustee, or where there were two or 
more trustees, of the last surviving or continuing trustee, are or is capable of 
exercising or performing any power or trust that was given to or capable of 
being exercised by the sole or last surviving trustee.   
 
Authority of surviving trustee to appoint successor by will 
 
4 Subject to the terms of any instrument creating a trust, the sole trustee or the 
last surviving or continuing trustee appointed for the administration of the trust 
may appoint by will another person or other persons to be a trustee or trustees 
in the place of the sole or surviving or continuing trustee after his or her death.   
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Power of court to appoint new trustees 
 
5 (1) The Superior Court of Justice may make an order for the appointment of a 
new trustee or new trustees, either in substitution for or in addition to any 
existing trustee or trustees, or although there is no existing trustee.   
 
Limitation of effect of order 
 
(2) An order under this section and any consequential vesting order or 
conveyance does not operate as a discharge from liability for the acts or 
omissions of the former or continuing trustees.   
 
 
 
 
What may be done 
 
6 On the appointment of a new trustee for the whole or any part of trust 
property, 
 
increase in number 
 
(a) the number of trustees may be increased; and 
 
separate trustees for distinct trusts 
 
(b) a separate set of trustees may be appointed for any part of the trust 
property held on trusts distinct from those relating to any other part or parts of 
the trust property, even though no new trustees or trustee are or is to be 
appointed for other parts of the trust property, and any existing trustee may be 
appointed or remain one of such separate set of trustees or, if only one trustee 
was originally appointed, then one separate trustee may be so appointed for 
the first-mentioned part; and 
 
where not less than two to be appointed 
 
(c) it is not obligatory to appoint more than one new trustee where only one 
trustee was originally appointed or to fill up the original number of trustees 
where more than two trustees were originally appointed but, except where only 
one trustee was originally appointed, a trustee shall not be discharged under 
section 3 from the trust unless there will be a trust corporation or at least two 
individuals as trustees to perform the trust; and 
 
execution and performance of requisite deeds and acts 
 
(d) any assurance or thing requisite for vesting the trust property, or any part 
thereof, in the person who is the trustee, or jointly in the persons who are the 
trustees, shall be executed or done.  R.S.O. 1990, c. T.23, s. 6. 
 
Powers of new trustee 
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7 Every new trustee so appointed, as well before as after all the trust property 
becomes by law or by assurance or otherwise vested in the trustee, has the 
same powers, authorities and discretions, and may in all respects act as if the 
trustee had been originally appointed a trustee by the instrument, if any, 
creating the trust. 
 
Nominated trustee dying before testator 
 
8 The provisions of this Act relative to the appointment of new trustees apply to 
the case of a person nominated trustee in a will but dying before the testator. 

 
 
 
(a) Appointment 
 
An express trust proceeds from a settlement – written or oral – wherein the settlor 
conveys to the trustee the subject-matter of the trust in favour of the objects of the trust, 
the beneficiaries. It is the settlor that chooses the trustee and the trustee must consent 
to his or her appointment. Once fully constituted, the settlor loses all power to deal with 
the property. Quite simply, it is now the property of the trustee.  
 
What if the trustee is no longer able or willing to act?  
 
If the trust documents provides a procedure for retirement and a new appointment, then 
its provisions will be followed. For example, the settlor may reserve a power of further 
appointments to herself or set out a list of substitutes – this is really just a matter of 
construing the trust instrument and following the procedures set out therein.  
In the absence of such provisions, or where such provisions are defective, the statute’s 
provisions provide the framework for appointment, renewal, retirement, and removal. It is 
important for a person drafting a settlement to be aware of these provisions. In most 
cases, it is most convenient to follow the statutory scheme. 
 
 
Re Brockbank  
[1948] Ch 206; cb, p.876 
 
This was a typical sort of dispute. There was a testamentary trust established in 
favour of the widow for life with a gift-over to the children. There were two trustees 
and one wished to retire; the beneficiaries had a preferred replacement trustee but 
the retiring trustee disagreed and would not join the other trustee in exercising their 
joint power to appoint a replacement. The beneficiaries sought to force his hand; the 
judge declined to make the requested Order, holding that the beneficiaries cannot 
compel a trustee not to exercise or not exercise a statutory or trust-created 
power of appointment of new trustees; the beneficiaries may either wind up 
the trust if all are sui juris or allow the trustee to act as he or she is entitled to 
act. 
 
Per Vaisey J: 
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It seems to me that the beneficiaries must choose between two alternatives: 
Either they must keep the trusts of the will on foot, in which case those trusts 
must continue to be executed by trustees duly appointed pursuant either to the 
original instrument or to the powers of s. 36 of the Trustee Act, 1925, and not 
by trustees arbitrarily selected by themselves; or they must, by mutual 
agreement, extinguish and put an end to the trusts, with the consequences 
which I have just indicated. 
 
The claim of the beneficiaries to control the exercise of the defendant's 
fiduciary power of making or compelling an appointment of the trustees is, in 
my judgment, untenable. The court itself regards such a power as deserving of 
the greatest respect and as one with which it will not interfere… [i]f the court, as 
a matter of practice and principle, refuses to interfere with the legal power of 
appointment of new trustees, it is, in my judgment, a fortiori not open to the 
beneficiaries to do so. As I have said, they can put an end to the trust if they 
like; nobody doubts that; but they are not entitled, in my judgment, to arrogate 
to themselves a power which the court itself disclaims possessing, and to 
change trustees whenever they think fit at their whim or fancy - for it follows 
from Mr. Cross' argument for the present plaintiffs (as appeared from his reply 
to a question I put to him during the course of the hearing) that whenever the 
beneficiaries choose to say that they do not like their trustee, they can order 
him to retire and order him to appoint anyone they like to succeed him. That 
seems to me to show a complete disregard of the true position.  

 
 
Indeed, this same policy governs where the trustee wishes to exercise a statutory 
power and wishes to force the hand of the other trustees to agree. Again, the trustee 
can exercise the power or remain in office or not, but it’s not for the court to involve 
itself: 
 
 
Re Moorhouse  
[1946] OWN 789 (HCJ); cb, p.876, 881 
 
Here one of the trustees wished to retire but only on the condition that a person 
whom she nominated – her own lawyer - would be appointed by the Court. The judge 
refused holding that she was in essence trying to remain in place (through her 
lawyer) while retiring and calling upon the Court to exercise a power which it did not 
have. 
 
Per Barlow J: 
 

6     Mary Elizabeth Butler Moorhouse does not ask to retire unconditionally as 
trustees She only asks to be discharged if Eric G. Moorhouse is appointed in 
her place and stead. If he is not to be appointed by the Court she wishes to 
continue… 
 
7     This places in the Court not only the power to appoint but also there goes 
with it a discretion as to the person to be appointed. 
 
… 
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10     Where there is a continuing trustee, I do not find in The Trustee Act any 
power permitting one trustee to retire and to dictate the person to be appointed 
in his or her place or stead. If a trustee wishes to retire, he must retire 
unconditionally, leaving it to the continuing trustee or to the Court to appoint a 
new trustee, if it appears advisable. It therefore follows that Mary Elizabeth 
Butler Moorhouse has no power to appoint Eric G. Moorhouse a trustee in her 
place and stead, and furthermore she ought not to be permitted to hamper the 
Court in its discretion by attempting to dictate whom the Court should appoint. 
 
11     Furthermore, Eric G. Moorhouse is the personal solicitor of Mary 
Elizabeth Butler Moorhouse, who is now a trustee and the life tenant. If he were 
to be appointed trustee it may very well be that his interest as trustee and his 
interest as solicitor for the life tenant would come in conflict. For this reason 
alone he ought not to be appointed: In Re Kemp's Settled Estates, (1883) 24 
Ch. D. 485; Lewin on Trusts, 14th Edn. p. 445 and In Re Norris, Allen v. Norris, 
(1884) 27 Ch. D. 333. 
 
12     For the above reasons it would be improper to grant the application. The 
application will be refused. The costs of the Premier Trust Company will be 
paid by the applicant. 

 
 
 
(b)  Retirement: 
 
Re McLean  
(1982), 135 DLR (3d) 667 (Ont HCJ); cb, p.886 
 
Whilst a trustee may resign, an executor (now ‘estate trustee’) may not (although the 
court may allow substitution) and thus a person who holds both offices must seek 
release from both under separate processes. Why? Although the two offices share many 
features, the Estate Trustee owes more extensive duties to those interested in the 
assets of the estate (creditors) and has made an undertaking to the efficient 
administration of the estate (upon appointment). 
 
Gonder v Gonder Estate 
2010 ONCA 172 (Ont. C.A.) 
 
Here a brother and sister fought over the sole asset of their late sister’s estate. The 
sister and her husband were the estate trustees. The house was left to the testarix’s 
mother for life, gift over in differential shares to others including both the brother and the 
sister. Taxes were owed and their was a lien on the house in favour of the CRA. The 
brother said he was the true owner of the house, sued the Estate, and obtained a 
Certificate of Pending Litigation (which prevented it from being sold). The upshot was 
that the estate trustees had to manage an asset, but could not sell it to settle the action 
or satisfy the lien. The sister brought an application to be allowed to retire. 
 
At trial, (2009), 49 E.T.R. (3d) 152 (Ont Sup Ct): the court allowed the trustee to retire 
even without a replacement as the brother could apply himself to be appointed. In 
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essence, the Court told the brother that he was holding up the administration of the 
Estate and was in a position to himself take it on. 
 
On appeal, Rouleau and and Epstein JJ.A. held: 
 

22     The role of trustee is a difficult one. A trustee must act in the best 
interests of the beneficiary, even at personal hardship. However, if such 
obligations were unlimited, and if no relief were available, "no one would 
undertake the task of trusteeship": see Donovan W.M. Waters, Waters Law 
of Trusts in Canada 3d ed. (Toronto: Carswell, 2005), at p. 841. 
 
23     In the specific circumstances of this case there were three objectives that 
ought to have been considered and addressed by the motion judge: (1) 
ensuring the orderly administration of the estate in the interests of the 
beneficiaries; (2) recognizing the plight of the respondents; and (3) providing 
for the timely resolution of the disputes concerning the estate. 
 
24     Although the interests of the beneficiaries must be the primary 
concern of both trustees and the courts, as we see it, the courts can meet 
each of these concerns, and do justice to all of the parties without 
requiring that a replacement trustee be immediately appointed, so long as 
there are steps taken to ensure the proper administration of the estate. 
We reach this conclusion based on the following: First, the courts have 
historically exercised an inherent equitable jurisdiction to remove trustees, even 
if it would, for a period, leave no trustee to administer the estate, so long as 
provision was made for the estate's orderly administration. Second, no statute 
has removed this power. Finally, there may be reasonable alternatives to the 
immediate appointment of a new trustee that can ensure the proper 
administration of the estate. 
 
25     The motion judge erred not because he removed the respondents as 
trustees without appointing a replacement. Rather, the error was to 
remove them without making alternate provisions for the proper 
administration of the estate. It is for this reason alone that the matter must 
return to the Superior Court to be reconsidered. 
 
… 
 
33     We recognize that there is good reason to ordinarily require a 
replacement trustee to be located. The fiduciary nature of the trustee role 
ensures that they "put the beneficiary's interests first in the performance of any 
act and the exercise of any powers or duties": see Gillese, at p. 130. History 
has proven that trustees are effective actors in ensuring that the estates of 
deceased persons are administered properly. When a trustee wishes to resign, 
it will ordinarily fall to that person to locate a replacement trustee. The modern 
reality is that the court is ill suited to locate replacements. 
 
34     However, as we will discuss below, a trustee is not the only entity that 
can ensure the proper administration of an estate. In the very rare cases 
where equity demands that a sole trustee be removed, but no 
replacement is forthcoming, courts possess an inherent jurisdiction to 



 21 

order the trustee's removal and provide for the orderly administration of 
the estate. 
… 
 
43     As we read it, s. 37(4) does not constrain the power of the court to 
remove a sole remaining trustee and provide for an alternative 
mechanism for administering the trust in those rare cases where a 
replacement trustee is not available and the exercise of inherent 
jurisdiction is required. 
 
44     The purpose of s. 37(4) is to give the court discretion to decide not 
to replace a removed trustee when one or more trustees remain. In other 
words, there is no obligation to ensure that the "status quo" is maintained by 
appointing a replacement. In the spirit of simplifying the trusteeship regime, s. 
37(4) also provides for how the powers and rights of the removed trustee 
devolve in the event that he or she is not replaced. The authority of the 
removed trustee vests in the remaining trustees. 
 
45     Such a clarification is understandable. Older decisions, such as 
Mitchell, express a judicial preference against moving from multiple 
estate trustees to a single trustee on the premise that a testator's choice 
to appoint more than one trustee initially represents a desire to avoid 
their estate falling into the control of a single person: see Mitchell, at p. 
449. This may be a relevant consideration in appropriate circumstances. 
Section 37(4) merely provides that such considerations need not 
predominate in all cases. 
 
46     In summary, it appears to me that no single provision of the Trustee 
Act, nor the Act as a whole, ousts the inherent equitable jurisdiction of 
the court to remove a trustee. This is true even if such a removal would 
leave the trust without a trustee, so long as the court ensures proper 
administration of the estate in the best interests of the beneficiaries. 
… 
 
56     The motion judge had before him two motions: one for removal, and 
another for directions. In the latter motion, the respondents sought to have the 
court order the sale of the home. While the motion judge dismissed the motion 
for directions as moot, having already released the respondents from their 
trusteeship, for the reasons given above, this was not the correct approach. 
Without commenting on the merits of the motion for directions, the difficulties 
caused by the removal of the respondents as estate trustees might have been 
addressed by an order for a sale. 
 
57     A practical impediment to the sale of the home is the presence of a 
certificate of pending litigation registered on title. So long as it remains, no one 
would realistically purchase the property. 
 
58     On a new motion for removal, the respondents might renew the request 
to sell the property and seek an order discharging the certificate. This should 
be done on notice to all potentially interested parties and may require additions 
to the record. As an equitable instrument, a certificate may be discharged by 
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the court "on any ... ground that is considered just": see Courts of Justice Act, 
R.S.O. 1990, c. C.43, s. 103(6)(c). On such a motion, "the Judge must exercise 
his discretion in equity and look at all of the relative matters between the 
parties in determining whether or not the certificate should be vacated": see 
Clock Investments v. Hardwood Estates Ltd. et. al. (1977), 16 O.R. (2d) 671 
(Div. Ct.), at p. 674. 
 
59     Because no motion was brought under r. 42.02 of the Rules of Civil 
Procedure, for a discharge of the certificate, there is insufficient information 
before the court to speculate on whether the equities would ultimately favour a 
discharge. 
… 
 
64     A second potential option would be to address the problems that the life 
interest in the house are currently creating by resort to the court's inherent 
"salvage and emergency jurisdiction": see Waters, at pp. 1293-96. The court 
possesses an inherent jurisdiction to vary the terms of a trust in support of the 
settlor's intentions when circumstances "might 'reasonably be supposed to be 
one not foreseen or anticipated' by the testator, or one where his trustees were 
'embarrassed by the emergency'": see Tornroos v. Crocker, [1957] S.C.R. 151, 
at p. 158. 
… 
 
CONCLUSION 
 
68     The removal of a sole trustee without appointment of a replacement 
is an extreme remedy, and will be inappropriate in most cases. It will only 
be available when no other option is realistically available. In our view, 
given the limited value of the estate, the conflict of interest that the 
respondents are now in as creditors of the estate, and the lack of viable 
replacement trustees, this is one such exceptional case. 
 
69     That said, the motion judge was wrong to remove the respondents as 
trustees without also crafting a mechanism by which the estate could continue 
to be administered. 
 
70     This is a case that cries out for a practical solution. It is in that spirit that 
the judge hearing this matter should approach the task. 
 
71     The suggestions for solutions that we have outlined above are merely 
that: suggestions. Nothing in these reasons should be read as preventing the 
motion judge from finding other equitable mechanisms for ensuring the proper 
administration of the estate and the protection of the interests of the 
beneficiaries. 
 
72     On further evidence, it may be clear that some of these options are 
illusory, while other as of yet not contemplated solutions may exist. What is 
necessary is that, together with any order removing the trustees, there must be 
an order that protects the best interests of the beneficiaries. 
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73     We also note that the true core of the dispute in this case is between the 
appellant and the respondents in their capacity as beneficiaries, not as 
trustees. The dispute should proceed with this reality in mind. 
 
74     Taking all these circumstances into account, in our view, the 
appropriate order is that the appeal be allowed and remitted to the 
Superior Court to consider the application for removal in conjunction with 
a motion for directions assessing how to administer the estate. Any 
person having a claim to the property or the estate should be served with 
the motion for directions and this judgment. We would order that the 
issue of the costs of the motion under appeal be reserved to the judge 
hearing the motion. We would make no order as to the costs of the 
appeal. 
 
75     Given our finding on the first issue raised by the appellants, it is 
unnecessary to comment on the passing of accounts. 
 
76     Regrettably, this disposition resolves very little and essentially remits the 
matter to the Superior Court for resolution. Given the amounts at issue and the 
cost of further litigation, this appears to be a case that cries out for early 
resolution and some form of consensual out-of-court resolution. If the parties 
are prepared to consider that avenue and require the court's assistance, we 
may be approached through the Registrar to make appropriate arrangements 

 
 
(c) Removal: 
 
The Court may remove trustees through its inherent jurisdiction to supervise trusts and 
its statutory jurisdiction to remove and replace trustees as an extreme response to 
trustee wrongdoing or trustee conflict. In such cases, removal and replacement is 
necessary to ensure the proper administration of the trust and protect the beneficiaries. 
In Radford v. Radford Estate (2008), 43 E.T.R. (3d) 74, para. 113 (Ont. S.C.J.), Quinn 
J. held: 
 

Friction between co-estate trustees is likely to warrant the removal of either 
or both of them because it is prone to impact the decision-making process. 
However, this is a more remote likelihood where the friction is between a 
trustee and a truculent beneficiary. Of course, in either case, the friction 
must be of such a nature or degree that it prevents, or is likely to prevent, 
the proper administration of the trust. 

 
 
Conroy v Stokes  
[1952] 4 DLR 121 (BCCA); cb, p.893 
 
The beneficiary has no power to compel a trustee to act in a certain way and the court 
ought not to intervene merely to force the trustee to act in a manner that meets the 
beneficiary’s expectations. Where the trustee acts in bad faith or in a manner that 
endangers the trust property, the court may intervene to safeguard the interests of the 
beneficiary (the collective interests of the beneficiaries rather than their individual or 
collective desires). Most important in such a determination is a lack of honesty or fidelity 
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on the part of the trustee; in such cases, the court may invoke its jurisdiction to replace 
the trustee by court order. Per Bird JA: 
 

The learned trial judge has recited in his reasons for judgment the various 
grounds for the applicants' dissatisfaction with the administration of the trust, 
which need not be repeated here. Suffice it to say that the learned judge does 
not find misconduct or breach of trust on the part of the trustees, or that the 
acts or omissions complained of are such as to endanger the trust property, but 
founds the order for removal of the trustees appointed by the testator upon the 
sole ground that friction had developed between the applicants and the 
trustees, relative to the latter's conduct of the affairs of the estate, arising out of 
dissension between the applicants and the widow of the testator, the latter 
being his second wife, and the former the children of his first wife. The learned 
judge held therefore: ‘It is in the interest of all parties under the circumstances 
that the administration should be placed in the hands of an independent 
administrator.. 
… 
 
Here the acts or omissions complained of do not, in my opinion, support a 
conclusion that the conduct of the trustees has endangered the trust property, 
or show a want of honesty or of proper capacity to execute the duties, or a 
want of reasonable fidelity. The failure of the trustees to account to the 
beneficiaries annually and to pass their accounts annually are perhaps matters 
for criticism on the basis of neglect of duty, but such omissions, as is said by 
Story, are not such as to induce the court to remove trustees unless persisted 
in. Moreover, it appears that since the initial complaint in this regard by the 
applicants, the trustees have remedied the omissions except in respect of 
moving the court to confirm the registrar's report on the passing of the accounts 
for the years 1950 and 1951, which we are told have been submitted to the 
beneficiaries, passed by the registrar and, but for these proceedings, would 
have been the subject of an application for confirmation by the court. 
… 
 
In the circumstances I find nothing in the evidence to support a conclusion that 
the "welfare of the beneficiaries," and that phrase I think must be taken to mean 
the "benefit of the beneficiaries collectively," has not been impaired by any act 
or omission of the trustees. 
 
Consequently, I think, with great respect, that the discretion of the learned trial 
judge has been exercised on wrong principles and that he has omitted to apply 
the correct and guiding principles laid down in the decisions cited. In these 
circumstances the order made below cannot be sustained… 

 
 
(d) Powers/Duties of the Trustee  
 
(i) To Seek the Court’s Direction 
 
Superior courts have a number of specialized functions. Normally, a judge is thought of 
in terms of exercising his or her adjudicative functions; that is, to decide a court case 
between adversaries. In the law of probate, a judge has an “inquisitorial jurisdiction” to 
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determine whether a Will or other testamentary instrument is valid, which is important 
given that rights to the property of a deceased person will vest in an executor who will at 
some point transfer title, directly or indirectly, to a creditor or dependant or beneficiary. It 
is important that such transactions remain unimpeachable as a matter of ordinary 
business. In the law of trusts, the Court has an “advisory” jurisdiction that is special. 
Conceptually, the jurisdiction allows the trustee to bring a contemplated course of 
conduct before a Judge before action is taken to ensure that so acting will not be a 
breach of the trustee’s fiduciary obligations and expose the trustee to personal liability. 
Thus, this advisory jurisdiction was (and remains) principally one that was oriented to 
trustee protection. It was not (and is not) a jurisdiction oriented at determining competing 
interests in the trust. It is a natural companion to the special trustee’s defence to breach 
of trust (that is, breach of the trustee’s duty or care) where he or she did not seek 
direction from the Court but still acted “honestly” and “reasonably”. 
 
The operative phrase used in most statutes -  the “opinion, advice or direction” of the 
Court  - can be traced to the mid-nineteenth century statutory reforms of the law of 
property and trusts enacted by the British parliament. Section 30 of the Law of Property 
and Trustees Relief Amendment Act (1859), 22 & 23 V., c.35 (“Lord St. Leonards’ Act”) 
provided: 
 

Any Trustee, Executor, or Administrator shall be at liberty, without the 
Institution of a Suit, to apply by Petition to any Judge of the High Court of 
Chancery, or by Summons upon a written Statement to any such Judge at 
Chambers, for the Opinion, Advice or Direction of such Judge on any Question 
respecting the Management or Administration of the Trust Property or the 
Assets of any Testator or Intestate, such Application to be upon or the Hearing 
thereof to be attended by all Persons interested in the Application, or such of 
them as the said Judge shall think expedient; and the Trustee, Executor or 
Administrator acting upon the Opinion, Advice or Direction given by said Judge 
shall be deemed, so far as regards his own Responsibility, to have discharged 
his Duty as such Trustee, Executor, or Administrator in the subject matter of 
said Application; provided, nevertheless, that this Act shall not extend to 
indemnify any Trustee, Executor, or Administrator in respect of any Act done in 
accordance with such Opinion, Advice or Direction as aforesaid, if such 
Trustee, Executor, or Administrator shall be guilty of any Fraud or wilful 
Concealment or Misrepresentation in obtaining such Opinion, Advice or 
Direction; and the Costs of such an Application as aforesaid shall be in the 
Discretion of the Judge to Whom the Application was made. 

 
Lord St. Leonards called his Bill “a great benefit to trustees, and, by substituting a cheap 
and simple process of determining questions, prevent the necessity of expensive suits.” 

Notwithstanding the fact that “cheap” and “simple” processes are few and far between in 
the law, the objective has considerable merit.  
 
The jurisdiction is now contained in Ontario’s Trustee Act, section 60(1): 
 

 60.  (1) A trustee, guardian or personal representative may, without the 
institution of an action, apply to the Superior Court of Justice for the opinion, 
advice or direction of the court on any question respecting the management or 
administration of the trust property or the assets of a ward or a testator or 
intestate. 
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Re Wright  
(1976), 14 O.R. (2d) 698 (Ont. H.C.J.); cb, p.904 
 
Here the Court refused an attempt to force non-consenting trustees to act where the 
majority of trustees favoured action, nor would the Court replace the non-consenting 
trustee.  
 
Per Craig J.: 
 

This is a case where the executors and trustees are in agreement to sell these 
shares [subject of a testamentary trust], and they only differ as to the adequacy 
of the price… 
 
I adopt the language of Middleton, J., in the case of Re Fulford (1913), 29 
O.L.R. 375 at p. 382 as follows: 
 
‘The executors are protected from all liability if they honestly and with due care 
exercise the discretion vested in them. But the responsibility is theirs, and 
cannot be shifted upon the Court. The executors cannot come to the Court and 
ask whether the present is a good time or a bad time to sell stock or anything 
else, or ask whether a price offered is sufficient or insufficient. The advice 
which the Court is authorised to give is not of that type or kind; it is advice as to 
legal matters or legal difficulties arising in the discharge of the duties of 
executors, not advice with regard to matters concerning which the executors' 
judgment and discretion must govern.’ 

 
In Wright, Craig J also approved dicta in Tempest v Lord Camoys (1882), 21 Ch D 571 
(Eng CA); cb, p.947 for the ‘principle that the Court has no power, save in the case of 
mala fides or a refusal to discharge the duty undertaken, to put a control on the exercise 
of the discretion which the testator has left to the trustees.’ 
 
 
(ii) Delegation 
 
See Trustee Act, ss. 27.1. 
 

Trustee may delegate functions to agent 
 
27.1 (1) Subject to subsections (2) to (5), a trustee may authorize an agent to 
exercise any of the trustee’s functions relating to investment of trust property to 
the same extent that a prudent investor, acting in accordance with ordinary 
investment practice, would authorize an agent to exercise any investment 
function.  2001, c. 9, Sched. B, s. 13 (5). 
 
Investment plan or strategy 
 
(2) A trustee may not authorize an agent to exercise functions on the trustee’s 
behalf unless the trustee has prepared a written plan or strategy that, 
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(a) complies with section 28; and 
 
(b) is intended to ensure that the functions will be exercised in the best 
interests of the beneficiaries of the trust.  2001, c. 9, Sched. B, s. 13 (5). 
 
Agreement 
 
(3) A trustee may not authorize an agent to exercise functions on the trustee’s 
behalf unless a written agreement between the trustee and the agent is in 
effect and includes, 
 
(a) a requirement that the agent comply with the plan or strategy in place from 
time to time; and 
 
(b) a requirement that the agent report to the trustee at regular stated intervals.  
2001, c. 9, Sched. B, s. 13 (5). 
 
Trustee’s duty 
 
(4) A trustee is required to exercise prudence in selecting an agent, in 
establishing the terms of the agent’s authority and in monitoring the agent’s 
performance to ensure compliance with those terms.  2001, c. 9, Sched. B, s. 
13 (5). 
 
Same 
 
(5) For the purpose of subsection (4), 
 
(a) prudence in selecting an agent includes compliance with any regulation 
made under section 30; and 
 
(b) prudence in monitoring an agent’s performance includes, 
 
(i) reviewing the agent’s reports, 
 
(ii) regularly reviewing the agreement between the trustee and the agent and 
how it is being put into effect, including considering whether the plan or 
strategy of investment should be revised or replaced, replacing the plan or 
strategy if the trustee considers it appropriate to do so, and assessing whether 
the plan or strategy is being complied with, 
 
(iii) considering whether directions should be provided to the agent or whether 
the agent’s appointment should be revoked, and 
 
(iv) providing directions to the agent or revoking the appointment if the trustee 
considers it appropriate to do so.  2001, c. 9, Sched. B, s. 13 (5). 

 
 
 
Traditionally, and in the absence of express authority in the trust instrument or Will, 
trustees are expected to perform personally on their obligations that involve such 
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important matters as exercising discretionary powers or making distributions. The 
difficulty is where the draw the line and whether to begin from a position allowing or 
disallowing delegation. Equity firmly comes down on an attitude disfavouring delegation 
consistent with the rather ominous sounding maxim, delegatus non potest delegare (a 
delegate may not delegate).  
 
Trust administration is ultimately a practical business and the law has coalesced doctrine 
that disallows delegation of dispositive duties (eg. to distribute the trust property to 
those entitled to it under the trust) or the exercise of fiduciary discretions. It is a breach 
of trust for trustees to delegate such discretionary functions and they are liable for any 
consequent loss.  
 
The prohibition on the delegation of their fiduciary powers does not however preclude 
the delegation by them of powers to do acts ‘merely ministerial’. Although this 
distinction between fiduciary powers and ministerial acts is easily stated, the dividing line 
between those functions which only a trustee may perform and those which may be 
delegated is not easily drawn. In general, one can say that the trustee may delegate as 
permitted by the trust instrument or the statute as is reasonable, but must still act 
personally in matters that are at the core of trusteeship. Judicial supervision of the 
exercise of discretionary powers divorced from obligations is considered below. 
 
 
Speight v Gaunt  
(1883), 9 App Cas 1 (H.L.); cb, p.912 
 
The beneficiaries suggested to the trustee that he invest in stocks. The trustee agreed 
and employed a stockbroker. £15,000 was provided to the stockbroker to effect an 
agreed-upon investment. The stockbroker misappropriated the funds rather than closing 
the transaction. The trustee complained but the stockbroker was declared bankrupt. The 
beneficiaries argued that the trustee should have completed the trade directly with the 
vendor rather than using the services of the stockbroker as an agent.  
 
In the CA, Lindley LJ observed that: 
 

[a] trustee has no business to cast upon brokers or solicitors or anybody else 
the duty of performing those trusts and exercising that judgment and discretion 
which he is bound to perform and exercise himself.  

 
Thus, the trustee may appoint an agent to do a ministerial act – the trustee is only liable 
for the acts of the agent based on the trustee’s own "willful default".  In the House of 
Lords, the appeal was dismissed accepting the principle a trustee investing trust funds is 
justified in employing a broker to procure securities authorized by the trust and in paying 
the purchase-money to the broker, if he follows the usual and regular course of business 
adopted by ordinary prudent men in making such investments. 
 
 
[Does this distinction really make any sense nowadays? Indeed, given the 
complexities of managing money, should we not encourage delegation of many tasks to 
licensed and insured professionals. Compare to the law in England and Wales under the 
Trustee Act 2000: 
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11. - (1) Subject to the provisions of this Part, the trustees of a trust may authorise any 
person to exercise any or all of their delegable functions as their agent. 

 
  (2) In the case of a trust other than a charitable trust, the trustees'  delegable 

functions consist of any function other than-  
                                       

 (a) [power of distribution] any function relating to whether or in what way any 
assets of the trust should be distributed, 

     
 (b) [power to deduct payments from income or capital] any power to decide 

whether any fees or other payment due to be made out of the trust funds 
should be made out of  income or capital, 

     
 (c) [power to appoint trustees] any power to appoint a person to be a trustee of 

the trust, or 
 
 (d) [power to appoint further nominees] any power conferred by any other 

enactment or the trust  instrument which permits the trustees to delegate any 
of their functions or to appoint a person to act as a nominee or  custodian.] 

 
 
(iii) Abuse of Discretion 
 
Fox v. Fox Estate 
(1996), 28 O.R. (3d) 496; cb, p.935 
 
 
Here the testator left his widow a life interest in 75 percent of the residue and his son a 
life interest in the remaining 25 percent, with remainder to the son if he survived his 
mother. The widow had two powers to encroach on capital, one in favour of the son, the 
other in favour of the son’s children. The son announced to his mother that he was going 
to marry a woman of another faith; the mother disapproved. The mother made a new 
Will disinheriting the son and also made a series of encroachments on the capital in 
favour of the son’s two children. The net effect of the encroachments was that all the 
residue was transferred to the children and the son lost all interest in it. The son 
challenged the exercise of the power of encroachment. In the Court of Appeal, Justice 
Galligan held that it was improper for the mother to consider the son’s marriage against 
his family’s wishes as extraneous to the exercise of her discretionary power to encroach 
on the capital of the trust.  
 
Galligan J.A. wrote: 
 

16          There is another reason why the discretion which Miriam exercised in 
this case was improper and must be set aside. It is abhorrent to contemporary 
community standards that disapproval of a marriage outside of one's religious 
faith could justify the exercise of a trustee's discretion. It is now settled that it is 
against public policy to discriminate on grounds of race or religion. This is 
made clear in the reasons delivered by Robins J.A. in Canada Trust Co. v. 
Ontario (Human Rights Commission) (1990), 74 O.R. (2d) 481 (C.A.), at pp. 
495-96: 
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To say that a trust premised on these notions of racism 
and religious superiority contravenes contemporary 
public policy is to expatiate the obvious. The concept that 
any one race or any one religion is intrinsically better than 
any other is patently at variance with the democratic 
principles governing our pluralistic society in which 
equality rights are constitutionally guaranteed and in 
which the multicultural heritage of Canadians is to be 
preserved and enhanced. The widespread criticism of the 
Foundation by human rights bodies, the press, the clergy, 
the university community and the general community 
serves to demonstrate how far out of keeping the trust 
now is with prevailing ideas and standards of racial and 
religious tolerance and equality and, indeed, how 
offensive its terms are to fair-minded citizens. 
 
To perpetuate a trust that imposes restrictive criteria on 
the basis of the discriminatory notions espoused in these 
recitals according to the terms specified by the settlor 
would not, in my opinion, be conducive to the public 
interest. The settlor's freedom to dispose of his property 
through the creation of a charitable trust fashioned along 
these lines must give way to current principles of public 
policy under which all races and religions are to be 
treated on a footing of equality and accorded equal 
regard and equal respect. 

 
17          In that case, Robins J.A. was discussing the restraint which public 
policy puts upon the freedom of the settlor to dispose of his property as he saw 
fit. If a settlor cannot dispose of property in a fashion which discriminates upon 
racial or religious grounds, it seems to me to follow that public policy also 
prohibits a trustee from exercising her discretion for racial or religious reasons. 
 
18          I am of the view that in this case it would be contrary to public policy to 
permit a trustee effectively to disinherit the residual beneficiary because he 
dared to marry outside the religious faith of his mother. While there were 
decisions in the past which have upheld discriminatory conditions in wills, in 
response to a query from the bench, counsel in this case were not prepared to 
argue that any court would today uphold a condition in a will which provides 
that a beneficiary is to be disinherited if he or she marries outside of a 
particular religious faith. I find compelling Mr. Eastman's argument that if a 
testator could not do so then his trustee could not do it for him. 
 
19          Counsel for the grandchildren argued that if Ralph were still alive there 
would have been nothing to prevent him from revoking his will and making a 
new one in which he left nothing to Walter. She argued therefore, that in the 
exercise of her absolute power to encroach Miriam should be able to do that for 
him. Even if it were accepted that Ralph, if alive, would have disinherited 
Walter because of his intention to marry out of Ralph's religious faith, that 
argument cannot succeed. 
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20          It is of course a given, assuming testamentary capacity, that a person 
is entitled to dispose of property by will in any fashion that he or she may wish. 
The exercise of a testator's right of disposition is not subject to supervision by 
the court. But a trustee's exercise of discretion is subject to curial control. 
Admittedly, because he would not be subject to judicial supervision, Ralph, if 
alive, could have disinherited Walter for reasons which would have 
contravened public policy. However, Ralph is not alive and is not preparing a 
new will. Miriam, while acting as a trustee, on the other hand is subject to 
judicial control and that control can and must prevent her from exercising her 
discretion in a fashion which offends public policy. 
 
21          With great deference to the experienced trial judge who held a 
different view, it is my opinion that Miriam's exercise of discretion to the 
prejudice of Walter because he married outside of Miriam's and his own 
religious faith was unlawful and must be set aside. It follows that as a result of 
her improper dealing with the assets of the estate Miriam can no longer remain 
the executrix. 
 

 


