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LECTURE NOTES NO. 1 
 

 
 
1.  ‘EQUITY’  
 

 
 
 
LAW:  In rem (against a “thing”) jurisdiction. Statues, regulations, common law. 

Example: property rights. 
 
EQUITY: In personam (against a person) jurisdiction of the Court. Wrongs, 

obligations, remedies, and other applications. Example: a trust. 
 
UNJUST ENRICHMENT: A developing area of law which seeks to address 

unjustified transfers of value from one person to another 
with a corresponding deprivation to the transferring party 
without an adequate legal justification and with no parasitic 
reliance on a legal or equitable doctrine. 

 
 
 
‘MAXIMS OF EQUITY’ 
 
Some maxims of particular relevance: 
 
• EQUITY ACTS IN PERSONAM 
 
The maxim Equity Acts in Personam means that a court of equity has a jurisdiction over 
a specific person; it is thus a personal jurisdiction. Historically this meant that equity was 
not exercised over the person because he or she owned something (held title) but 
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because of their conduct; thus, equity acts on the conscience of the defendant and 
prevent that person from acting unconscionably.  
 
Equitable remedies and interests, then, generally operate against only the person 
subject of the court’s order which is enforceable though the threat of imprisonment for 
contempt. For example, a common law judgement vesting title in property in A is 
traditionally considered as ‘good against the world’ – A enjoys rights in rem – whilst the 
order of a court in equity enforcing an equitable interest enforces a beneficial interest in 
the property in the hands of the defendant regardless of legal ownership. Thus, whilst 
the equitable interest can be enforced against a person with legal title to the property, it 
can also be enforced against a person never having had either legal title or possession 
of the property (a third party accessory to breach of trust) where the court’s jurisdiction 
can be invoked. The only person consistently to defeat the beneficial interest enforced 
by the court  is a bona fide purchaser for fair value (‘equity’s darling’) of the title who has 
no notice of the beneficial interest – his conscience is not affected and equity will refrain 
from exercising its jurisdiction over him. 
 
 
• EQUITY FOLLOWS THE LAW 
 
A person who comes to equity for relief against interference with a property right gains 
no more rights in equity than enjoyed at law, whether framed merely as a matter of the 
width of an equitable remedy or the recognition of a legal interest as an interest 
protected in equity. 
 
 
• EQUITY WILL NOT PERFECT AN IMPERFECT GIFT 
 
Equity will not usually order a gratuitous transfer. This will be considered in detail later in 
the course. 
 
 
• EQUITY WILL NOT ALLOW A STATUTE TO BE USED AS AN INSTRUMENT OF 

FRAUD 
 
Formal statutory provisions intended to protect an interest cannot be manipulated 
outside their rationale to provide equitable relief. 
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2.  TRUSTS ARE A PART OF EQUITY 
 
The orthodox view of property stems from trusts, and not the other way round. 
 
Terminology 
 
Settlor - the person who set up a trust (in a ‘settlement’) by contributing property to the 
trust and vesting ownership in the trustee.  
 
Trustee - an individual or trust institution that holds legal title to property in trust for the 
benefit of the trust beneficiaries. 
 
Beneficiary - the person for whose benefit the trust is created. The beneficiary has an 
equitable interest in the trust property which can be enforced against the trustee. 
 
 
Classification of Trusts 
 
Express trusts:  
 

• Such trusts are created by express or inferred intention of the settlor inter vivos 
or the testator as a testamentary disposition  of property. That intention must be 
expressed in relation to certain property and in favour of certain people. These 
are known as the ‘three certainties’ (certainty of intention, certainty of property, 
certainty of beneficiaries). 

 
• Such trusts may be either “bare trusts” (the trustee has no active management 

duties, and merely holds for the beneficiary) or active trusts.  
 

• Express trusts might be fixed or discretionary, or even settled for charitable 
purposes. A fixed trust has specific beneficiaries who have set beneficial 
interests without any room for discretion on the part of the trustee to select 
beneficiaries or set their equitable entitlements. 

 
 
Resulting trusts: 
 
These are trusts that arise by operation of law based on the presumed, but rebuttable, 
intention of the settlor to settle a trust on behalf of herself. For example, a failed gift is 
held on resulting trust for the transferor. 
 
 
Constructive trusts:  
 
Here the trust arises by operation of law without respect to the intent of the settlor, and in 
opposition to the intent of the current legal owner. It is often a remedial device. 
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3.  THE FIDUCIARY PRINCIPLE 
 
Fiduciary duties are a special category of obligations that sound in equity rather than 
common law. Breaching such a duty is a serious matter and courts will order very 
powerful remedies as a consequence. Please note that a fiduciary duty proceeds from 
the recognition that there is a duty and that one can then characterize it further as a 
fiduciary duty; if there is no duty at all, then there can be no fiduciary duty. 
 
The word fiduciary comes from the Latin fides (fidelity or loyalty). A fiduciary duty is one 
between a person who owes the duty (the fiduciary) and the person to whom the duty is 
owed (the principal, beneficiary, etc.).  The duty might arise conventionally, say in 
contract (for example, an employment contract). At the heart of the duty is loyalty. Again, 
not all duties are of such a character and as a result one has to be careful in identifying 
this or that obligation as a fiduciary one. Not all of an employee’s duties to his or her 
employer are fiduciary duties. 
 

All trustees are fiduciaries, but not all fiduciaries are trustees.  
 
All trustees owe fiduciary duties, but not all trustee duties are 
fiduciary in character.  

 
Traditionally, a fiduciary relationship arises where one person has undertaken to act for 
another in a particular matter and the particular hallmark of that relationship is that trust 
and confidence is reposed in the fiduciary by the principal. Thus, the distinguishing 
feature has been the obligation on the part of the fiduciary to be loyal to his principal and 
the actual or presumptive vulnerability of the principal at the hands of the fiduciary. The 
fiduciary must act in good faith, avoid any apparent or actual conflict of interest, 
not profit from his position, and generally serve the interests of the principal; 
Frame v Smith [1987] 2 SCR 99, 136 per Wilson J.  
 
Why all the fuss? The nature of a fiduciary duty makes its breach a serious matter. The 
remedial consequence is powerful. The successful plaintiff may obtain a restitutionary 
remedy and strip profits from the fiduciary notwithstanding the absence of any loss; 
moreover, the remedy might take the form of a constructive trust over certain assets 
which will give the principal priority over any other person in relation to that property (for 
example, general creditors if the fiduciary is insolvent). Hence, the reluctance to cast any 
breach of any duty as a ‘breach of fiduciary duty’. 
 
 
Galambos v Perez 
(2009) SCC 48 (S.C.C.)  
 
The facts of this case are bizarre.  
 
The plaintiff employee lends money to her employer. The employer tells her to pay 
herself back from company funds (she manages the accounts). She doesn’t. The 
employer becomes insolvent and the plaintiff finds herself an unsecured creditor. She 
then sued, inter alia, for breach of fiduciary duty on the theory that free legal services 
were part of her employment and that no services were provided when she gratuitously 
advanced funds to the firm as a loan. She lost (and rightly so).  
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Cromwell J held: 
 

[36]  Certain categories of relationships are considered to give rise to 
fiduciary obligations because of their inherent purpose or their presumed 
factual or legal incidents: Lac Minerals Ltd. v. International Corona 
Resources Ltd., [1989] 2 S.C.R. 574, per La Forest J., at p. 646.  These 
categories are sometimes called per se fiduciary relationships.  There is 
no doubt that the solicitor-client relationship is an example.  It is important 
to remember, however, that not every legal claim arising out of a per se 
fiduciary relationship, such as that between a solicitor and client, will give 
rise to a claim for a breach of fiduciary duty.   
  
[37]  A claim for breach of fiduciary duty may only be founded on 
breaches of the specific obligations imposed because the 
relationship is one characterized as fiduciary: Lac Minerals, at p. 
647. This point is important here because not all lawyers’ duties 
towards their clients are fiduciary in nature.  Sopinka and McLachlin 
JJ. (as the latter then was) underlined this in dissent (but not on this point) 
in Hodgkinson, at pp. 463-64, noting that while the solicitor-client 
relationship has fiduciary aspects, many of the tasks undertaken in the 
course of the solicitor-client relationship do not attract a fiduciary 
obligation. Binnie J. made the same point in Strother v. 3464920 Canada 
Inc., 2007 SCC 24, [2007] 2 S.C.R. 177, at para. 34: “Not every breach of 
the contract of retainer is a breach of a fiduciary duty.”  The point was 
also put nicely by R. M. Jackson and J. L. Powell, Jackson & Powell on 
Professional Liability (6th ed. 2007), at para. 2-130, when they said that 
any breach of any duty by a fiduciary is not necessarily a breach of 
fiduciary duty. 
  
[38]  The launching pad for Ms. Perez’s submissions based on the 
solicitor-client relationship is that there was a general solicitor-client 
relationship between her and the firm for all necessary legal work 
during the time that she advanced funds to the firm.  As noted 
earlier, the judge made a finding against her on this point: he found, 
on conflicting evidence, that it was not a term of Ms. Perez’s 
employment that the firm would provide her with all necessary legal 
services and that the cash advances were not within the terms of 
any of the specific and limited retainers which the firm undertook on 
her behalf.  The Court of Appeal agreed.  It concluded that whatever 
fiduciary obligations arose from the limited solicitor-client 
relationship, they did not extend to the cash advances.  As the Court 
of Appeal put it: 

  
While a solicitor-client relationship existed between the parties at 
certain times and for certain purposes, I question whether that aspect 
of their relationship, standing alone, would provide a foundation for 
imposing fiduciary obligations in this case. Unlike the situation in 
Strother v. 3464920 Canada Inc., 2007 SCC 24, [2007] 2 S.C.R. 177, 
(a case which both parties rely on as authority for the extent of the 
duties of lawyers to their clients where there is a conflict of interest), it 
appears to me that the nature of the relationship between Mr. 
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Galambos and Ms. Perez and the trust and confidence that formed 
between them cannot be fully encompassed or explained by their 
interactions as solicitor and client. I agree with the trial judge that 
although it was reasonable for the appellant to expect the firm to offer 
its services for certain discrete transactions, it was not implicit as a 
term of her employment that the firm would provide free legal services 
on all matters or act as her lawyer generally. Even if this were the 
case, I question whether that alone would constitute a sufficient basis 
on which to impose fiduciary obligations. As the trial judge noted, it is 
common practice for law firms to act for their employees on discrete, 
simple matters. Generally speaking, acting on such discrete matters 
would not alone found a fiduciary relationship giving rise to fiduciary 
obligations in all dealings with all such employees. [para. 48] 

  
[39]  I am not persuaded that there is any basis to interfere with the trial 
judge’s conclusion, endorsed by the Court of Appeal, that the retainers 
were unrelated to the cash advances and that no obligation arose on the 
part of Mr. Galambos and his firm to act solely in Ms. Perez’s interest in 
relation to the advances. I conclude that the judge did not err in finding 
that there had been no breach of the per se fiduciary obligations that 
arose from the solicitor-client relationship. 

… 
 

[66]  In my view, while a mutual understanding may not always be 
necessary (a point we need not decide here), it is fundamental to ad 
hoc fiduciary duties that there be an undertaking by the fiduciary, 
which may be either express or implied, that the fiduciary will act in 
the best interests of the other party. In other words, while it may not 
be necessary for the beneficiary in all cases to consent to this 
undertaking, it is clearly settled that the undertaking itself is 
fundamental to the existence of an ad hoc fiduciary relationship. To 
explain why I have reached this conclusion, I need to go back to some 
basic principles of fiduciary law. 

… 
 
[71]  I return to the Court of Appeal’s holding that a fiduciary duty may 
arise in “power-dependency” relationships without any express or implied 
undertaking by the fiduciary to act in the best interests of the other 
party.  I respectfully disagree with this approach, for two reasons: 
“power-dependency” relationships are not a special category of 
fiduciary relationships and the law is, in my view, clear that fiduciary 
duties will only be imposed on those who have expressly or 
impliedly undertaken them. 

… 
 
[77]  The fiduciary’s undertaking may be the result of the exercise of 
statutory powers, the express or implied terms of an agreement or, 
perhaps, simply an undertaking to act in this way.  In cases of per se 
fiduciary relationships, this undertaking will be found in the nature of the 
category of relationship in issue.  The critical point is that in both per se 
and ad hoc fiduciary relationships, there will be some undertaking on the 
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part of the fiduciary to act with loyalty. 
 

 
This, then, was an attempt to use proprietary relief to remedy a breach of fiduciary duty 
to change the nature of the transaction itself – from a simple improvident loan to much 
more. 
 
 
Alberta v Elder Advocates of Alberta Society 
(2011) SCC 24 (S.C.C.) 
 
This was a class action brought against the Crown in right of Alberta by a class of 
12,500 long-term care residents, half of whom were over age 85 and all of whom were 
disabled or mentally incapable and had extensive physical needs. A variety of claims 
were brought to challenge the level of ‘accommodation charges’ levied by the provincial 
government for housing and meals arguing, in essence, that the charges were so 
excessive that they represented a subsidy of medical services in contravention of the 
regime established under the Canada Health Act. One question was whether the 
provincial Crown owed a fiduciary duty to the plaintiff class. 
 
In approaching the question, McLachlin C.J.C. held for the Court that the while the 
private law claim might be pressed against the Crown, the principles governing the 
fiduciary principle are the same in both the private law and public law contexts. Given 
that the Court recognized (and here confirmed) that vulnerability alone would not suffice 
to attract fiduciary obligations, one looks to the following principal points in determining 
whether an ad hoc obligation arises in the circumstances: 
 

[30] First, the evidence must show that the alleged fiduciary gave an 
undertaking of responsibility to act in the best interests of a beneficiary: 
Galambos, at paras. 66, 71 and 77-78; and Hodgkinson, per La Forest J., 
at pp. 409-10. As Cromwell J. wrote in Galambos, at para. 75: “what is 
required in all cases is an undertaking by the fiduciary, express or 
implied, to act in accordance with the duty of loyalty reposed on him or 
her.” 

… 
 
[33] Second, the duty must be owed to a defined person or class of 
persons who must be vulnerable to the fiduciary in the sense that the 
fiduciary has a discretionary power over them.  Fiduciary duties do not 
exist at large; they are confined to specific relationships between 
particular parties. Per se, historically recognized, fiduciary relationships 
exist as a matter of course within the traditional categories of trustee-
cestui qui trust, executor-beneficiary, solicitor-client, agent-principal, 
director-corporation and guardian-ward or parent-child.  By contrast, ad 
hoc fiduciary relationships must be established on a case-by-case basis. 

… 
  
[34] Finally, to establish a fiduciary duty, the claimant must show that 
the alleged fiduciary’s power may affect the legal or substantial practical 
interests of the beneficiary:  Frame, per Wilson J., at p. 142. 

… 
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[36] In summary, for an ad hoc fiduciary duty to arise, the 
claimant must show, in addition to the vulnerability arising from the 
relationship as described by Wilson J. in Frame:  (1) an undertaking 
by the alleged fiduciary to act in the best interests of the alleged 
beneficiary or beneficiaries; (2) a defined person or class of persons 
vulnerable to a fiduciary’s control (the beneficiary or beneficiaries); 
and (3) a legal or substantial practical interest of the beneficiary or 
beneficiaries that stands to be adversely affected by the alleged 
fiduciary’s exercise of discretion or control. 
 

Here the question really was political rather than legal; the Court held that there was no 
mutual understanding and that the courts should be loathe to bind the Crown to a 
segment of the general population merely based on need. 
 
 
4.  TRUSTS COMPARED TO OTHER DOCTRINES 
 
 
A.  TRUST AND AGENCY 
 
Both an agent and a trustee are fiduciaries, but the nature of each doctrine is shaped by 
rules fashioned in the one case at common law and in the other in equity. Generally, an 
agency does not admit of trust obligations unless specifically set out in the agreement. As in 
the Trident Holdings case, one can be both a trustee and an agent. 
 
 
Trident Holdings Ltd. v. Danand Investments Ltd. 
(1988), 64 OR (2d) 65 (Ont. C.A.) 
 
The defendant here was a professional trustee (it was paid for acting as trustee out of the 
trust funds as set out in the trust instrument). The trust property included a real estate 
development. A dispute arose with an electrical contractor who signed a written contract 
with the trustee which was then subject of further negotiations for a price reduction. 
Ultimately the project was abandoned and the contractor sued on the contract. One 
question was whether the trustee acted as an agent for the beneficiaries of the trust in their 
personal capacities. The terms of the Trusts Settlement included the following preamble: 
 

WHEREAS Danand is the registered owner of certain lands in the City of Toronto, 
in the Municipality of Metropolitan Toronto, in the Province of Ontario, which lands 
are more particularly described in Schedule "A" annexed hereto. 
 
AND WHEREAS Danand owns the aforesaid lands as bare nominee and trustee 
for and on behalf of Zascorp, the H.T.L. Group [which comprised Hawkdown 
Investments Ltd., Thorndon Investments Limited and Lanark Sheet Metal Works 
Limited], Burnbridge and Pennymoor, in the proportions hereinafter set out. 
 
AND WHEREAS Zascorp, the H.T.L. Group, Burnbridge, and Pennymoor are 
entering into this agreement for the purpose of setting forth their relationship inter 
se. 
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AND WHEREAS Danand is executing this agreement for the purpose of 
consenting to and agreeing to be bound by the provisions set out herein; 

 
Was the defendant personally liable to the contractor?  
 
Per Morden JA: 
 

35     Before relating the particular facts in this case which bear on the question, it 
will be helpful first to consider a basic analysis of the relevant legal terrain. I set 
forth the following passages from Scott, The Law of Trusts (4th ed., 1987): 
 
An agent acts for, and on behalf of, his principal and subject to his control; a 
trustee as such is not subject to the control of his beneficiary, although he is 
under a duty to deal with the trust property for the latter's benefit in 
accordance with the terms of the trust, and can be compelled by the 
beneficiary to perform this duty. The agent owes a duty of obedience to his 
principal; a trustee is under a duty to conform to the terms of the trust. (Vol. 1, p. 
88)  

. . . . . 
  
A person may be both agent of and trustee for another. If he undertakes to 
act on behalf of the other and subject to his control he is an agent; but if he 
is vested with the title to property that he holds for his principal, he is also a 
trustee. In such a case, however, it is the agency relation that predominates, 
and the principles of agency, rather than the principles of trust, are 
applicable.  

. . . . . 
  
The beneficiaries of a trust are not subject to personal liability to third persons on 
obligations incurred by the trustee in the administration of the trust. 
 
The situation in the case of a trust is very different from that which arises in the 
case of an agency. An agent, acting within the scope of his employment, can 
subject his principal to personal liability in contract and in tort. A trustee is in an 
entirely different position. He is not empowered to act on behalf of the beneficiaries 
personally, and does not act subject to their control. His position is one of greater 
independence. His duty is to administer the trust property in accordance with the 
terms of the trust. He may have power to subject the trust property to the claims of 
third persons, but he is not an agent of the beneficiaries and has no power to 
subject them to such claims  

. . . . . 
  
It is true, however, that a trustee may be an agent as well as a trustee. Where 
he is a trustee because he holds the legal title to the trust property, but 
where in addition he has undertaken to act for the beneficiaries and under 
their control, he is also their agent, and as such can subject them to 
personal liabilities by acts done by him within the scope of the employment. 
Where the trustees are also agents of the beneficiaries, the beneficiaries are 
personally liable upon contracts made by the trustees in the administration 
of the trust, unless it is otherwise provided in the contracts. So also the 
beneficiaries are liable to third persons for torts committed by the trustees in 
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the administration of the trust if they are also agents of the beneficiaries.  
. . . . . 

  
 
37     The underlying reason why a trustee, who is acting as a trustee in the 
circumstances, cannot subject the beneficiaries to liability is… [that] the trustee is 
not acting under a duty of obedience to the beneficiaries but, rather, under a duty 
to carry out the terms of the trust. Professor Waters, The Law of Trusts in Canada 
(2nd ed., 1984), p. 1107, has succinctly put the matter this way: 
 
It is because common law trustees (he is comparing the trust with certain civil law 
institutions) contract in furtherance of their 'ownership' rights to manage and 
dispose, that the third party can only look to the trustees for damage for breach of 
such a contract. 

 
In this case, it was apparent that the trustee was the barest of ‘bare trustees’ (meaning that 
it had no duties other than to hold the property). Given that, the trust really operated to 
facilitate a joint ventureship and as such ‘the beneficiaries contemplated being liable on 
contracts relating to the construction of buildings on the property’; the trustee was their 
agent and nothing more.  
 
That is, the beneficiaries worked through the trustee in respect of the development and it is 
they, not the trustee, that should pay the third party regardless of whether they signed the 
contract directly. 
 
 
How to determine the question in future? Determine the intention of the parties 
which will then allow for the content of the obligations owed to another. 
 

~~~ 
 
One consequence of an agent acted badly and breaching fiduciary obligations owed to the 
principal deliberately may be punitive damages regardless of whether the principal has 
suffered a loss. The policy is deterring bad behaviour. This recent case is a rather stark 
example. 
 
 
 
Oskar v. Chee 
2012 ONSC 1545 (Ont. S.C.J.) 
 
Here the defendant was an agent for the plaintiff land developer and took an opportunity 
himself through a corporation that he controlled; the plaintiff sued for punitive damages for 
breach of fiduciary duty. After holding that an ad hoc fiduciary relationship existed based on 
the criteria set out in Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, para. 30, 
McCarthy J held that $25,000 in punitive damages was to be paid by the defendant: 
 

 
[67]           I conclude that Peter Chee breached his fiduciary duty to the plaintiffs 
by failing to disclose his interest in the Bachly property to his principals, by failing 
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to act in the interest of his principal, by deceiving and misleading his principal and 
by purchasing the property through MKU. 

... 
 
[76]           I find that Chee embarked on a conscious, deliberate course of conduct 
beginning in April 2007 to deceive his principal and to lull it into the belief that 
Chee was continuing to act on its behalf and in its best interest.  This included 
dissuading Oskar United from making use of another real estate agent. 
 
[77]           From at least April 2007, Chee must have known (having his own 
designs on the Bachly property) that he was in a hopeless conflict of interest.  
Having won the trust of his principal and having enjoyed the financial benefits of 
providing advice to Oskar United as a planning consultant, Chee was in a classic 
fiduciary position.  It was clear that Oskar United was moving forward on the 
Oskar/Bachly initiative on the strength of his advice and recommendations.  In the 
face of that state of affairs, Chee blatantly lied to Stanley about the status of talks 
with Bachly.  He forwarded to his principal a proposal summary ostensibly 
intended for Bachly.  It is clear that this document was never given to Bachly.  I 
find that Chee had no intention of doing so.  He withheld pertinent information from 
Oskar United (i.e. that Bachly would not sell to a developer).  Until the very end, he 
created the appearance that he was moving the transaction forward on behalf of 
his principal.  The climax of events, culminating on May 31 and June 1, took on an 
almost comedic quality with Chee providing Oskar United with a purchase and sale 
document naming the newly formed MKU as purchaser. 
 
[78]           I find that Chee, in preparing an offer to purchase and forwarding it 
on to Oskar United, intended to lull his principal into the belief that the 
completion of the deal was imminent.  It is impossible to say what would 
have prompted Chee to send a document to his principal containing proof of 
his double dealing.  What is certain is that he had in his possession a 
corrected and executed purchase document on June 1, 2007, from his client.  
He elected to ignore the interest of his principal and the instructions of his 
client.  He failed to convey the Oskar United offer to Bachly.  Instead, he 
went ahead some 19 days later to acquire the property for himself. 

... 
 
[80]           ... Chee’s conduct went far beyond a mere breach of fiduciary duty to 
act in the best interest of his client.  His conduct was deceitful, capricious, 
arbitrary, vexatious, intentional, wilful, egregious, high-handed, 
reprehensible, scandalous, outrageous, shameful and shameless.  It cries 
out for the sanction of this court. 
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B.  TRUST AND CONTRACT 
 
The two concepts are closely related in the sense that a trust and contract each grow out of 
an agreement; however, in a trust situation, the settlor loses rights to the property and 
cannot himself enforce the trust (that power accrues to the beneficiary). 
 
Re Schebsman 
[1944] Ch. 83 
 
The deceased made an agreement with his former employer for a compensation package 
after his contract of employment terminated. Under its terms, payments were to be made to 
him, and if he died, to his wife and daughter. He became bankrupt and then later died. The 
trustee in bankruptcy asked for a declaration that all sums payable under the agreement to 
the widow and the daughter formed part of the estate of the debtor, on the grounds that, 
although the sums were, by the agreement, to be paid to the widow or the daughter, the 
deceased always had the ability to have them paid to him instead (rejected as a question of 
fact). What of the fact that neither the widow or daughter were parties to the contract and 
thus only the trustee of Schebsman’s estate could enforce the contract? 
 
It was held that there was no trust as their was no intention to create a trust. Rather there 
was a contract (between Schebsman and his employer) for the benefit of a third party (the 
widow and daughter). Neither the deceased nor the trustee had any right to substitute 
anyone for the wife and daughter. The deceased could have struck a new contract with the 
employer depriving the wife, but the termination of the contract at issue was not possible by 
the deceased or the trustee without a breach of contract. 
 
Per Lord Greene MR: 
 

It is not legitimate to import into the contract the idea of a trust when the 
parties have given no indication that such was their intention. To interpret 
this contract as creating a trust would, in my judgment, be to disregard 
the dividing line between the case of a trust and the simple case of a 
contract made between two persons for the benefit of a third. 

… 
 
When he made the contract the debtor did not constitute the English company 
his mandatory to transfer property of his own to his wife and daughter. Not only 
was the money in question never his property, but, once having made the 
contract, he had, as I have already pointed out, no right to call on the 
company to make the payment to his estate. In making the contract he set 
in motion a piece of machinery which he had no power to stop by his own 
unilateral action save by releasing the company from the contract. Its 
operation would inevitably result in money reaching the hands of his 
widow and daughter, assuming, as we must assume, that the English 
company would perform its contract. This, therefore, was no revocable 
mandate, nor was there any lack of completeness in the constitution of the 
machinery devised for securing these benefits for the widow and daughter. 
When he made the contract, the debtor intended that his widow should receive 
those benefits for herself. It was part of the bargain between himself and the 
two companies that she should receive them, and he reserved to himself no 
right to call for payment to himself. The trustee could, presumably, release the 
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company from its undertaking, but this would do no more than deprive the 
trustee of the right to sue for damages for its breach. The fact that such a 
release can be effected is no argument for saying that the trustee can claim the 
moneys as his own.  
 
The question, therefore, is not: "Will equity help the widow and daughter to 
retain the sums which will inevitably be paid to them?" but "Will equity help the 
trustee in bankruptcy to recover them from the payees?" I can find no principle 
which calls for an affirmative answer to this question. If it were otherwise, the 
result would be a curious one. The debtor makes a contract intended to secure 
benefits for his wife and daughter after his death. It is true that they obtain no 
right to call for those benefits, but the debtor with good reason trusts the 
company to make them. The company cannot avoid making them unless it is 
prepared to break its contract. 

 
Thus, even if it could be said that Schebsman or his trustee might be required to secure the 
company’s performance on the contract, it could not be said that Schebsman or his trustee 
could cause the company to pay someone else. [Since remedied in the UK through the 
Contracts (Rights of Third Parties) Act 1999 c.31] 
 
 
 
C.  TRUST AND DEBT 
 
When one party lends money to another a simple debt usually arises; it is enforceable in 
contract against the debtor with the remedy being an award of damages. The successful 
creditor is thus on par with all other general creditors, and the order for damages is itself 
a chose in action which can be sold. 
 
Sometimes, there is no debt, but a trust over the property that had been transferred from 
one party to the other. Often it is a combination of a contract and conduct that 
determines what the parties intended. 
 
In these cases, who is the beneficial owner of the money paid to the defendant? 
Was the defendant an agent or fiduciary, or, a mere debtor? 
 
Segregation of Funds: 
 
Ontario Hydro-Electric Power Comm’n v Brown  
[1960] OR 91 (Ont. C.A.) 
 
Here the issue was simple: whether a ‘collection agent’ was an agent of the principal or 
merely a debtor in respect of money that had been collected (and subsequently stolen). 
Held: debtor. The agent suffers the loss not the principal. 
 
The agent was appointed through a letter which read in part: 
 

Kindly be advised that you have been approved as a Collection Agent for 
Townsite No. 2. The customary remuneration allowable by the Commission 
to Collecting Agents is a charge of seven cents (7 cents) for bills up to $15., 
and ten cents (10 cents) for all bills over $15. 
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Remittances are to be forwarded payable to the Hydro-Electric Power 
Commission of Ontario to Mr. B.I. Graham, Lancaster, Ontario, immediately 
following the last discount date which, in all instances, will be shown on the 
stub portion of the bill. Accounts collected subsequent to the last discount 
date will, of course, be for the gross amount and a further remittances 
covering these is to be forwarded so as to reach its destination in time for 
banking within the current month. ... 
 
In respect to the deduction for collection fees, etc. it will be necessary to 
attach to the detailed statement a receipt for the amount involved, as this will 
be required by our representative for reimbursement purposes. 

 
As per his custom, the agent kept the money he collected in a box and placed the box in 
his store’s safe at night. The store was burgled, the safe broken into, and the money 
stolen. 
 
Morden J.A.: 
 

2.  It is trite law that an agency relationship is a fiduciary one which imposed 
upon an agent many well defined duties in his dealings with and on behalf of 
his principal. But this description does not mean that in every situation where 
an agent collects money, he is a bailee or trustee of the bills and specie or a 
trustee of the money in his possession or deposited in his bank. In Henry v. 
Hammond, [1913] 2 K.B. 515, Channell, J., said, at p. 521 
 
It is clear that if the terms upon which the person receives money are 
that he is bound to keep it separate, either in a bank or elsewhere, and 
to hand that money so kept as a separate fund to the person entitled to 
it, then he is a trustee of that money and must hand it over to the 
person who is his cestui que trust. If on the other hand he is not bound 
to keep the money separate, but is entitled to mix it with his own money 
and deal with it as he pleases and when called upon to hand over an 
equivalent sum of money, then in my opinion, he is not a trustee of the 
money. All the authorities seem to me to be consistent with that statement of 
the law. 

... 
 
4. In the case at bar there is no evidence that it was a term of the 
defendant's employment that he should keep the moneys he collected 
separate from his own. The letter appointing him agent does not touch the 
point. 
 
5  An agent has been held to be a trustee of moneys he has received 
from or for his principal where he is specifically instructed to keep 
such moneys separate... The result is the same where the agent is to 
hold the money and invest it or manage for his principal... On the other 
hand and in contrast, where the sole duty of the agent with respect to 
the money is to pay it to his principal, the relationship between the 
parties is that of debtor and creditor... 
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6 In the instant case the defendant was in my opinion the debtor of the 
plaintiff to the amount of the moneys collected less his commission. He was 
under no duty to keep this money separate from his own and the fact that he 
did so cannot alter what I find to be the basic relation between the parties. 

 
 
No Segregation of Funds, But Intent Clear: 
 
Air Canada v. M & L Travel Ltd.  
[1993] 3 S.C.R. 787 
 
Here a travel agency was obliged to hold the proceeds from its sale of Air Canada 
tickets in trust for the airline, but the agency breached its trust obligation and used the 
proceeds to reduce its indebtedness to its bank. There was little question that a trust 
existed rather than a simple debt given that the travel agency treated the money not as 
its own (until the breach) but as the beneficial property of the airline. The fact that the 
travel agency allowed the money held on trust to be deposited into the same bank 
account with other monies not subject of the trust was relevant circumstantial evidence 
to be considered, but was not determinative. The totality of the circumstances were 
consistent with a trust. 
 
 
Iacobucci J.: 
 

20 In this Court, the appellant initially argued that the relationship between M 
& L and the respondent airline was one of debtor and creditor, rather than 
one of trust. However, at the hearing, the appellant properly conceded that 
the relationship was one of trust. Given this concession, I will consider this 
question only briefly. 
 
21 The appellant relied on the fact that the agreement between the 
airline and M & L did not require it to keep the proceeds of Air Canada 
tickets in a separate account or trust fund, or to remit the funds 
forthwith. Rather, M & L was permitted to keep such funds for a period 
of up to 15 days, and then for a further 7-day grace period. 
Furthermore, M & L was liable for the total sale price of all tickets sold, 
less its commission, regardless of whether it had actually collected the 
full amount from its customers. That is, M & L was free to sell Air 
Canada tickets on credit to its customers. Prior to his concession on this 
point, the appellant submitted that, in these circumstances, M & L was not a 
trustee of the sale proceeds of the Air Canada tickets. 
 
22 In concluding that the relationship between M & L and the airline was one 
of trust, the Court of Appeal relied on Canadian Pacific Air Lines, Ltd. v. 
Canadian Imperial Bank of Commerce (1987), 61 O.R. (2d) 233. Although 
the Court of Appeal's decision in that case (1990), 71 O.R. (2d) 63 (note), 
was brief, the reasons of the trial judge, at p. 237, went into greater depth: 
 

In order to constitute a trust, an arrangement must have three 
characteristics, known as the three certainties: certainty of 
intent, of subject-matter and of object. The agreement ... is 
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certain in its intent to create a trust. The subject-matter is to be 
the funds collected for ticket sales. The object, or beneficiary, 
of the trust is also clear; it is to be the airline. The necessary 
elements for the creation of a trust relationship are all present. 
I find that such a relationship did exist between CP and the two 
travel agencies. 
 

23.  This analysis is clearly applicable to the facts of the present case. 
That the intent of the agreement is to create a trust is evident from the 
following wording: "All monies, less applicable commissions to which 
the Agent is entitled hereunder, collected by the Agent for air 
passenger transportation (and for which the Agent has issued tickets 
or exchange orders) shall be the property of the Airline, and shall be 
held in trust by the Agent until satisfactorily accounted for to the 
airline." The object of the trust is the respondent airline, and its 
subject-matter is the funds collected for ticket sales. 

 
In both these cases, the Court is left to find what the parties intended through 
construction of the agreement, industry norms, commercial practice and custom, and 
whether the property was segregated. The parties’ intentions are key. 
 
 
D.  TRUST AND BAILMENT 
 
Bailment is difficult because it bridges property, tort and contract. It exists where one 
person (the bailee) is voluntarily possessed of goods which belong to another (the bailor). 
The bailee has a ‘special form of property’ in the thing bailed and may be able to use and 
exploit the property; the bailor retains the ultimate property right good against the world. 
The bailee must take reasonable care of the goods and must keep to the terms of the 
bailment; where the bailee departs from the terms of the bailment, he may find himself the 
bailor’s insurer and be liable for every loss no matter that he or she acted reasonably at the 
time.  
 
Thus, bailment imposes certain obligations on the bailee but does not confer the entirety of 
the property right sufficient to alienate it and thus can be distinguished from a trust. 
 
The word “trust” does not create a trust where a bailment was intended: 
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Elgin Loan and Savings Co. v National Trust Co.  
(1904), 7 OLR 1 (HCJ)  
 
 
 

 
 

1. Atlas becomes insolvent; National Trust appointed liquidator. 
2. Elgin demands shares. 
3. National Trust refuses to deliver shares. 

 
Issue: Is National Trust a trustee (for creditors) or a bailee (for Elgin)? 
Held: Bailment. National Trust liable. 

 
 
Here two loan companies entered into a contract in respect of certain shares. 
 
The shares had been pledged as security in a loan agreement between the plaintiff and a 
third party (Atlas Loan). The plaintiff then contracted with the defendant trust company to 
hold the shares and dividends received. The defendant trust company would be paid for 
those services. 
 
The plaintiff’s debtor (Atlas) became insolvent. The defendant was appointed to be the 
liquidator of the debtor. The plaintiff demanded the shares and dividends; the defendant 
failed to deliver up. The plaintiff sued for damages. 
 
Thus, the simple issue was whether this was a bailment or a trust. The trust company 
argued that it may not have delivered up when the demand was made but they had acted 
reasonably and honestly and ought to be excused from suffering liability. The argument was 
rejected. It was held that the fact that the word ‘trust’ was used in the documents setting up 
the transaction was relevant but not determinative. Here the circumstances were more 
consistent with a bailment: title was transferred to the ‘trust company’ pursuant to the 
contract (of bailment). 
 
Boyd J: 
 

Though the word "trust" is used in some of the letters, the word "agent" used in others 
is more pertinent. As said by Lord O'Hagan in Kinloch v. Secretary of State for India 
(1882), 7 App. Cas. 619, 630, there is no magic in the word "trust," and, except in the 
name of the defendants, the word is not used in the "Receipt and Guarantee" which 
manifests the transaction. Regard must be had to the nature of the transaction 

Elgin Loan (π): 
 
Loans money to Atlas. 
 
Contract with National 
Trust to hold shares and 
dividends. 

Atlas Loan  
(debtor to π): 
 
Becomes insolvent. 

National Trust 
(∆): 
 
Contract with π to hold 
shares and dividends. 
 
Appointed liquidator of 
Atlas’ assets upon its 
insolvency. 
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and the terms of the instrument relating thereto in order to determine whether 
the grantor, donor, settlor, or bailor intends to create a trust for the benefit of 
another cestui que trust) or merely to arrange for the disposal of property to 
suit his own convenience by giving some revocable direction to the transferee 
of the property. In the one case the instrument is one of trust properly speaking, one 
in which we find the three parties, the owner--the maker of the instrument--
transferring property to a trustee for the advantage of the beneficiaries; in the other 
case the owner gives directions to an agent for his own convenience, with express or 
implied power at any time to countermand the instructions and recall the property… 

… 
 
I have a strong impression that this bailment for the sole advantage of the 
bailor is not such a trust as is contemplated by the statute of 1899 [which would 
provide the defence to the trustee]. And this view is strengthened when the 
property deposited has been recalled by the bailor and the depositary 
withholds in wrongful detention that which he should at once transmit to the 
owner from whom he received it. The relation of trust, if it existed, had been 
revoked, and the depositary, acting in plain violation of the terms of the 
contract, cannot invoke the aid of the Act relating to trustees… It would seem 
undesirable to extend the law of trusteeship to these dealings of commercial and 
financial import, where the law has settled into definite lines of responsibility and 
relief. 

 
 
E.  TRUST AND PERSONAL REPRESENTATION 
 
The personal representative of the testator / testatrix (in Ontario we call that person the 
‘Estate Trustee with a Will’ or the ‘Estate Trustee Without a Will’) as the fiduciary of the 
deceased’s assets after his or her death may hold assets in trust for the estate and for 
those interested in the estate. Legatees under a will, unlike beneficiaries under a 
conventional trust, have little or no rights until distribution takes place (but equity will still 
act on their behalf against the personal representative of the deceased).  
 
 
Continuing Duties of Executor / Estate Trustee: 
 
Attenborough v Solomon  
[1913] AC 76 (HL) 
 
The testator died. Under the Will, he appointed two people as ‘his executors and 
trustees’ and directed them to sell the residue of the estate and distribute the proceeds. 
They did so, and ‘passed their accounts’ – that is, accounted to the court for their 
dealings with the property (an audit) and, in the normal course, would have been paid for 
their serves and been allowed to retire (i.e. their duties were recognized as having been 
completed). However, assets remained in the estate. Years later, one of the executors 
pledged the assets that truly formed part of the residuary estate (that part of the estate 
not given to any one person in particular) to a pawnbroker. The executor died. An action 
for possession was brought against the pawnbroker. The action was successful as the 
executors became trustees when they assented to hold as such under the terms of the 
Will, and, thus, the pledge was in breach of trust. 
 



 19 

Viscount Haldane LC: 
 

When A.A. Solomon handed over these articles of silver to Messrs. 
Attenborough he had no property to pass as executor; and they got no 
contractual rights which could prevail against the trustees. The latter 
were the true owners end they are now in a position to maintain an action, 
which under the old forms would have been an action of trover or detinue, to 
recover possession of the chattels free from the restrictions on the right to 
reclaim possession which it was sought to impose by the contract between 
A.A. Solomon and the appellants. The property, if I am right in the 
inference which I draw from the circumstances of the case, was vested 
not in A.A. Solomon, but in A.A. Solomon and his co-trustee jointly in 
1892, when the attempted pledge was made; and I see no answer to the 
case made for the respondents that the present trustees, in whom that 
property is now vested, are entitled to recover it. 

 
 
 
 
TRUST AND CHARGES / PERSONAL OBLIGATIONS  
 
The key to these cases is to concentrate on the nature of the transfer and the 
rights and duties intended by the transferor and accepted by the transferee. Note 
that these cases are old and reflect the drafting conventions of the time; modern drafting 
aims to avoid these sorts of ambiguities. 
 
 
Re Oliver  
(1890), 62 L.T. 533 (Ch) 
 
A testator by his Will gave some lands to a nephew – the lands featured twice in the Will.  
 
In one clause, it seemed that the nephew was a trustee in respect of a £1000 legacy to 
another if he accepted the gift, and, in another clause, it seemed that the £1000 legacy 
was a charge against the land subject of the gift.  
 
It was held the use of the word ‘charge’ removed it from a personal trust obligation as 
that was what the testator had intended. 
 
 
Re Lester  
[1942] Ch. 324 
 
A gift with a ‘personal obligation’ does not create a proprietary interest but creates a 
chose in action against the donee by the third party entitled under the agreement / Will / 
etc. 
 
The deceased made the following provision in his will: 
 

I bequeath the remainder of my shares [in two companies] to my said son 
Albert William Lester subject .... (c) To the payment by him to my said son 
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Alfred John Lester during his lifetime of the sum of 8l. per week; (d) to the 
payment by him after the death of the said Alfred John Lester of the sum of 
6l. per week to the widow of the said Alfred John Lester during her lifetime 
or until her remarriage; (e) to the payment by him (after the death of the 
survivor of the said Alfred John Lester and his wife or after her remarriage 
as the case may be) to their daughter Dorothy Louise Lester during her 
lifetime or until her marriage of the sum of 2l. per week. 

 
Thus, one son was gifted shares and the other sums of money to himself, his widow, 
and daughter. What rights would Alfred, his widow and daughter have against Albert? 
 
The issue was in respect of the nature of the rights of third parties in equity – the rule is 
really one of construction. A gift to a person subject to a condition will sometimes be 
regarded as a trust of that property for those purposes, but is usually regarded as a 
personal obligation of the donee only. Thus, normally there is only scope to sue the 
donee personally by the third party but if the document is sufficiently clear, then 
there may be a proprietary remedy as well. 
 
 
 
 


