
Trusts & Equity 
 Fall Term 2021 

 
Lecture Notes – No. 3 

 
 
 
 
C.  Certainty Of Objects 
 
Re Gulbenkian’s Settlement Trusts  
[1970] AC 508 (HL) 
 
At issue was a power given to the trustees as set out in a rather complex trust settlement: 

... at their absolute discretion pay all or any part of the income of the property hereby 
settled and the investments for the time being representing the same (hereinafter 
called the trust fund) to or apply the same for the maintenance and personal support 
or benefit of all or any one or more to the exclusion of the other or others of the 
following persons. 

 

Among those persons were 

... any person or persons in whose house or apartments or in whose company or 
under whose care or control or by or with whom the said Nubar Sarkis Gulbenkian 
[the beneficiary] may from time to time be employed or residing. 
 

The House of Lords maintained the difference between an obligation and a mere power; the 
former must be satisfied, the latter carries no obligation. In defining the class of objects of a 
power, the trustee or donee need only be able to say whether a particular individual is within 
the class of objects. However, when a trustee is exercising a power, he or she must take care 
not to act capriciously. 

 

Lord Reid: 

The sole question in this appeal is whether this class of potential beneficiaries is so 
uncertain that these provisions cannot be operated by the trustees. It is not disputed 
that if the description of the class which I have quoted is too uncertain then the whole 
provision fails even although the other potential beneficiaries are easily 
ascertainable. 
 
This clause does not make sense as it stands... [b]ut the client must not be penalised 
for his lawyer's slovenly drafting. Under modern conditions it may be necessary to 
relax older and stricter standards. If I adopt methods of construction appropriate for 
commercial documents and documents inter rusticos I must consider whether 
underlying the words used any reasonably clear intention can be discerned... 
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One argument, as I understand it, is that because this is admitted to be a mere 
power, it really imposes no duties on them at all. I find that difficult to understand. It 
is a power given not to the individuals who happen also to be trustees but to 
the trustees as such so that new trustees duly assumed or appointed can exercise 
it. In my view it must follow that the trustees are to act in their fiduciary capacity. 
They are given an absolute discretion. So if they decide in good faith at appropriate 
times to give none of the income to any of the beneficiaries the court cannot 
pronounce their reasons to be bad. And similarly if they decide to give some or all of 
the income to a particular beneficiary the court will not review their decision... But 
their "absolute discretion" must, I think, be subject to two conditions. It may 
be true that when a mere power is given to an individual he is under no duty to 
exercise it or even to consider whether he should exercise it. But when a power is 
given to trustees as such, it appears to me that the situation must be different. 
A settlor or testator who entrusts a power to his trustees must be relying on 
them in their fiduciary capacity so they cannot simply push aside the power 
and refuse to consider whether it ought in their judgment to be exercised. And 
they cannot give money to a person who is not within the classes of persons 
designated by the settlor: the construction of the power is for the court. 
 
If the classes of beneficiaries are not defined with sufficient particularity to 
enable the court to determine whether a particular person is or is not, on the 
facts at a particular time, within one of the classes of beneficiaries, then the 
power must be bad for uncertainty. If the donee of the power (whether or not 
he has any duty) desires to exercise it in favour of a particular person it must 
be possible to determine whether that particular person is or is not within the 
class of objects of the power. And it must be possible to determine the validity of 
the power immediately it comes into operation. It cannot be valid if the person whom 
the donee happens to choose is clearly within the objects but void if it is doubtful 
whether that is so. So if one can reasonably envisage cases where the court could 
not determine the question the power must be bad for uncertainty. But it is not bad 
merely because such determination may be difficult in a particular case. The 
respondents have inserted in their case at the request of the trustees a statement 
that in the view of the trustees "it must be unlikely that they would in practice be able 
to exercise the said power or discretion except after obtaining a decision of the court 
whether any particular suggested object thereof did or did not fall within the said 
description." That in itself is not sufficient to warrant a decision that the power fails 
for uncertainty. It may be that there is a class of case where, although the 
description of a class of beneficiaries is clear enough, any attempt to apply it 
to the facts would lead to such administrative difficulties that it would for that 
reason be held to be invalid. 
 

Lord Upjohn: 
 

It is curious that there is no long line of decided cases as to what is the proper test 
to apply when considering the validity of a mere power when the class of possible 
appointees is or may be incapable of ascertainment, but there is a body of recent 
authority to the effect that the rule is, that provided there is a valid gift over or trust 
in default of appointment... a mere or bare power of appointment among a class is 
valid if you can with certainty say whether any given individual is or is not a member 
of the class; you do not have to be able to ascertain every member of the class. 
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... So I propose to make some general observations upon this matter. 
 
If a donor (be he a settlor or testator) directs trustees to make some specified 
provision for "John Smith," then to give legal effect to that provision it must be 
possible to identify "John Smith." If the donor knows three John Smiths then by the 
most elementary principles of law neither the trustees nor the court in their place can 
give effect to that provision; neither the trustees nor the court can guess at it. It must 
fail for uncertainty unless of course admissible evidence is available to point to a 
particular John Smith as the object of the donor's bounty. 
 
Then, taking it one stage further, suppose the donor directs that a fund or the 
income of a fund should be equally divided between members of a class. That 
class must be as defined as the individual; the court cannot guess at it. 
Suppose the donor directs that a fund be divided equally between "my old friends," 
then unless there is some admissible evidence that the donor has given some 
special "dictionary" meaning to that phrase which enables the trustees to identify the 
class with sufficient certainty, it is plainly bad as being too uncertain. Suppose that 
there appeared before the trustees (or the court) two or three individuals who plainly 
satisfied the test of being among "my old friends," the trustees could not consistently 
with the donor's intentions accept them as claiming the whole or any defined part of 
the fund. They cannot claim the whole fund for they can show no title to it unless 
they prove they are the only members of the class, which of course they cannot do, 
and so, too, by parity of reasoning they cannot claim any defined part of the fund and 
there is no authority in the trustees or the court to make any distribution among a 
smaller class than that pointed out by the donor. The principle is, in my opinion, that 
the donor must make his intentions sufficiently plain as to the objects of his trust and 
the court cannot give effect to it by misinterpreting his intentions by dividing the fund 
merely among those present. Secondly, and perhaps it is the more hallowed 
principle, the Court of Chancery, which acts in default of trustees, must know 
with sufficient certainty the objects of the beneficence of the donor so as to 
execute the trust. Then, suppose the donor does not direct an equal division of his 
property among the class but gives a power of selection to his trustees among the 
class; exactly the same principles must apply. The trustees have a duty to select the 
donees of the donor's bounty from among the class designated by the donor; he has 
not entrusted them with any power to select the donees merely from among known 
claimants who are within the class, for that is constituting a narrower class and the 
donor has given them no power to do this. 
 
But when mere or bare powers are conferred upon donees of the power 
(whether trustees or others) the matter is quite different. As I have already 
pointed out, the trustees have no duty to exercise it in the sense that they 
cannot be controlled in any way. If they fail to exercise it then those entitled in 
default of its exercise are entitled to the fund. Perhaps the contrast may be put 
forcibly in this way: in the first case it is a mere power to distribute with a gift over in 
default; in the second case it is a trust todistribute among the class defined by the 
donor with merely a power of selection within that class. The result is in the first case 
even if the class of appointee among whom the donees of the power may appoint is 
clear and ascertained and they are all of full age and sui juris, nevertheless they 
cannot compel the donees of the power to exercise it in their collective favour. If, 
however, it is a trust power, then those entitled are entitled (if they are all of full age 
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and sui juris) to compel the trustees to pay the fund over to them, unless the fund is 
income and the trustees have power to accumulate for the future. 

 

 
Re Hay’s Settlement Trusts  
[1982] 1 W.L.R. 202 (Ch) 
 
Megarry J: 
 

 
…. Clause 2 reads as follows: 
 

'PENDING the execution of an effective and irrevocable appointment of the 
whole of the capital and income of the Trust Fund and so far as any 
appointment thereof shall not for the time being and from time to time extend 
the trustees shall hold the Trust Fund upon trust until the lastest [sic] date for 
the vesting of the trust funds under the last preceding Clause hereof to pay 
the income of so much of the Trust Fund as is for the time being unappointed 
to or for the benefit of any person or persons whatsoever (save as hereinafter 
provided) whether or not related to Lady Isobel Rose Hay or to any Charity in 
such manner and in such shares and proportions as the trustees shall think 
fit.' 

 
There are only two other clauses in the deed of appointment. Clause 3 prohibits any 
'appointment under any power' in the deed, or 'under any other power exercisable 
by the trustees in relation to the Trust Fund', to be made in favour of the settlor, any 
husband of hers or any existing or former trustee of the settlement. In view of the 
words 'save as hereinafter provided' in cl 2, I think that the words 'any other power' 
in cl 3 must be read as including any discretion under any trust, and so as applying 
to cl 2. 
 

Clause 4 reads as follows: 
'SUBJECT as aforesaid and from and after the date for vesting provided by 
Clause 2 hereof the trustees shall stand possessed of the capital of the Trust 
Fund upon the trusts in default of appointment declared in Clause 4 of the 
Settlement but subject to the proviso for hotchpot therein contained.' 

… 
 
The starting point must be to consider whether the power created by the first 
limb of cl 4 of the settlement is valid. The rival arguments were presented by 
counsel for the defendants in his primary contention, and by counsel for the 
Attorney General, in favour of validity, and by counsel for the defendants, in 
his alternative contention, against validity. The essential point is whether a 
power for trustees to appoint to anyone in the world except a handful of 
specified persons is valid. Such a power will be perfectly valid if given to a 
person who is not in a fiduciary position: the difficulty arises when it is given 
to trustees, for they are under certain fiduciary duties in relation to the power, 
and to a limited degree they are subject to the control of the courts. At the 
centre of the dispute there are Re Manisty's Settlement Trusts [1973] 2 All ER 1203, 
[1974] Ch 17 (in which Templeman J differed from part of what was said in the Court 
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of Appeal in Blausten v Inland Revenue Comrs [1972] 1 All ER 41, [1972] Ch 256); 
McPhail v Doulton [1970] 2 All ER 228, [1971] AC 424 (which I shall call Re Baden 
(No 1)); and Re Baden's Deed Trusts (No 2) [1972] 2 All ER 1304, [1973] Ch 9, which 
I shall call Re Baden (No 2). Counsel for the defendants, I may say, strongly 
contended that Re Manisty's Settlement was wrongly decided. 
 
In Re Manisty's Settlement a settlement gave trustees a discretionary power to apply 
the trust fund for the benefit of a small class of the settlor's near relations, save that 
any member of a smaller 'excepted class' was to be excluded from the class of 
beneficiaries. The trustees were also given power at their absolute discretion to 
declare that any person, corporation or charity (except a member of the excepted 
class or a trustee) should be included in the class of beneficiaries. Templeman J 
held that this power to extend the class of beneficiaries was valid. In Blausten v 
Inland Revenue Comrs which had been decided some eighteen months earlier, the 
settlement created a discretionary trust of income for members of a 'specified class' 
and a power to pay or apply capital to or for the benefit of members of that class, or 
to appoint capital to be held on trust for them. The settlement also gave the trustees 
power 'with the previous consent in writing of the settlor' to appoint any other person 
or persons (except the settlor) to be included in the 'specified class'. The Court of 
Appeal decided the case on a point of construction; but Buckley LJ ([1972] 1 All ER 
41 at 49, [1972] Ch 256 at 271) also considered a contention that the trustees' power 
to add to the 'specified class' was so wide that it was bad for uncertainty, since the 
power would enable anyone in the world save the settlor to be included. He rejected 
this contention on the ground that the settlor's prior written consent was requisite to 
any addition to the 'specified class'; but for this, it seems plain that he would have 
held the power void for uncertainty. Orr LJ simply concurred, but Salmon LJ 
expressly confined himself to the point of construction, and said nothing about the 
power to add to the 'specified class'. In Re Manisty's Settlement [1973] 2 All ER 1203 
at 1213, [1974] Ch 17 at 29, Templeman J rejected the view of Buckley LJ on this 
point on the ground that Re Gestetner (deceased) [1953] 1 All ER 1150, [1953] Ch 
672, Re Gulbenkian's Settlement Trusts [1968] 3 All ER 785, [1970] AC 508 and the 
two Baden cases did not appear to have been fully explored in the Blausten case, 
and the case did not involve any final pronouncement on the point. In general, I 
respectfully agree with Templeman J. 
 
I propose to approach the matter by stages. First, it is plain that if a power of 
appointment is given to a person who is not in a fiduciary position, there is 
nothing in the width of the power which invalidates it per se. The power may 
be a special power with a large class of persons as objects; the power may be 
what is called a 'hybrid' power, or an 'intermediate' power, authorising 
appointment to anyone save a specified number or class of persons; or the 
power may be a general power. Whichever it is, there is nothing in the number 
of persons to whom an appointment may be made which will invalidate it. The 
difficulty comes when the power is given to trustees as such, in that the 
number of objects may interact with the fiduciary duties of the trustees and 
their control by the court. The argument of counsel for the defendants carried 
him to the extent of asserting that no valid intermediate or general power could 
be vested in trustees. 
 
That brings me to the second point, namely, the extent of the fiduciary 
obligaitons of trustees who have a mere power vested in them, and how far 
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the court exercises control over them in relation to that power. In the case of 
a trust, of course, the trustee is bound to execute it, and if he does not, the 
court will see to its execution. A mere power is very different. Normally the 
trustee is not bound to exercise it, and the court will not compel him to do so. 
That, however, does not mean that he can simply fold his hands and ignore it, 
for normally he must from time to time consider whether or not to exercise the 
power, and the court may direct him to do this. 
 
When the does exercise the power, he must, of course (as in the case of all 
trusts and powers) confine himself to what is authorised, and not go beyond 
it. But that is not the only restriction. Whereas a person who is not in a 
fiduciary position is free to exercise the power in any way that he wishes, 
unhampered by any fiduciary duties, a trustee to whom, as such, a power is 
given is bound by the duties of his office in exercising that power to do so in 
a responsible manner according to its purpose. It is not enough for him to 
refrain from acting capriciously; he must do more. He must 'make such a 
survey of the range of objects or possible beneficiaries' as will enable him to 
carry out his fiduciary duty. He must find out 'the permissible area of selection 
and then consider responsibly, in individual cases, whether a contemplated 
beneficiary was within the power and whether, in relation to the possible 
claimants, a particular grant was appropriate': per Lord Wilberforce in Re 
Baden (No 1) [1970] 2 All ER 228 at 240, 247, [1971] AC 424 at 449, 457. 
 
I pause there. The summary of the law that I have set out above is taken from a 
variety of sources, principally Re Gestetner (deceased) [1953] 1 All ER 1150, [1953] 
Ch 672, Re Gulbenkian's Settlement [1968] 3 All ER 785 at 787, 592-594, [1970] AC 
508 at 518, 524-525 and Re Baden (No 1) [1970] 2 All ER 228 at 246, [1971] AC 
424 at 456. The last proposition, relating to the survey and consideration, at first 
sight gives rise to some difficulty. It is now well settled that no mere power is 
invalidated by it being impossible to ascertain every object of the power; provided 
the language is clear enough to make it possible to say whether any given individual 
is an object of the power, it need not be possible to compile a complete list of every 
object: see Re Gestetner (deceased) [1953] 1 All ER 1150 at 1155, [1953] Ch 672 
at 688; Re Gulbenkian's Settlement [1968] 3 All ER 785, [1970] AC 508; Re Baden 
(No 1) [1970] 2 All ER 228, [1971] AC 424. As Harman J said in Re Gestetner 
(deceased) [1953] 1 All ER 1150 at 1056, [1953] Ch 672 at 688, the trustees need 
not 'worry their heads to survey the world from China to Peru, when there are 
perfectly good objects of the class in England'. 
 
That brings me to the third point. How is the duty of making a responsible 
survey and selection to be carried out in the absence of any complete list of 
objects? This queston was considered by the Court of Appeal in Re Baden (No 
2). That case was concerned with what, after some divergences of judicial 
opinion, was held to be a discretionary trust and not a mere power; but plainly 
the requirements for a mere power cannot be more stringent than those for a 
discretionary trust. The duty, I think, may be expressed along the following 
lines: I venture a modest degree of amplification and exegesis of what was 
said in Re Baden (No 2) [1972] 2 All ER 1304 at 1310, 1315, [1973] Ch 9 at 20, 
27. The trustee must not simply proceed to exercise the power in favour of 
such of the objects as happen to be at hand or claim his attention. He must 
first consider what persons or classes of persons are objects of the power 
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within the definition in the settlement or will. In doing this, there is no need to 
compile a complete list of the objects, or even to make an accurate 
assessment of the number of them: what is needed is an appreciation of the 
width of the field, and thus whether a selection is to be made merely from a 
dozen or, instead, from thousands or millions. (Incidentally, in order to avoid 
the relevant passage in the judgment of Sachs LJ being self-contradictory I 
think a comma needs deletion: the words 'it refers to something quite different, 
to a need to provide ... ' should read 'it refers to something quite different to a 
need to provide ... ', or, preferably, 'it refers to something quite different from 
a need to provide ... ': see [1972] 2 All ER 1304 at 1310, [1973] Ch 9 at 20). Only 
when the trustee has applied his mind to 'the size of the problem' should he 
then consider in individual cases whether, in relation to other possible 
claimants, a particular grant is appropriate. In doing this, no doubt he should 
not prefer the undeserving to the deserving; but he is not required to make an 
exact calculation whether, as between deserving claimants, A is more 
deserving than B: see Re Gestetner (deceased) [1953] 1 All ER 1150 at 1155, 
[1953] Ch 672 at 688, approved in Re Baden (No 1) [1970] 2 All ER 228 at 243-
244, [1971] AC 424 at 453. 
 
If I am right in these views, the duties of a trustee which are specific to a mere 
power seem to be threefold. Apart from the obvious duty of obeying the trust 
instrument, and in particular of making no appointment that is not authorised 
by it, the trustee must, first, consider periodically whether or not he should 
exercise the power; second, consider the range of objects of the power; and 
third, consider the appropriateness of individual appointments. I do not assert 
that this list is exhaustive; but as the authorities stand it seems to me to 
include the essentials, so far as relevant to the case before me. 
 

… 
 
The second ground of invalidity if there is no requirement for the settlor's consent 
seems to be that the power is so wide that it would be impossible for the trustees to 
consider in any sensible manner how to exercise it, and also impossible for the court 
to say whether or not they were properly exercising it. With respect, I do not see how 
that follows. If I have correctly stated the extent of the duties of trustees in whom a 
mere power is vested, I do not see what there is to prevent the trustees from 
performing these duties. It must be remembered that Buckley LJ, though speaking 
after Re Gulbenkian's Settlement and Re Baden (No 1) had been decided, lacked 
the advantage of considering Re Baden (No 2), which was not decided until some 
five months later. He thus did not have before him the explanation in that case of 
how the trustees should make a survey and consider individual appointments in 
cases where no complete list of objects could be compiled. I also have in mind that 
the settlor in the present case is still alive, though I do not rest my decision on that. 
 
From what I have said it will be seen that I cannot see any ground on which 
the power in question can be said to be void. Certainly it is not void for 
linguistic or semantic uncertainty; there is no room for doubt in the definition 
of those who are or are not objects of the power. Nor can I see that the power 
is administratively unworkable. The words of Lord Wilberforce in Re Baden (No 
1) [1970] 2 All ER 228 at 247, [1971] AC 424 at 457 are directed to discretionary 
trusts, not powers. Nor do I think that the power is void as being capricious. In Re 
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Manisty's Settlement [1973] 2 All ER 1203 at 1211, [1974] Ch 17 at 27 
Templeman J appears to be suggesting that a power to benefit 'residents in 
Greater London' is void as being capricious 'because the terms of the power 
negative any sensible intention on the part of the settlor'. In saying that, I do 
not think that the judge had in mind a case in which the settlor was, for 
instance, a former chairman of the Greater London Council, as subsequent 
words of his on that page indicate. In any case, as he pointed out earlier, this 
consideration does not apply to intermediate powers, where no class which 
could be regarded as capricious has been laid down. Nor do I see how the 
power in the present case could be invalidated as being too vague, a possible 
ground of invalidity considered in Re Manisty's Settlement [1973] 2 All ER 1203 
at 1208, [1974] Ch 17 at 24. Of course, if there is some real vice in a power, and 
there are real problems of administration or execution, the court may have to 
hold the power invalid: but I think that the court should be slow to do this. 
Dispositions ought if possible to be upheld, and the court ought not to be 
astute to find grounds on which a power can be invalidated. Naturally, if it is 
shown that a power offends against some rule of law or equity, then it will be 
held to be void: but a power should not be held void on a peradventure. In my 
judgment, the power conferred by cl 4 of the settlement is valid. 
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SUMMARY RE CERTAINTY OF OBJECTS 
 
 

Fixed Trusts 
 
1) Where there is uncertainty as to objects (Bs), a resulting trust arises.  
 

This is not the same as the ‘beneficiary principle’ (every non-charitable trust must 
have a human beneficiary) described in Re Astor’s Settlements [1952] Ch 534, 
though the policy rationale is the same. Similarly, Leahy v AG for NSW [1959] AC 
457 (where the trust has certain objects, the court can enforce it. Where the trust is 
charitable, the AG can enforce it. Where the object is not charitable and the B not 
human, no one can enforce it including the court). 

 
2) Where the trust is a fixed trust, all beneficiaries must be ascertainable or can be 

ascertainable when the time comes for distribution of the property or income.  
 
 
Discretionary Trusts 
 
 
1) For a discretionary trust, the test for ascertainability is not the old test of “list certainty, 

but the same test as is applied for discretionary trusts; McPhail v Doulton [(Re 
Baden's Deed Trusts (No 1)] [1971] AC 424. 

 
2) The class as specified must be conceptually certain, thus dependants is permissible, 

but relatives somewhat suspect; Re Baden’s Deed Trusts (No.2) [1973] Ch 9. The 
court can look to outside opinion as provided for in the instrument, i.e. the Chief Rabbi 
delegated to decide who is Jewish under the terms of the trust; Re Tuck [1978] Ch 49. 

 
3) There is some authority that the class must be administratively workable; see 

McPhail v Doulton (“all the residents of London” as an example of one that would not 
be OK). The trustee is under no obligation to ascertain the class to list certainty, but 
cannot merely choose whomever comes to hand first - “what is required is an 
appreciation of the width of the field, whether a selection is to be made from a dozen, 
or instead, from thousands or millions…”; Re Hay’s Settlement Trusts [1982] 1 WLR 
202 (re mere power to appoint anyone in the world except a small class). However, 
and notwithstanding the modern approach not to interfere with S’s wishes and a well 
drafted discretionary trust, in R v District Auditor, ex parte west Yorkshire MCC [1986] 
RVR 24 (“all or some of the inhabitants or West Yorkshire”), the trust was void as the 
court could not frame an order that would fit within the terms of the trust (the trust was 
also void as a pure purpose trust). 

 
4) The trustees of a discretionary power may not act capriciously or irrationally, for 

example exercising the power based on the fact that the object was tall or a resident 
of Toronto. Thus, the power itself cannot be capricious in the sense that an exercise 
within the terms of the power would necessarily be capricious by definition - “a 
capricious power negatives a sensible consideration by the trustees of the exercise of 
the power” per Lord Templeman in Re Manisty’s Settlement [1974] Ch. 17.  
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THE BENEFICIARY PRINCIPLE AND PRIVATE PURPOSE TRUSTS 
 
 
A general formulation of the ‘beneficiary principle’ is as follows:  
 

For there to be a valid trust there must be beneficiary (corporate or human) 
in whose favour performance of the trust may be decreed unless the trust 
falls within a group of exceptional anomalous cases when it is valid but 
unenforceable so that the trustee may perform it if they wish.  

 
Morice v Bishop of Durham (1804) 9 Ves 399, 405 is commonly cited as authority for the 
proposition:  ‘… [e]very other [than charitable] trust must have a definite object. There 
must be somebody in whose favour the court can decree performance.’  
 
Non-compliance with the beneficiary principle will generally invalidate a trust obligation. 
However, in Ontario, the court enjoys a statutory jurisdiction to recognize the failed 
trust as a power (and thus the trustee may utilize the power free from fear of liability 
for breach of trust) where the disposition is conceptually certain and specific 
enough to fall within the statute. 
 
 
Illustrations: 
 
Re Astor’s Settlement Trusts  
[1952] Ch 534  
 
Here the settlor settled shares in the company which publishes The Observer newspaper, 
income to be used for protection of newspapers from combine control, preservation of 
journalistic integrity, etc. The trust failed as it was neither charitable nor did it have human 
beneficiaries. It was for general purposes, not people, and thus uncontrollable by the court 
as too nebulous.  
 
Per Roxburgh J: 
 

Let me, then, sum up the position so far.  On the one side, there are LORD 
PARKER’S two propositions with which I began.  These were not new, but merely 
re-echoed what SIR WILLIAM GRANT, M.R., had said in Morice v. Bishop of 
Durham as long ago as 1804: “There must be somebody, in whose favour the 
court can decree performance”.  The position was recently re-stated by 
HARMAN, J., in Re Wood where he said ([1949] 1 All ER 1101): “a gift on trust 
must have a cestui que trust”, and this seems to be in accord with principle.  On 
the other side is a group of cases relating to horses and dogs, graves and 
monuments—matters arising under wills and intimately connected with the 
deceased—in which the courts have found means of escape from these general 
propositions, and also Re Thompson and Re Price which I have endeavoured to 
explain.  Re Price belongs to another field.  The rest may, I think, properly be 
regarded as anomalous and exceptional and in no way destructive of the 
proposition which traces descent from or through SIR WILLIAM GRANT, M.R., 
through LORD PARKER OF WADDINGTON, to HARMAN, J. Perhaps the late 
SIR ARTHUR UNDERHILL was right in suggesting that they may be 
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concessions to human weakness or sentiment: see UNDERHILL’S LAW OF 
TRUSTS AND TRUSTEES, 8th ed., p. 79.  They cannot, in my judgment, of 
themselves (and no other justification has been suggested to me) justify 
the conclusion that a court of equity will recognise as an equitable 
obligation affecting the income of large funds in the hands of trustees a 
direction to apply it in furtherance of enumerated non-charitable purposes 
in a manner which no court or department can control or enforce.  I hold 
that the trusts here in question are void on the first of the grounds submitted 
by counsel for the trustees of the settlement of 1951 and counsel for the Attorney-
General. 

 
 
Re Shaw  
[1957] 1 WLR 729  
 
[This case illustrates well the defining difference between invalid private purpose trusts 
and valid public purpose trusts (or more conventionally, charitable trusts): public benefit.] 
 
George Bernard Shaw’s will gave funds in trust “(i) to ascertain by inquiry how much time 
could be saved by persons who speak and write the English language, by the substitution 
for the present English alphabet of a proposed British alphabet containing at least forty 
letters; to show the extent of the time and labour wasted by the use of the present 
alphabet; and, if possible, to show the loss of time in terms of loss of money; (ii) to 
transliterate one of the testator’s plays into the proposed British alphabet; to advertise and 
publish the transliteration with the original lettering opposite the transliteration, page by 
page; and to present copies thereof to public libraries, so as to persuade the government 
or the public to adopt the proposed alphabet.”  
 
It was held that the trust was invalid as charitable and not an exception to the beneficiary 
rule - the trusts were not within the category of charitable trusts for other purposes 
beneficial to the community, because the object of the research set out by the testator was 
to convince the public that the new alphabet would be beneficial, and, analogously to the 
cases of trusts for political purposes advocating a change in the law of the land, the court 
was not in a position to judge whether the adoption of the new alphabet in fact would be 
beneficial. 
 
 
Re Endacott  
[1960] Ch 232  
 
A testator gave by will his residuary estate “to North Tawton Devon Parish Council for the 
purpose of providing some useful memorial to myself.”  
 
It was held that the gift was not a good charitable gift and failed for uncertainty on the 
following grounds: (i) the words “for the purpose of providing some useful memorial to 
myself” were not merely expository, but were intended to impose an obligation in the 
nature of a trust, so that the gift was not an out and out gift to the council; (ii) though the 
purpose of the intended trust was to create a memorial to the testator himself, yet it was 
to be one that was useful and would serve a public purpose of some kind; but, as the 
purpose of utility so expressed was not synonymous with the gift’s being simply for the 
benefit of the inhabitants of the parish, it was not within the line of authority by which gifts 
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for such benefit had been held to be charitable; (iii) the gift was of too wide and uncertain 
a nature to fall within the anomalous class of cases in which trusts, although not charitable, 
were upheld as being of a public character. 
 
Some anomalous exceptions creating allowable powers: 
 

• Re Dean (1889) 41 Ch D 552: a trust for the maintenance of the horses and 
hounds of T is valid. 

 
• Re Hooper [1932] 1 Ch 38: a trust for the maintenance of funeral monuments is 

valid. 
 
Courts will not add to these unprincipled categories. 
 
 
‘Apparent Purpose Trusts’ 
 
Sometimes the beneficial class is set out in the instrument in a manner that seems an 
invalid purpose trust, but can be construed in a manner so as to reveal a certain class of 
beneficiaries. 
 
Re Denley  
[1969] 1 Ch 373  
 
Here land was to be maintained and used for the purposes of a recreation or sports ground 
primarily for the benefit of “the employees of the company” and, secondarily, for the benefit 
of “such other person or persons, if any, as the trustees may allow to use the same”; and 
if at any time the number of employees subscribing should be “less than seventy-five per 
cent of the total number of employees at any given time” or if the land should at any time 
cease to be required or to be used by the employees as a sports ground, it was to be 
conveyed to the general hospital at Cheltenham.  
 
It was held, distinguishing Astor, that this was not an invalid purpose trust but a valid trust 
-  where a trust, though expressed as a trust for a purpose that was not in law a charitable 
purpose, was directly or indirectly for the benefit of individuals, it was not invalid for the 
absence of certainty of objects where  the class of beneficiaries (“the employees of the 
company”) was sufficiently ascertainable. The trustees held a trust obligation together with 
a valid power to extend the beneficial class (persons other than  “the employees of the 
company”). 
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Statutory Conversion of Specific Purpose Trusts into Simple Powers  
 
Under provincial legislation many of the problems are avoided by converting a specific 
purpose trust into a simple power, which then would be applied by the donee of the power 
in accordance with the standard rules respecting certainty of objects.  
 
The Perpetuities Act, RSO 1990, c.P.9 
s.16(1) 
 

Specific non-charitable trusts  
16.--(1) A trust for a specific non-charitable purpose that creates no 
enforceable equitable interest in a specific person shall be construed as a power 
to appoint the income or the capital, as the case may be, and, unless the trust is 
created for an illegal purpose or a purpose contrary to public policy, the trust is 
valid so long as and to the extent that it is exercised either by the original trustee 
or the trustee's successor, within a period of twenty-one years, despite the fact 
that the limitation creating the trust manifested an intention, either expressly or 
by implication, that the trust should or might continue for a period in excess of 
that period, but, in the case of such a trust that is expressed to be of perpetual 
duration, the court may declare the limitation to be void if the court is of opinion 
that by so doing the result would more closely approximate the intention of the 
creator of the trust than the period of validity provided by this section.  

 
 
Re Russell Estate  
[1977] 6 WWR 273 (Alta. SCTD) 
 
Per Stevenson J.: 
 

It is interesting to note that in Re Shaw, [1957] 1 All E.R. 745, Harman, J., faced 
with a purpose trust, which was within the perpetuity, expressed the wish that he 
could treat George Bernard Shaw's trust for the creation of a new alphabet as a 
power citing the Restatement of Trusts. Indeed, in that case, by a compromise 
this result was achieved with the concurrence of all parties (In Re Shaw, [1958] 
1 All E.R. 245).  
 
The legislation appears to me to equate "specific purpose trusts" with 
other recognized anomalous purpose trusts which have been permitted to 
operate as powers.  
 
Does this gift come within the remedial section? An obvious difficulty is in the 
use of the term "specific". Two choices appear to be open; to define the term as 
being the opposite of "general" or to define it as "precise or certain". While the 
former interpretation may be applicable, there is nothing in the section which 
does away with the recognized requirement that the objects of a power must be 
certain. A gift in order to be protected by the section must be certain. In the 
case of a charitable trust the Court is able to supply certainty by its scheme 
making power. No authority was suggested to me which would enable the 
Court to settle a scheme for a power. I am also mindful of the fact that the 
term "specific" is ordinarily to be found defined as "made definite" or 
"precise"; see, e.g., 39A Words and Phrases 398. I note in discussing 
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purpose trusts that Scott sees a requirement that it be definite. (2 Scott on 
Trusts, Third Edition, p. 937).  

 
Here the purposes of the power were held insufficiently specific given the various goals 
of the Society. It seems a rather harsh application of the test which muddies specificity of 
intent with conceptual certainty of a class of objects. 
 
 
Angus v The Corporation of the Municipality of Port Hope 
2016 ONSC 4343 (S.C.J.) 
 
Here a trust failed based on perpetuities but was converted into a power based on s.16 
of the Perpetuities Act. J.R. McCarthy J. held: 
 

[107]      In Ontario, s. 16 or the Perpetuities Act both affirms the legality of 
specific non-charitable purpose trusts and provides a mechanism by which that 
variety of trust can be made to comply with the rule against perpetuities.  The 
section directs that such a trust be construed as a power to appoint the income 
or the capital within the period of twenty-one years.  By virtue of s. 16(2) of the 
Perpetuities Act, the unexpended income and capital of a non-charitable 
purpose trust devolves to “the person or persons, or the person or person’s 
successors, who would have been entitled to the property comprised in the 
trust if the trust had been invalid from the time of its creation”.  In my view, this 
indicates that the Legislature contemplated that a specific non-charitable 
purpose trust could be validated, but validated in a limited way so that the 
specific purpose of the trust may be respected but only during a time period 
beyond which the rule against perpetuities would be offended.  
 
[108]      The power to appoint income or capital, as conferred by s. 16, does 
not empower a trustee to act as he or she wishes in appointing the income.  
First, by virtue of s. 11 of the Perpetuities Act, a power of appointment shall be 
treated as a special power unless the two criteria set out in that section apply, 
which they do not.  Whereas a general power of appointment authorizes the 
donee to give the donor’s property to any person with no restrictions on the 
power whatsoever, a special appointment restricts the class by listing those 
who are potential appointees by describing their traits (Gillese, The Law of 
Trusts, at pp. 24-26).  Schedule 8 clearly describes the traits of the appointees 
of the trust property.  
 
[109]      Second, there is nothing in s. 16 of the Perpetuities Act which serves 
to relieve a trustee from adhering to the document under which he or she holds 
the trust property.  The non-charitable purpose trust is to be “construed” as a 
power to appoint.  The word “construe” means to be interpreted in a particular 
way.  I do not read the section to mean that there should be any derogation 
from the principles of trust law.  
 
[110]      Third, I note that ss. 16(1) and (2) refer to the specific non-charitable 
trust as a “trust” immediately following and in spite of the direction to construe 
such an arrangement as a “power to appoint”.  In the present case, had the 
Respondent Municipality been uncertain about its role under such an 
arrangement or about the manner in which it was to appoint the income, it 
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would have been entirely justified in applying to the court for directions on the 
subject in the manner of any similarly placed trustee. 
 
[111]      I find that the trust is saved by s. 16(1) of the Perpetuities Act.  The 
powers within it have been exercised by the trustee within twenty-one years of 
its constitution.  I interpret the term “exercise” to mean that it has been acted 
upon: that some aspect of the trust has been carried out or followed.  As well, 
the trust was not created for an illegal purpose; its purpose is not contrary to 
public policy.   
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 ‘GIFTS TO UNINCORPORATED ASSOCIATIONS’ 
 
An unincorporated association has no legal personality; it cannot hold property. Can it be 
the beneficiary of a trust where a trustee is given money for its use or benefit? 
 
In Conservative Central Office v Burrell [1980] 3 All ER 42 (Ch), it was held that an 
“unincorporated association” is one which cannot itself own property as it has no legal 
personality (thus its money is controlled by leading members who hold it on bare trust for 
all members), but has the following features: 
 
(i)   2 or more persons joined together for a common purpose; 
(ii)  mutual rights and duties arising from a contract between members; 
(iii)  rules determine who controls (and on what terms) the association and its money; 
(iv)  members can join or leave the association at will. 
 
 
Who is the beneficiary of the gift – the association or its past and/or present 
members? 
 
The basic rule was given in Re Recher's Will Trusts [1972] Ch 526; National Westminster 
Bank Ltd. v National Anti-Vivisection Society Ltd, [1972] Ch 526, 539 per Brightman J: 
 

In the absence of words which purport to impose a trust, the legacy is a gift to 
the members beneficially, not as joint tenants or as tenants in common so as to 
entitle each member to an immediate distributive share, but as an accretion to 
the funds which are the subject-matter of the contract which the members have 
made inter se. 

 
Thus, the contract will govern and only those that are subject to the contract (i.e. current 
members) are affected. 
 
 
What is the nature of the gift? 
 
In Re Denley [1969] 1 Ch 373 Goff J held: 
 

… where, then, the trust, though expressed as a purpose, is directly or indirectly 
for the benefit of an individual or individuals, it seems to me that it is in general 
outside the mischief of the beneficiary principle. 

 
 There are 4 possibilities in construing the facts: 
 

there is an absolute gift to the members of the association (Leahy), and any 
member may claim his share provided that this is what the donor intended. 
 
A trust exists for present members, either jointly or separately; 
 
A trust exists for present and future members (thus an endowment); 
 
No endowment trust but rather a gift to the present members beneficially as an 
accretion to the association’s property to be dealt with according to the rules of 
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the association by which the members are contractually bound; Re Lipinski 
[1976] Ch 235. 

 
The fourth option above is the modern approach.  
 
Re Lipinski’s Will Trusts   
[1976] Ch 235 
 
The testator bequeathed half of his residuary estate to trustees on trust for the ‘Hull 
Judeans (Maccabi) Association’ in memory of his late wife to be used solely in constructing 
and improving the new buildings for the association. One half (that is, a one-quarter share 
of the residuary estate) was to be held for a school and the other half was to be held for 
the ‘Hull Hebrew Board of Guardians’ to be used solely in constructing and improving the 
new buildings for the association. By the time of the testator’s death, the association had 
acquired its own premises. Based on Re Denley, it was held by Oliver J. that: 
 

… whether a gift was treated as a purpose trust or an absolute gift to an 
unincorporated non-charitable body with a superadded direction, the gift was 
valid if the beneficiaries were ascertainable; that the specified purpose of the gift 
to the Hull Judeans was within the power of that association and its members 
were the ascertained or ascertainable beneficiaries and, accordingly, the 
association's members were the persons who were entitled to enforce that 
purpose or, notwithstanding the use of "solely," to vary that purpose. 

 
Thus the contract ruled as to entitlement and use. 
 
 
What happens when the association is wound up or otherwise dissolves? 
 
The old rule was to divide the assets on dissolution amongst the membership according 
to their subscriptions or contributions; that approach is no longer followed. Now the matter 
is primarily on one of contract. 
 
Hanchett-Stamford v AG 
[2008] EWHC 330 (Ch) 
 
The plaintiff was the sole surviving member of the Performing and Captive Animals 
Defence League and as such entitled to the league’s assets. 
 
Per Lewison J: 
 

28 Unincorporated associations do not have separate legal personalities.  Almost 
all the myriad legal problems to which they give rise stem from this… 
 
29 …  In  In re Recher's Will Trusts  [1972] Ch 526 Brightman J adopted this 
three-fold classification; as did Lawrence Collins J in  Hunt v McLaren  [2006] 
WTLR 1817.  In Recher's  case Brightman J also pointed out that it would be 
absurd to suppose that a donor or testator intended that, as soon as a gift to such 
an unincorporated association had been made, any member of the association 
became entitled as of right to demand an aliquot share of the gift.  I respectfully 
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agree.  In my judgment under normal circumstances a gift to an unincorporated 
association will fall into the second of Cross J's categories.  It is, in Brightman J's 
words [1972] Ch 526, 539: 
 "an accretion to the funds which are the subject matter of the contract which such 
members have made inter se, and falls to be dealt with in precisely the same way 
as the funds which the members themselves have subscribed." 

 He added, at p 539, that in the absence of words which purport to impose a 
trust: 
 "the legacy is a gift to the members beneficially, not as joint tenants or as tenants 
in common so as to entitle each member to an immediate distributive share, but 
as an accretion to the funds which are the subject matter of the contract which 
the members have made inter se." 
 
30 In  In re Bucks Constabulary Widows' and Orphans' Fund Friendly Society (No 
2)  [1979] 1 WLR 936, 941 Walton J characteristically described this as "quite 
elementary". 
 
31 It follows, in my judgment, that the members for the time being of an 
unincorporated association are beneficially entitled to "its" assets, subject 
to the contractual arrangements between them.  This was also Lawrence 
Collins J's conclusion in  Hunt v McLaren  [2006] WTLR 1817, para 113.  It 
is important to stress that this is a form of beneficial ownership; that is to 
say that in some sense the property belongs to the members.  Megarry & 
Wade, The Law of Real Property,6th ed (2000), para 9-095 accuses the 
courts of having developed "a new form of property holding by 
unincorporated associations" in order to escape from technical difficulties 
of the classic models of joint tenancies and tenancies in common.  I do not 
think that the courts have purported to do so, and in view of the proviso to 
section 4(1) of the Law of Property Act 1925 it is difficult to see how they 
lawfully could, at least in relation to land.  So the "ownership" of assets by 
an unincorporated association must, somehow, fit into accepted structures 
of property ownership. 
 
32 In  In re Recher's Will Trusts  [1972] Ch 526, 539 Brightman J pointed out: 
 "Just as the two parties to a bi-partite bargain can vary or terminate their contract 
by mutual assent, so it must follow that the life members, ordinary members and 
associate members of the London & Provincial society could, at any moment of 
time, by unanimous agreement (or by majority vote, if the rules so prescribe), 
vary or terminate their multi-partite contract.  There would be no limit to the type 
of variation or termination to which all might agree.  There is no private trust or 
trust for charitable purposes or other trust to hinder the process.  It follows that if 
all members agreed, they could decide to wind up the London & Provincial society 
and divide the net assets among themselves beneficially.  No one would have 
any locus standi to stop them so doing.  The contract is the same as any other 
contract and concerns only those who are parties to it, that is to say, the members 
of the society." 
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33 It follows, therefore, that in the case of a society with two or more members, 
the members could, by agreement, divide the society's assets between them. 
 
34 In  In re Bucks Constabulary Widows' and Orphans' Fund Friendly Society (No 
2)  [1979] 1 WLR 936, 943 Walton J elaborated on the ownership of assets as 
follows: 
 "Before I turn to a consideration of the authorities, it is I think pertinent to observe 
that all unincorporated societies rest in contract to this extent, but there is an 
implied contract between all of the members inter se governed by the rules of the 
society.  In default of any rule to the contrary- and it will seldom, if ever, be that 
there is such a rule- when a member ceases to be a member of the association 
he ipso facto ceases to have any interest in its funds As membership always 
ceases on death, past members or the estates of deceased members therefore 
have no interest in the assets. Further, unless expressly so provided by the rules, 
unincorporated societies are not really tontine societies intended to provide 
benefits for the longest liver of the members.  Therefore, although it is difficult to 
say in any given case precisely when a society becomes moribund, it is quite 
clear that if a society is reduced to a single member neither he, nor still less his 
personal representatives on his behalf, can say he is or was the society and 
therefore entitled solely to its fund.  It may be that it will be sufficient for the 
society's continued existence if there are two members, but if there is only one 
the  society as such must cease to exist.  There is no association, since one can 
hardly associate with oneself or enjoy one's own society.  And so indeed the 
assets have become ownerless." 

… 
 
47 The thread that runs through all these cases is that the property of an 
unincorporated association is the property of its members, but that they are 
contractually precluded from severing their share except in accordance with the 
rules of the association; and that, on its dissolution, those who are members at 
the time are entitled to the assets free from any such contractual restrictions.  It 
is true that this is not a joint tenancy according to the classical model; but since 
any collective ownership of property must be a species of joint tenancy or tenancy 
in common, this kind of collective ownership must, in my judgment, be a 
subspecies of joint tenancy, albeit taking effect subject to any contractual 
restrictions applicable as between members.  In some cases (such as  Cunnack 
v Edwards  [1895] 1 Ch 489; [1896] 2 Ch 679) those contractual restrictions may 
be such as to exclude any possibility of a future claim.  In others they may not.  
The cases are united in saying that on a dissolution the members of a dissolved 
association have a beneficial interest in its assets, and Lord Denning MR goes 
as far as to say that it is a "beneficial equitable joint tenancy".  I cannot see why 
the legal principle should be any different if the reason for the dissolution is the 
permanent cessation of the association's activities or the fall in its membership to 
below two. The same principle ought also to hold if the contractual restrictions 
are abrogated or varied by agreement of the members.  I do not find in the 
authorities considered by Walton J anything that binds me to hold that where 
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there is one identifiable and living member of an unincorporated association that 
has ceased to exist, the assets formerly held by or for that association pass to 
the Crown as bona vacantia.  In addition, article 1 of the First Protocol of the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms guarantees the peaceful enjoyment of possessions.  It says: 

"No one shall be deprived of his possessions except in the public interest and 
subject to the conditions provided for by law " 
 
48 On the face of it for one of two members of an unincorporated association to 
be deprived of his share in the assets of the association by reason of the death 
of the other of them, and without any compensation, appears to be a breach of 
this article.  It is also difficult to see what public interest is served by the 
appropriation by the state of that member's share in the association's assets.  
This, in my judgment, provides another reason why the conclusion that a sole 
surviving member of an unincorporated association, while still alive, cannot claim 
its assets is unacceptable. 
 
49 I therefore respectfully decline to follow Walton J's obiter dictum that a 
sole surviving member of an unincorporated association cannot claim the 
assets of the association, and that they vest in the Crown as bona vacantia.  
I might add that the Attorney General suggested in argument, without 
arguing in favour of one outcome, that there were three possible outcomes: 
first, that the last surviving member is entitled to the assets; secondly, that 
the assets are held jointly between the last surviving member and the estate 
of the member whose death caused the dissolution; thirdly, that the assets 
were ownerless or bona vacantia.  For the reasons I have given, I conclude 
the first outcome is correct and I reject the second and third. 
 
50 Ms Maclennan did suggest that the league might have spontaneously 
dissolved before Mr Hanchett-Stamford's death.  However, although his activities 
on the league's behalf had dwindled before his death they did not stop 
completely.  In my judgment the league did not dissolve spontaneously before 
his death.  I consider that the league ceased to exist upon his death in January 
2006, when its membership fell below two.  Since Mrs Hanchett-Stamford is the 
sole surviving member of the league, she is, in my judgment, entitled to its assets.  
She is therefore entitled to be registered as proprietor of Sid Abbey and as 
shareholder of the shares now held in the league's name.  Her entitlement is free 
from any restrictions imposed by the rules of the league, which must have ceased 
to bind on the death of her husband.  It follows that she is free, if she so chooses, 
to give all the former assets of the league to the Born Free Foundation. 
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Ethiopian Orthodox Tewahedo Church of Canada St. Mary Cathedral v. Aga 
2021 SCC 22 (S.C.C.) 
 
This dispute dealt with decisions of a religious organization and their reviewability by a 
court. For our purposes the discussion of the law by Rowe J. is instructive: 
 

[27]                        Courts have jurisdiction to intervene in decisions of 
voluntary associations only where a legal right is affected. This proposition 
is not new. In Dunnet v. Forneri (1877), 25 Gr. 199, the Ontario Court of 
Chancery held that religious bodies are “considered as voluntary associations; 
the law recognizes their existence, and protects them in their enjoyment of 
property, but unless civil rights are in question it does not interfere with their 
organization”: p. 206 (emphasis added). In Ukrainian Greek Orthodox Church 
of Canada v. Trustees of the Ukrainian Greek Orthodox Cathedral of St. Mary 
the Protectress, 1940 CanLII 59 (SCC), [1940] S.C.R. 586, at p. 591, Crocket 
J. wrote that “unless some property or civil right is affected thereby, the civil 
courts of this country will not allow their process to be used for the enforcement 
of a purely ecclesiastical decree or order”. The point was reiterated in Lakeside 
Colony of Hutterian Brethren v. Hofer, 1992 CanLII 37 (SCC), [1992] 3 S.C.R. 
165, at p. 174, and most recently in Wall, at para. 24, where this Court held that 
“[j]urisdiction depends on the presence of a legal right which a party seeks to 
have vindicated”. 
 
[28]                        Thus, while purely theological issues are not justiciable (Wall, 
at paras. 12 and 36), where a legal right is at issue, courts may need to 
consider questions that have a religious aspect in vindicating the legal 
right. As this Court explained in Bruker v. Marcovitz, 2007 SCC 54, [2007] 
3 S.C.R. 607, at para. 41, “[t]he fact that a dispute has a religious aspect 
does not by itself make it non-justiciable”. Rather, as the trial judge in that 
case correctly held, “a claim for damages based on a breach of a civil obligation, 
even one with religious aspects, remains within the domain of the civil courts”: 
Bruker, at para. 32. For example, courts adjudicating disputes over church 
property may need to consider adherence to the church’s internal rules, even 
where those rules are meant to give effect to religious commitments: Wall, at 
para. 38. 
 
[29]                        The legal rights which can ground jurisdiction include 
private rights rights in property, contract, tort or unjust enrichment and 
statutory causes of action: Wall, at paras. 13 and 25. This is borne out by the 
cases in which courts have intervened in voluntary associations. In Lakeside, 
this Court provided relief to members of a religiously-based agricultural colony 
who had been expelled and thus deprived of their right to live in the colony and 
to be supported by it. Gonthier J. noted, at p. 174, that these rights had both 
proprietary and contractual aspects. Similar rights were at stake in Hofer v. 
Hofer, 1970 CanLII 161 (SCC), [1970] S.C.R. 958, as well as a claim for a 
division of the colony’s assets. Courts also have the jurisdiction to determine 
whether the deprivation of a person’s ability to earn their livelihood was a breach 
of contract, as in McCaw v. United Church of Canada (1991), 1991 CanLII 7048 
(ON CA), 4 O.R. (3d) 481 (C.A.), and to decide between competing claims to 
property, as in Polish Alliance of Association of Toronto Ltd. v. The Polish 
Alliance of Canada, 2017 ONCA 574, 32 E.T.R. (4th) 64. By contrast, in Wall, 
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because there was no legal right attached to the plaintiff’s membership in his 
religious congregation, the courts had no jurisdiction to determine whether he 
was properly expelled. 
 
[30]                        It follows that, as this Court held in Wall, at para. 24, “there 
is no free-standing right to procedural fairness with respect to decisions taken 
by voluntary associations”. In other words, natural justice is not a source of 
jurisdiction. Rather, where there is a legal right at issue, natural justice may be 
relevant to whether that legal right was violated. In Lakeside, the plaintiffs’ 
contractual rights to remain in the colony were at issue; the colony’s failure to 
provide natural justice was a basis for finding that those contracts had been 
breached. Similarly, in Senez, the plaintiff stood in a contractual relationship 
with the corporation of which he was a member. As a result, the corporation’s 
failure to adhere to the terms of this contract in expelling him � which included 
an obligation to observe natural justice � constituted a breach. While Senez 
concerned a corporation, not a voluntary association, the role of natural justice 
in the contract is nonetheless instructive. 
 
[31]                        Of course, many voluntary associations will exercise some 
legal rights, for example, owning property or contracting for services. The 
question to be answered in a given case is not whether the voluntary association 
exercises legal rights in general, but whether the particular relief sought by the 
plaintiff is the vindication of a legal right. If not, then there is simply no cause of 
action (Wall, at para. 13) and no basis for relief. 
 
[32]                        In the present case, the only viable candidate for a legal right 
� and the only one referred to by the Court of Appeal or argued by the parties 
� is contract. I therefore turn to address when contracts exist within voluntary 
associations. 
 
C.            Contracts in Voluntary Associations: If There Is No Intention to 
Enter Into Legal Relations, Then There Is No Contract 
 
[33]                          In this section, I will explain when contracts exist within 
voluntary associations. In short: membership in a voluntary association is not 
automatically contractual. Rather, a contract exists only if the conditions of 
contract formation, including intention to create legal relations, are met. As a 
result, some but not all voluntary associations are constituted by contract. 
 
(1)         The Conditions of Contract Formation 
 
[34]                          As this Court held in Wall, at para. 29, “Where one party 
alleges that a contract exists, they would have to show that there was an 
intention to form contractual relations. While this may be more difficult to 
show in the religious context, the general principles of contract law would 
apply” (emphasis added). These principles are decisive of the present 
appeal. 
 
[35]                          A contract is formed where there is “an offer by one 
party accepted by the other with the intention of creating a legal 
relationship, and supported by consideration”: Scotsburn Co-operative 
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Services Ltd. v. W. T. Goodwin Ltd., 1985 CanLII 57 (SCC), [1985] 1 S.C.R. 
54, at p. 63. The common law holds to an objective theory of contract 
formation. This means that, in determining whether the parties’ conduct 
met the conditions for contract formation, the court is to examine “how 
each party’s conduct would appear to a reasonable person in the position 
of the other party”: Owners, Strata Plan LMS 3905 v. Crystal Square 
Parking Corp., 2020 SCC 29, at para. 33. 
 
[36]                          For present purposes, it will suffice to focus on the 
requirement of intention to create legal relations. As G. H. L. Fridman 
explains, “the test of agreement for legal purposes is whether parties have 
indicated to the outside world, in the form of the objective reasonable 
bystander, their intention to contract and the terms of such contract”: The 
Law of Contract in Canada (6th ed. 2011), at p. 15; see also S. M. Waddams, 
The Law of Contracts (7th ed. 2017), at p. 105. This requirement can be 
understood as an aspect of valid offer and acceptance, in the sense that 
a valid offer and acceptance must objectively manifest an intention to be 
legally bound: Crystal Square, at paras. 49-50. 
 
[37]                          The test for an intention to create legal relations is 
objective. The question is not what the parties subjectively had in mind 
but whether their conduct was such that a reasonable person would 
conclude that they intended to be bound: Kernwood Ltd. v. Renegade 
Capital Corp. (1997), 1997 CanLII 846 (ON CA), 97 O.A.C. 3; Smith v. 
Hughes (1871), L.R. 6 Q.B. 597, at p. 607. In answering this question, 
courts are not limited to the four corners of the purported agreement, but 
may consider the surrounding circumstances: Leemhuis v. Kardash 
Plumbing Ltd., 2020 BCCA 99, 34 B.C.L.R. (6th) 248, at para. 17; Crystal 
Square, at para. 37. 
 
[38]                          Under the objective test, the nature of the relationship 
among the parties and the interests at stake may be relevant to the 
existence of an intention to create legal relations. For example, courts will 
often assume that such an intention is absent from an informal agreement 
among spouses or friends: Balfour v. Balfour, [1919] 2 K.B. 571 (C.A.); Eng 
v. Evans (1991), 1991 CanLII 5926 (AB QB), 83 Alta. L.R. (2d) 107 (Q.B.). 
The question in every case is what intention is objectively manifest in the 
parties’ conduct. 
 
[39]                          These principles apply directly to whether a given 
voluntary association is constituted by contract. As Stephen Aylward 
writes in The Law of Unincorporated Associations in Canada (2020), at 
§1.32, “[t]he key to the formation of the association is an intention to form 
contractual relations on the part of its members. This is the critical 
distinction between informal social activities and an association of legal 
significance.” The local stamp club or bridge night might have rules, but 
without more, nobody would suppose that the members intend them to be 
legally enforceable. Now, while the circumstances that may give rise to 
such an intention will vary from case to case, it is possible to make two 
general observations that bear on the present matter. 
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[40]                          First, where property or employment is at stake, an objective 
intention to create legal relations is more likely to exist: J. R. S. Forbes, The 
Law of Domestic or Private Tribunals (1982), at pp. 20-21. When parties make 
an agreement that governs their right to remain in their home, or their ability to 
make a living, a reasonable observer would likely understand that the parties 
intended such an agreement to be enforceable. Thus, in Hofer and Lakeside, 
where the parties’ agreement provided both for their right to live in the colony 
and for their right to be supported by it, this supported a finding that the parties 
had meant for the agreement to be legally binding. This was also the case in 
McCaw, where the parties’ agreement determined whether the minister could 
earn his livelihood within the church, and in Foran v. Kottmeier, 1973 CanLII 
726 (ON CA), [1973] 3 O.R. 1002 (C.A.), where a nurses’ registry distributed 
assignments of work to its members. 
 
[41]                          Second, and conversely, the existence of an objective 
intention to create legal relations may be “more difficult to show in the religious 
context”: Wall, at para. 29. In Pinke v. Bornhold (1904), 8 O.L.R. 575 (H.C.J.), 
the plaintiff had been expelled, without notice, from membership in a church to 
which he had made donations. In dismissing his claim for relief, the court held, 
at p. 578, that “[t]he plaintiff’s subscriptions to the church and parsonage were 
voluntary. His civil rights were, therefore, not affected by the resolution of the 
trustees expelling him from membership.” More recently, the Court of Appeal of 
Alberta considered a claim from individuals who had been expelled from a 
congregation of Jehovah’s Witnesses. The court rejected the claim, holding that 
“whatever labour and other contributions were given by the appellants, were 
purely voluntary and would not provide the appellants with a property interest”: 
Zebroski v. Jehovah’s Witnesses (1988), 1988 ABCA 256 (CanLII), 87 A.R. 229 
(C.A.), at para. 21. In the religious context, even the use of concepts such as 
authority and duty need not reflect an intention to create legal relations: the 
parties may be speaking of religious obligations rather than legal ones. While 
an objective intention to enter into legal relations is possible in a religious 
context — for example, a contract of employment between a minister of religion 
and their church — each case must be judged on its own particular facts: E. v. 
English Province of Our Lady of Charity, [2012] EWCA Civ 938, [2013] Q.B. 
722, at para. 29; Percy v. Board of National Mission of the Church of Scotland, 
[2005] UKHL 73, [2006] 2 A.C. 28. 
 
[42]                          The upshot is this. Courts must have jurisdiction to give 
effect to legal rights � including legal rights held by members of religious 
associations and impermissibly affected in the operation of such associations 
(as the intervener Egale Canada Human Rights Trust observed). However, 
courts should not be too quick to characterize religious commitments as legally 
binding in the first place (as the intervener the Association for Reformed Political 
Action (ARPA) Canada observed). 
 
(2)         Web of Contracts Cases 
 
[43]                          I pause here to say a few words about the so called 
“web of contracts” cases, and clarify how such cases should be 
understood and applied. As explained above, contracts exist in voluntary 
associations only where the conditions of contract formation are met. As 
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a result, not all voluntary associations are constituted by contract. 
However, the Court of Appeal appeared to take a different view. Referring 
to Senez and Ahenakew, it held that membership in a voluntary 
association that has a written constitution and bylaws itself constitutes a 
contract. This theory “would effectively eliminate any requirement for a 
future court to justify intervention in disputes in religious organizations”: 
M. H. Ogilvie, “Case Comments: Lakeside Colony of Hutterian Brethren v. 
Hofer” (1993), 72 Can. Bar Rev. 238, at p. 248. If mere membership in a 
voluntary organization with written rules created a “legal right” of the kind 
referred to in Wall, then court intervention would be automatic and 
all-pervasive. The requirement of a legal right would be meaningless: Wall, 
at para. 29. As I will explain, the case law does not support this view. 
 
[44]                          In Senez, a member of an incorporated real estate board 
was expelled and sued the board for damages. His employment depended on 
remaining a member, and he was legally obliged to pay dues to the board. There 
was, therefore, no question that the constitution and bylaws of the board were 
legally binding as between the board and the member. The question for this 
Court was whether an expulsion in breach of the corporation’s bylaws was a 
delict (subject to a short limitation period under the applicable law) or a breach 
of contract (subject to a longer limitation period). It is in this context that Beetz 
J. held, at p. 567, that “the obligation of the corporation to provide the agreed 
services and to observe its own by-laws, with respect to the expulsion of a 
member as in other respects, is . . . of a contractual nature”. In short, Senez 
was about characterizing the legally binding rules of a corporation. It was not 
about whether the rules of an unincorporated association are legally binding in 
the first place. 
 
[45]                          It is true that, at pp. 570-71, Beetz J. referred to cases about 
voluntary associations, such as labour unions constituted by contract. These 
cases turn on the fact that voluntary associations lack legal personality, except 
where the legislature has expressly or by implication conferred it on them: Berry 
v. Pulley, 2002 SCC 40, [2002] 2 S.C.R. 493, at para. 46; Aylward, at §1.3. A 
member who has been wronged by such an association cannot bring an action 
directly against the association, unless this has been provided for by statute. To 
fill this legal void, the common law developed the theory that some voluntary 
associations are constituted by a web of contracts between each member and 
every other: The Satanita, [1895] P. 248 (C.A.), aff’d Clarke v. Earl of Dunraven, 
[1897] A.C. 59 (H.L.). 
 
[46]                           In cases such as Lakeside and Hofer, the existence of 
a web of contracts can be understood as founded on an objective 
interpretation of what the parties intended. Offer, acceptance, and 
consideration are all required, but under general contract law principles, 
these may often follow where an objective intention is present. Where it is 
shown that the members of the association objectively intended to form 
contractual relations, offer, acceptance, and consideration between each 
and every member can often be implied from the circumstances. An 
example of such a case is The Satanita, where participants in a yacht race 
were held to have formed contracts with each other in the following way: 
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A certain number of gentlemen formed themselves into a committee and 
proposed to give prizes for matches sailed between yachts at a certain 
place on a certain day, and they promulgated certain rules, and said: “If 
you want to sail in any of our matches for our prize, you cannot do so 
unless you submit yourselves to the conditions which we have thus laid 
down. And one of the conditions is, that if you do sail for one of such 
prizes you must enter into an obligation with the owners of the yachts who 
are competing, which they at the same time enter into similarly with you, 
that if by a breach of any of our rules you do damage or injury to the owner 
of a competing yacht, you shall be liable to make good the damage which 
you have so done.” If that is so, then when they do sail, and not till then, 
that relation is immediately formed between the yacht owners. 
 
(The Satanita, at p. 255, per Lord Esher M.R.) 
 
[47]                          By contrast, an objective intention to form legal relations 
may not give rise to a web of contracts between each member and every other 
where legal personality has been conferred on an association by statute. In 
Orchard v. Tunney, 1957 CanLII 57 (SCC), [1957] S.C.R. 436, this Court held 
that unions were constituted by a web of contracts among their members. This 
structure was necessary at the time to provide some recourse to aggrieved 
union members, but was overtaken by subsequent statutory reform: Berry, at 
paras. 37-39. Following Taff Vale Railway Co. v. Amalgamated Society of 
Railway Servants, [1901] A.C. 426 (H.L.), this Court held in Berry that by 
conferring significant rights and obligations on trade unions under statute, 
legislatures had implicitly intended to give them legal personality. A member 
who joins a union could therefore form a contract with the union itself. To 
maintain that each member had a contract with every other had become a legal 
fiction that was “no longer necessary”: Berry, at para. 54. In Ahenakew, at para. 
32, the Court of Appeal for Ontario held that the legislature had implicitly granted 
legal personality to political parties in the same way. The extent to which this 
reasoning applies to other kinds of unincorporated associations will depend on 
the statutory scheme in question, and if there is an applicable statutory regime 
at all: Berry, at para. 51; Polish Alliance, at para. 21. 
 
[48]                          All of these cases are about the legal structure of associations 
whose rules are manifestly meant to be legally binding. This is true both of cases 
where these rules constitute a web of contracts among the members and of 
cases where the legislature has displaced the web of contracts by giving the 
association legal personality. None of these cases hold that an association’s 
rules � whether written or not � always constitute a contract, regardless of the 
intentions of the members. Like any other contract, the existence of a web of 
contracts requires an intention to create legal relations. 
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Charitable Trusts: The Concept 
 
Please note the following statutes: 
 

Charities Accounting Act, RSO 1990, c.C.10:  
Reporting requirements of trustees to the Public Guardian and Trustee 
 
Charitable Gifts Act, RSO 1990, c.C.8:  
Restrictions on ownership in profit-making ventures by charitable organizations 
 
Charitable Institutions Act, RSO 1990, c.C.9:  
Regulation of charitable residential institutions 
 
Public Guardian and Trustee Act, RSO 1990, c.P.51, s.1 
2: Public Guardian and Trustee may be a trustee of a charitable trust 
 
Trustee Act, RSO 1990, c.T.23, ss. 14,15:  
Jurisdiction of court to vest property in trustees 

 
 
‘Public Benefit’ 
 
The Basic Rule 
 
The basic rule is that trusts (with the exception of trusts for the relief of poverty) must 
provide a ‘public benefit’. That is, the trust has an approved purpose and confers a 
benefit on the community and not just a private benefit. See Oppenheim v Tobacco 
Securities [1951] AC 297, 305 per Lord Simonds: 
 

(a) Thus, there are two separate requirements: that there be a benefit and that it be 
a public benefit; for example, supporting contemplative nuns was found to have 
no public benefit in Gilmour v Coates [1949] AC 426.  
 

(b) Thus, there is no public benefit where there is an educational trust for named 
person(s) (Re Compton [1945] Ch 123) nor for children of employees of a 
particular employer (Oppenheim v Tobacco Securities [1951] AC 297). Similarly, 
a convalescent home for members of a trade union is not charitable; Re Mead’s 
Trust Deed [1961] 2 All ER 836. Similarly, it is not permissible to establish a charity 
in the residual category if the beneficiaries are not only chosen from within a single 
area, but also by reference to a specific creed; IRC v Baddeley [1955] AC 572 (the 
situation would be different if the charity was for the purposes of the relief of 
poverty). 

 
(c) The public aspect is not satisfied where there is a fund, essentially for the 

subscribers themselves, which is not means-tested such that one might say it is 
generally for the relief of poverty rather than some form of private insurance; Re 
Hobourn Aero Components Ltd’s Air Raid Distress Fund [1946] Ch 194. Thus a 
mutual benefit or a friendly society is not a charity, neither are professional 
societies that raise money from members or others for regulation of the profession 
or to promote the interests of members.  
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The Section Of The Community that Benefits Must Be Significant 
 
Lord Wrenbury held in Verge v Somerville [1924] AC 496, 499 that the class of 
beneficiaries must be “an appreciably important class of the community.” 
 
In Oppenheim v Tobacco Securities [1951] AC 297, 306 it was held that “section of the 
community” denoted a class of persons that (i) as a class of possible Bs were not 
numerically insignificant and (ii) what was in common between the members of the class 
was not the relationship to a particular person(s). 
 
In Re Compton [1945] Ch 123, it was said the potential beneficiaries cannot be a class 
by virtue of their common nexus with a single propisitus or multiple proposti - if so they 
are not a ‘section of the community’ to determine a charity (‘the Compton test’). In Dingle 
v Turner [1972] AC 601, 624, Lord Cross said that the Compton test was problematic 
and that the question is ultimately “one of degree and cannot itself be decisive of the 
question whether the trust is a charity. Much must depend on the nature of the trust.” It 
would seem that on balance, and bearing in mind all the speeches in Dingle, that trusts 
for employees of a single employer are still invalid. The nature of the test will vary 
somewhat according to the type of charity. 
 
The Heads of Charity (1): The Relief Of Poverty 
 
Trusts for the relief of poverty are treated most generously of all, and the reasoning 
harkens back to a time before the modern welfare state but is equally valid today. 
Relieving anyone’s poverty is a good thing. Moreover, poverty does not mean absolute 
destitution but more in the way of insufficient resources to lead a ‘normal life’. 
 
Jones v Executive Officers of the T. Eaton Company 
[1973] SCR 635 
 
Here money from the residue of an estate was left under a will to the executive officers 
of Eaton’s to be paid out to any ‘needy or deserving’ Toronto members of the ‘Eaton 
Quarter Century Club’ (an unincorporated association comprised of employees and 
former employees with at least 25 years service). There were by-laws for this club which 
provided that the Membership Committee could bring attention to members suffering due 
to sickness, death, or distress. It was held that words ‘or deserving’ following the word 
‘needy’ meant a person who, although not actually poverty stricken, was in a state of 
‘financial depression’. Where a trust is limited to the relief of poverty it is not necessary 
that the public generally must be benefited.  
 
 
 
 
Per Spence J.: 
 

It has been suggested that a member of the Timothy Eaton Quarter Century Club 
may be considered as deserving because of merit, industry, intelligence, 
imagination, honesty, sobriety and even punctuality, or loyalty, but it must be 
remembered that the testator was not directing a distribution of the funds of the 
T. Eaton Company Limited which might well have been interested in the 
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exhibition by its employees of any of those virtues but was directing the disposal 
of his own estate, and I find it hard to believe that he would consider any retired 
members of the T. Eaton Quarter Century Club to be "deserving" because he 
had been punctual or loyal. I am of the opinion that the only proper interpretation 
of the words "or deserving" following the word "needy" and as used by this 
testator at the time he did use it, means a person who although not actually 
poverty-stricken was nevertheless in a state of financial depression, perhaps as 
I said due to a sudden emergency, and that his purpose is sufficient to qualify as 
a charitable trust... 
 
I have therefore, with respect, come to the conclusion as expressed by Jessup, 
J.A., in his majority reasons for the Court of Appeal for Ontario: 
 
In my opinion, therefore, the intention of the testator, by his use of the word 
"deserving", must be taken to benefit not only the necessitous whom he 
designated by the word "needy", but also those of moderate means who might 
require financial assistance in the exigencies from time to time arising. 
Having come to the conclusion that the provision in the will constitutes a trust for 
the relief of poverty, I have now to determine whether it is valid in view of the fact 
that the possible beneficiaries do not include every member of the public but only 
the Toronto members of the Timothy Eaton Quarter Century Club. As I have 
pointed out, that limitation is far from confining as according to the evidence of 
the secretary-treasurer of the Timothy Eaton Company Limited it would include 
at least 7,000 persons and so might be considered to apply to a significant 
portion of the general public. I need not, however, rest my view as to the validity 
of the trust upon that ground for I am of the opinion that when a trust is not 
only charitable in the sense outlined by Lord Macnaghten in Com'rs for 
Special Purposes of Income Tax v. Pemsel, [1891] A.C. 531, but is a trust 
for one of those four purposes, i.e., for the relief of poverty, then the Courts 
have not required the element of public benefit in order to declare in favour 
of the validity of the trust. In Canada the decision of the Judicial Committee in 
Re Cox, [1955] A.C. 627 has been considered the authoritative delineation of the 
problem. However, in that particular case the Judicial Committee found that the 
trust in question was not one limited to the relief of poverty but was one which 
was within any of the four classes set out by Lord Macnaghten in Com'rs for 
Special Purposes of Income Tax v. Pemsel, and I am of the opinion therefore 
that that case is not an authority for requiring public benefit in cases where the 
trust was limited to the relief of poverty. 

 
 
 
 
 
The Heads of Charity (2): Advancement of Religion 
 
Whilst the advancement of religion was not expressly mentioned in the Statute of 
Elizabeth (except “repair of churches”), it was omitted only for fear of confiscation with 
changing attitudes of the Crown to specific religions. By the 19th century, there was 
toleration of non-established religions. 
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The modern thinking is to regard spiritual teaching and practices as charitable. Unless 
the religion is itself subversive to religion generally or otherwise immoral, there is 
no distinction as between religions; Thornton v Howe (1862), 31 Beav 14 and Re 
Watson [1973] 1 WLR 1472 (publication and distribution of religious writings). 
 
This is brought more clearly into Ontario law through the Religious Freedom Act, RSO 
1990, c.R.22, which reads in its entirety: 
 

Preamble 
 
Whereas the recognition of legal equality among all religious denominations is 
an admitted principle of Provincial legislation; And whereas, in the state and 
condition of this Province, to which such principle is peculiarly applicable, it is 
desirable that the same should receive the sanction of direct legislative authority, 
recognizing and declaring the same as a fundamental principle of the civil policy 
of this Province: 
 
Therefore, Her Majesty, by and with the advice and consent of the Legislative 
Assembly of the Province of Ontario, enacts as follows: 
 
Free exercise of religious profession, etc., guaranteed 
1. The free exercise and enjoyment of religious profession and worship, without 
discrimination or preference, provided the same be not made an excuse for acts 
of licentiousness, or a justification of practices inconsistent with the peace and 
safety of the Province, is by the constitution and laws of this Province assured to 
all Her Majesty’s subjects within the same. 

 
Gilmour v Coates  
[1949] AC 426 
 
The testator left a gift to the ‘Carmelite Priory, St. Charles' Square, Notting Hill. The 
cloistered nuns of the priory devoted their lives to prayer, contemplation, penance and 
self-sanctification within their convent. They did no work outside the priory. The priory 
lead expert evidence as to Catholic doctrine holding that the benefit conferred by the 
contemplative life is not only to those who followed it themselves, but also, through the 
efficacy of their intercessory prayers, on members of the public (‘in bringing about their 
spiritual improvement, as well as by the example their life afforded of self-denial in order 
to attain greater love of God and union with Him.’) The issue was whether the use was a 
charitable one. 
 
Lord Simons held that there may be a religious purpose to the nuns’ practices but the 
claimed public benefits were incapable of legal proof. His Lordship said: 
 

My Lords, I would speak with all respect and reverence of those who spend their 
lives in cloistered piety, and in this House of Lords Spiritual and Temporal, which 
daily commences its proceedings with intercessory prayers, how can I deny that 
the Divine Being may in His wisdom think fit to answer them? But, my Lords, 
whether I affirm or deny, whether I believe or disbelieve, what has that to do with 
the proof which the court demands that a particular purpose satisfies the test of 
benefit to the community? Here is something which is manifestly not susceptible 
of proof. But, then it is said, this is a matter not of proof but of belief: for the value 
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of intercessory prayer is a tenet of the Catholic faith, therefore in such prayer 
there is benefit to the community. But it is just at this "therefore" that I must pause. 
It is, no doubt, true that the advancement of religion is, generally speaking, one 
of the heads of charity. But it does not follow from this that the court must accept 
as proved whatever a particular church believes. The faithful must embrace their 
faith believing where they cannot prove: the court can act only on proof. A gift to 
two or ten or a hundred cloistered nuns in the belief that their prayers will benefit 
the world at large does not from that belief alone derive validity any more than 
does the belief of any other donor for any other purpose. 

 
The nature of ‘religion’ itself is hard to pin down. In some cases it has been held that the 
religion must be more than just some sort of philosophy of the existence of man; R v 
Registrar General, ex p Segerdal [1970] 2 QB 697 (Scientology). Two central 
components are faith and worship of God; Barralet v AG [1980] 3 All ER 918 (ethics and 
religion insufficient). 
 
The Heads of Charity (3): Advancement of Education 
 
Educational purposes were recognised in the Statute of Elizabeth (‘the maintenance of 
schools... and scholars in universities... the education and preferment of orphans...’) and 
have long featured in charity law. Study of most subjects are considered sufficient, but 
ridiculous or improper things are excluded (schools for prostitutes, museums of 
pornography, etc.) - where an artist bequeathed his studio and his work as a museum, 
and the art was objectively junk, there was no educational benefit; Re Pinion [1965] Ch 
85. 
 
Incorporated Council Of Law Reporting v. Attorney-General 
[1972] Ch. 73 
 
The Incorporated Council of Law Reporting for England and Wales publishes the official 
law reports. The issue was whether a gift to it for its purposes was charitable and, in 
particular, whether it was charitable as for the advancement of education (or indeed 
within the residual class). In the case, Russell LJ was of the view that the trust was valid 
under the residual class; Sachs and Buckley LJJ held that it was valid as an educational 
trust. 
 
Sachs LJ held: 
 

Taking the latter point first, it is, of course, the fact that one of the main, if not the 
main, uses to which law reports are put is by members of the legal profession 
who study their contents so as to advise clients and plead on their behalf. Those 
reports are as essential to them in their profession as the statutes: without them 
they would be ill equipped to earn professional fees. Does it follow, as submitted 
by Mr. Francis, that a main purpose of the reports is the advancement of 
professional interests and thus not charitable? The argument put thus is 
attractive, not least to those who, like myself, are anxious not to favour or to seem 
to favour their one-time profession. But the doctor must study medical research 
papers to enable him to treat his patients and earn his fees; and it would be 
difficult indeed to say that because doctors thus earn their emoluments the 
printing and sale of such papers by a non-profit making institution could not be 
held to be for the advancement of education in medicine. 
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Where the purpose of producing a book is to enable a specified subject, and a 
learned subject at that, to be studied, it is, in my judgment, published for the 
advancement of education, as this, of course, includes as regards the Statute of 
Elizabeth I the advancement of learning. That remains its purpose despite the 
fact that professional men - be they lawyers, doctors or chemists - use the 
knowledge acquired to earn their living. One must not confuse the results flowing 
from the achievement of a purpose with the purpose itself, any more than one 
should have regard to the motives of those who set that purpose in motion. 
 
As to the point that the citation of reports to the judiciary is fatal to the council's 
claim, this, if independent of the contention concerning professional user to earn 
fees, seems to turn on the suggestion that as the judges are supposed to know 
the law the citations cannot be educative. That, however, is an unrealistic 
approach. It ignores the fact that citation of authority by the Bar is simply a means 
by which there is brought to the attention of the judge the material he has to study 
to decide the matter in hand: in this country he relies on competent counsel to 
quote the extracts relevant to any necessary study of law on the points in issue, 
instead of having to embark on the time consuming process of making the 
necessary researches himself. Indeed, it verges on the absurd to suggest that 
the courteous facade embodied in the traditional phrase "as, of course, your 
Lordship knows" can be used to attempt to conceal the fact that no judge can 
possibly be aware of all the contents of all The Law Reports that show the 
continuing development of our ever changing laws. The Law Reports (including 
volume 1 of the Weekly Law Reports) for 1970 alone contain some 5,200 pages: 
incidentally, if one confined one's views solely to the three volumes of the Weekly 
Law Reports there would still remain over 4,000 pages. For my part I feel no 
diffidence in expressing my indebtedness to counsel in the instant case, as I 
have done in other cases this term dealing with other subjects, for educating me 
in the law of charitable purposes by the citation of the 41 authorities previously 
mentioned. 
 
For these reasons I reject the contentions that the user of The Law Reports by 
the legal profession for earning fees of itself results in the purposes of the council 
not being charitable and thus return to the question whether they are charitable 
on the footing that their substantially exclusive purpose is to further the study of 
the law in the way already discussed. Such a purpose must be charitable unless 
the submission that the advancement of learning is not an advancement of 
education within the spirit and intendment of the preamble is upheld: but for the 
reasons already given that submission plainly fails. Accordingly, having regard 
to the fact that the members of the council cannot themselves gain from its 
activities, its purposes in my judgment fall within the second of Lord 
Macnaghten's divisions. 

 
Lord Justice Russell held: 
 

There are some matters which require no proof. The making of the law of this 
country is partly by statutory enactment (including therein subordinate 
legislation) and partly by judicial exposition in the decision of cases brought 
before the courts. It cannot be doubted that dissemination by publication of 
accurate copies of statutory enactments is beneficial to the community as a 
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whole: and this is not the less so because at least in many instances the ordinary 
member of the public either does not attempt to, or cannot by study, arrive at a 
true conclusion of their import, or because the true understanding is largely 
limited to persons engaged professionally or as public servants in the field of any 
particular enactment, or otherwise interested in that field. The fact that to perhaps 
the majority of those who acquire and study a copy of (for example) a Finance 
Act it constitutes what might be described as a tool of their trades or professions 
or avocations in no way lessens the benefit to the community that results if 
accurate versions of that Finance Act are published and not kept like a cat in a 
bag to be let out haphazard. The same is to be said of the other source of our 
law, judicial decisions and the reasons therefor, especially in the light of our 
system of precedent. It is in my view just as beneficial to the community that 
reliable reports of judicial decisions of importance in the applicability of the law 
to varying but probably recurrent circumstances, or demonstrating development 
in the law, should be published; and all the more so if the publication be 
supervised by those who by training are best qualified to present the essence of 
a decision correctly and to distinguish the ephemeral from the significant. To 
state that the publication also supplied many professional men with the tools of 
their trade does not seem to me in any way to detract from the benefit that 
accrues to the community from the fact that the law does not remain locked in 
the bosom of the judiciary. 
 
... It seems to me that if the publication of reliable reports of decisions of the 
courts is for the benefit of the community and of general public utility in the 
charitable sense, it is an inevitable and indeed necessary step in the 
achievement of that benefit that the members of the legal profession are supplied 
with the tools of their trade. I do not see how the benefit to the public, assuming 
it to be a charitable object, could otherwise be achieved. So it would be if there 
were a non-profit-making association under gratuitous professional supervision 
for the production at moderate expense of pure medical drugs or efficient surgical 
instruments. But the only main object or purpose in such case would be, it seems 
to me, the relief of the sick. We were in this connection referred to a number of 
cases, some on one side of the line and some on the other, where the question 
was whether a main object was the promotion of the interests of a professional 
body or organisation. I do not find these helpful. Here the association consists of 
members who as such can derive no conceivable benefit from their gratuitous 
supervision of the activities of the association. 

 
The term education is a dynamic one; ‘education’ in 1601 is not of the same meaning as 
now; IRC v McMullen [1981] AC 1, per Lord Hailsham: 
 

Both the legal conception of charity, and within it the educated man's ideas about 
education, are not static, but moving and changing. Both change with changes 
in ideas about social values. Both have evolved with the years. In particular in 
applying the law to contemporary circumstances it is extremely dangerous to 
forget that thoughts concerning the scope and width of education differed in the 
past greatly from those which are now generally accepted. 

 
There are 4 general categories acceptable to the McMullen court: 
 

(a)  training of the mind; or  
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(b)  raising the artistic taste of the country; or  
(c)  improving the sum of communicable knowledge in an area which  education 
may cover; or  
(d)  transmitting information or training persons in any structured manner  that 
advances knowledge and the abilities of the recipients.  

 
In Vancouver Society of Immigrant and Visible Minority Women v. MNR [1999] 1 
SCR 10, Iacobucci J accepted that the more dynamic approach favoured elsewhere was 
meritorious. He said at para. 168-169: 
 

In my view, there is much to be gained by adopting a more inclusive approach 
to education for the purposes of the law of charity. Indeed, compared to the 
English approach, the limited Canadian definition of education as the "formal 
training of the mind" or the "improvement of a useful branch of human 
knowledge" seems unduly restrictive. There seems no logical or principled 
reason why the advancement of education should not be interpreted to include 
more informal training initiatives, aimed at teaching necessary life skills or 
providing information toward a practical end, so long as these are truly geared 
at the training of the mind and not just the promotion of a particular point of view... 
 
To limit the notion of "training of the mind" to structured, systematic instruction 
or traditional academic subjects reflects an outmoded and under inclusive 
understanding of education which is of little use in modern Canadian society. As 
I said earlier, the purpose of offering certain benefits to charitable organizations 
is to promote activities which are seen as being of special benefit to the 
community, or advancing a common good. In the case of education, the good 
advanced is knowledge or training. Thus, so long as information or training is 
provided in a structured manner and for a genuinely educational purpose -- that 
is, to advance the knowledge or abilities of the recipients -- and not solely to 
promote a particular point of view or political orientation, it may properly be 
viewed as falling within the advancement of education. 

 
The structure of the activity in question might be important - thus preservation of steam 
engines might be a hobby (not charitable) or fulfil a serious educational purpose and 
qualify as charitable. It is a question of fact. 
 
 
The Heads of Charity (4): ‘Other Purposes Beneficial to the Community’ 
 
There are a broad range of uses that have been approved in Canada and elsewhere 
under the residual heading, including promotion of health, provision of recreational 
facilities, municipal betterment and relief of tax and rating burden, gifts for the benefit of 
a locality, patriotic purposes, protection of life and property, social rehabilitation, and 
protection of animals. 
 
 
For example, amateur sport. 
 
A.Y.S.A. Amateur Youth Soccer Association v. Canada (Revenue Agency) 
2007 SCC 42 
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After reviewing the authorities, Rothstein J held for the majority that a youth soccer 
association was not charitable as it existed for the promotion of a particular sport with 
only incidental benefits for youth: 
 

41. Although I am sympathetic to the proposition that organizations promoting 
fitness should be considered charitable, there is no mention of these objects in 
the Letters Patent of A.Y.S.A. The Letters Patent only refer to promoting soccer 
and increasing participation in the sport of soccer. A.Y.S.A.’s application to the 
CRA describes its “main objective” as being “to offer youths in the community 
the opportunity to develop and hone soccer skills through practice and 
competition so they can develop pride in their abilities and soccer skills”. The 
application also mentions “physical fitness” and diversion from exposure to “anti-
social behaviour”. But these are clearly by-products of its main objective, the 
promotion of soccer. The fact that an activity or purpose happens to have a 
beneficial by-product is not enough to make it charitable. If every organization 
that might have beneficial by- products, regardless of its purposes, were found 
to be charitable, the definition of charity would be much broader than what has 
heretofore been recognized in the common law. 
 
42. In referring to A.Y.S.A.’s Letters Patent and application to the CRA, I do not 
wish to leave the impression that the assessment to be carried out is formalistic 
in nature. That was the only evidence in the record in this case. But the 
government is entitled and indeed obliged to look at the substance of the 
purposes and activities of an applicant for registered charity status. Rewriting the 
objects in the Letters Patent or filing a carefully worded application will not be 
sufficient. The organization, in substance, must have as its main objective a 
purpose and activities that the common law will recognize as charitable. 
Examples of sporting activity that the government acknowledges would be 
charitable include therapeutic horseback riding for children with disabilities, or 
sports camps for children living in poverty. In these examples, the objectives are 
ones well established as charitable. 
 
43. In Vancouver Society, Iacobucci J. for the majority found that it is 
imperative to preserve the distinction that the ITA makes between 
charitable and non-profit organizations. Although it might be tempting to 
consider any non-profit activity for social welfare to be charitable, the ITA 
clearly anticipates that not all non-profit social welfare activities will be 
charitable. This signals that the scheme of the ITA does not support a wide 
expansion of the definition of charity. The concern expressed in Vancouver 
Society to maintain the distinction between non-profit and charitable 
organizations, also informs the present appeal. 
 
44. Finally, it is necessary to consider whether what is proposed is an 
incremental change. A.Y.S.A. argues that as some sporting organizations are 
already charities, it would be incremental to broaden charitable status to youth 
amateur fitness sports. The government submits that 21 percent of all non-profit 
organizations in the country are sports and recreation organizations, and that the 
potential recognition of these organizations as charities could have a significant 
impact on the income tax system. I agree with the government that this would 
seem to be closer to wholesale reform than incremental change, and is best left 
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to Parliament. While it may be desirable as a matter of policy to give sports 
associations the tax advantages of charitable status, it is a task better suited to 
Parliament than the courts. In this regard, I note that in the United Kingdom, the 
charitable status of “the advancement of amateur sport” was brought about 
through statute (Charities 
Act 2006 (U.K.), 2006, c. 50, s. 2(2)(g)). As stated by the majority in Vancouver 
Society, substantial change in the definition of charity must come from the 
legislature rather than the courts. 

 

  

 


