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INTRODUCTION

The currently prevailing understanding of property in what might be
called mainstream Anglo-American legal philosophy is that property is best
understood as a "bundle of rights."1 In its conventional formulation, the
bundle of rights thesis is a combination of Wesley Hohfeld's analysis of
rights and A.M. Honor 's description of the incidents of ownership. 2

According to Hohfeld, any right in rem should be regarded as a myriad of
personal rights between individuals. Thus my ownership of a car should
not be regarded as a legal relation between me and a thing, the car, but as a
series of rights I hold against all others, each of whom has a correlative duty
not to interfere with my ownership of the car, by damaging it, or stealing it,
and so on.3 Any standard right in property is properly treated as a bundle
of rights the owner holds against many others. Furthermore, the substance
of the property right itself is subject to fractionation. Hohfeld splinters a
property right into a bundle of "rights" of various kinds, including liberties,
claim-rights, powers, and immunities.4 Hohfeld's model is complemented
by the list of the "incidents" of ownership described by Honor6 in his

1. For discussions of the bundle of rights in the most recent general book-length treatments
of the subject, see LAWRENCE C. BECKER, PROPERTY RIGHTS: PHILOSOPHIC FOUNDATIONS
11-21 (1977); JOHN CHRISTMAN, THE MYTH OF PROPERTY: TOWARD AN EGALITARIAN THEORY
OF OWNERSHIP 3-27 (1994); STEPHEN R. MUNZER, A THEORY OF PROPERTY 22-36 (1990);
JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY 47-53, 59-60 (1988); see also RICHARD
A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN 35-104
(1985). Not all of these authors have expressed complete satisfaction with treating property as a
bundle of rights. The point is that this has become the standard starting point for an inquiry into
the nature of property.

2. See infra Part I.
3. See WESLEY N. HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN

JUDICIAL REASONING AND OTHER LEGAL ESSAYS 67 (Walter W. Cook ed., 1923); infra Part II.
4. HOHFELD, supra note 3, at 96.
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landmark paper Ownership,5 which outlines in some detail the right to
possess, the right to use, the right to capital, the liability to execution, the
immunity from expropriation, and so on. Thus Honor elaborates not only
the kind of rights we have when we own, but also further incidents, or
features of ownership, including duties and liabilities, which provide a more
accurate picture. Properly understood then, "property is a bundle of rights"
expresses the thesis that property constitutes a legal complex, of various
normative relations, not simply rights.

A general claim of most recent major works on the subject of property,
especially the books of Becker, Waldron, and Munzer,6 is that the actual
nature of property has been satisfactorily explained by the Hohfeld-Honor6
bundle of rights analysis. The important work remaining is to assess the
justifications of property in order to see the limits of treating various things
as property (Munzer), or to assess the justification of property rights gen-
erally (Becker and Waldron). In his review of Waldron's and Munzer's
books, Becker treats the bundle of rights analysis as for all intents and
purposes proven, and makes a plea for moving on to the problem of
working out the conflicts between different justifications of property. 7

According to Becker, we are now, to use a Kuhnian metaphor, in a state of"normal science." The bundle of rights analysis of property can serve as a
"dominant paradigm" under the aegis of which working lawyers and aca-
demic theorists may attend to particular problems in the law of property.

The prevalence of the paradigm is undeniable.' While perhaps more

5. A.M. HonorS, Ownership, in OXFORD ESSAYS IN JURISPRUDENCE 107, 112-24 (A.G.
Guest ed., 1961); infra Part II.

6. See supra note 1.
7. Lawrence C. Becker, Too Much Property, 21 PHIL. & PUB. AFF. 196, 198-99 (1992).
8. Jeanne Schroeder has also described the prevailing hegemony of the bundle of rights

picture in American jurisprudence. See Jeanne L. Schroeder, Chix Nix Bundle-O-Stix: A Feminist
Critique of the Disaggregation of Property, 93 MICH. L. REV. 239, 239-41 (1994). Schroeder cites a
passage from BENJAMIN N. CARDOZO, THE PARADOXES OF LEGAL SCIENCE 129 (1928), as one of
the earliest uses of the "bundle of sticks" metaphor. Id. at 239 n.2. Morton Horwitz, in his
description of the transformation of the concept of property, MORTON J. HORWITZ, THE TRANS-
FORMATION OF AMERICAN LAW 1870-1960, at 147 (1992), cites the 1888 treatise, JOHN LEWIS,
A TREATISE ON THE LAW OF EMINENT DOMAIN IN THE UNITED STATES 43 (Chicago, Callaghan
& Co., 1888), where Lewis states: "The dullest individual among the people knows and under-
stands that his property in anything is a bundle of rights." This is the earliest reference to this
picture of property I have encountered. See also Kenneth J. Vandevelde, The New Property of the
Nineteenth Century: The Development of the Modern Concept of Property, 29 BUFF. L. REV. 325
(1980). Schroeder's critique of the bundle of sticks metaphor, from a perspective combining
Lacanian pscychoanalytic theory with Hegelian philosophy, is the only other systematic examina-
tion of the inadequacies of the bundle of rights thesis of which I am aware. My initial impression
is that Schroeder's general conclusions, while originating from a different theoretical perspective,
are on many points compatible with, and reinforce, my own, although there are also clearly some



clearly dominant in the United States, where even the Restatement of
Property begins with an Hohfeldian outline of rights and duties,9 and where
the "bundle of rights" is regularly cited by courts in important property
cases, 10 it is certainly prevalent in the United Kingdom as well. Lawson
and Rudden, for example, refer to the law of property as providing an
owner with "a bag of tools."" Perhaps the predominance of the view is
best illustrated by the fact that in a recent issue The Economist blandly
stated that "[p]roperty law teaches that property rights are a 'bundle' of
separate rights, including the right of indefinite ownership, the right of use
and the right of disposition (including the right to abuse)." 2

The claim I wish to make here is that this "dominant paradigm" is
really no explanatory model at all, but represents the absence of one.
"Property is a bundle of rights" is little more than a slogan. The use of the
word "slogan" is not intended to be merely polemical. By "slogan" I mean
an expression that conjures up an image, but which does not represent any
clear thesis or set of propositions. But like all good slogans, it rhetorically
assuages the unease that results from our knowing there are real problems
which, if plainly articulated, would demand serious consideration. There is
no real "theory" that property is a bundle of rights. As we shall see, the
Hohfeld-Honor schema is little more than an association of the views of
two legal philosophers. There is no canonical formulation of the bundle of
rights picture, nor does the schema suggest any clear methodology for
dealing with property issues. Therefore to criticize the bundle of rights is
not to criticize a particular theory; any number of specific explicit theories
or approaches to understanding property may appear to flow from it. The

differences. I regret that I have not yet been able to work out fully all the possible points of
contact between our views.

9. RESTATEMENT OF PROPERTY intro., §§ 1-5 (1936); see also ROGER A. CUNNINGHAM ET
AL., THE LAW OF PROPERTY § 1.2 (2d ed. 1993) (an American property text); A.H. OOSTERHOFF
& W.B. RAYNER, ANGER AND HONSBERGER: LAW OF REAL PROPERTY 6 (2d ed. 1985) (a
Canadian property text).

10. See infra notes 28-40 and accompanying text (discussing Moore v. Regents of the Univ.
of Cal., 793 P.2d 479 (Cal. 1990)); infra note 79 and accompanying text (discussing the "takings"
cases).

11. F.H. LAWSON & BERNARD RUDDEN, THE LAW OF PROPERTY 2 (2d ed. 1982); see also
ANDREW P. BELL, MODERN LAW OF PERSONAL PROPERTY IN ENGLAND AND IRELAND 5 (1989)
("[P]roperty rights are legal building bricks which can be used and put together in different
ways."). In the United Kingdom, unlike in North America, land law textbooks, rather than
general property textbooks, are the norm. These typically have introductions defining the nature
and scope of the legal concept of land, and do not raise the general concept of property. See,
e.g., E.H. BURN, CHESHIRE AND BURN'S MODERN LAW OF REAL PROPERTY 3-4, 141-48 (15th
ed. 1994), KEVIN GRAY, ELEMENTS OF LAND LAW 5-33 (2d ed. 1993).

12. Fight Them on the Beaches, THE ECONOMIST, Feb. 29, 1992, at 28.
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bundle of rights picture of property can be compared to the Augustinian
picture of language which Wittgenstein tries to dislodge in the Philosophical
Investigations.'3 As a picture, it creates an unexamined perspective which
guides our approach to the subject, implicitly restricting the focus of our
attention, and obscuring the significance of real problems for which it
provides no obvious means of solution.

In the Parts that follow, I will endeavor to support this claim by
criticizing the different ways in which the bundle of rights picture can be
understood, and by proposing something better. In this Introduction,
however, two famous property cases, each of which dealt with a novel
question of treating something as property, i.e., news in International News
Service v. Associated Press,'4 and body parts in Moore v. Regents of the
University of California,'5 will illustrate the way courts decide whether some-
thing is property, or can or should be treated as property, and what the
significance of applying the concept of "property" is. What I think these
cases show is the absence of a concern to elaborate the legal concept of
property in more than a superficial way. To be clear, I am not claiming
that each judge applies the bundle of rights thesis with dire results. I
discuss these cases because they indicate how a court may avoid facing
difficult questions about the nature of property, in order to move quickly to
consider broader policy issues concerning the legal treatment of things of
value, such as news or body parts, in novel cases. The rest of this paper
concerns the way in which this unsatisfactory state of affairs is influenced
and perpetuated by the bundle of rights picture of property. The bundle of
rights is in this sense part of the intellectual zeitgeist surrounding discourse
on property, and the International News case may be taken to provide one of
its earlier manifestations, and the Moore case to show its persistence.

In International News, the Supreme Court of the United States had to
decide whether a news service that had committed money and effort in the
gathering of news had an exclusive right to publish it, so that competitors
who were able to free-ride on this effort and publish this news in their own
organs could be enjoined from doing so. While this case was decided in
1918, and so could hardly be regarded as under the influence of the
Hohfeld-Honori bundle of rights picture, the case is instructive because no
one on the Court appeared to believe that a substantial analysis or defini-

13. LUDWIG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS (G.E.M. Anscombe trans.,
1958).

14. 248 U.S. 215 (1918).
15. 793 P.2d 479 (Cal. 1990).
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tion of property was required before it decided whether there was or could
be property in news.

While the Court framed the issue by asking whether there was any
property in the news, 6 the majority denied-that this general question
needed to be answered since the case turned on the question of unfair
competition in business. 1 Nevertheless, the Court chose to explain its
decision in terms of property:

The parties are competitors in this field; and, on fundamental
principles, applicable here as elsewhere, when the rights or privileges
of the one are liable to conflict with those of the other, each party is
under a duty so to conduct its own business as not unnecessarily or
unfairly to injure that of the other.

... And although we may and do assume that neither party has
any remaining property interest as against the public in uncopy-
righted news matter after the moment of its first publication, it by no
means follows that there is no remaining property interest in it as
between themselves. For, to both of them alike, news matter, however
little susceptible of ownership or dominion in the absolute sense, is
stock in trade, to be gathered at the cost of enterprise, organization,
skill, labor, and money, and to be distributed and sold to those who
will pay money for it, as for any other merchandise. Regarding the
news, therefore, as but the material out of which both parties are
seeking to make profits at the same time and in the same field, we
hardly can fail to recognize that for this purpose, and as between
them, it must be regarded as quasi property, irrespective of the rights of
either as against the public.8

This instrumental perspective on property runs throughout the deci-
sion. Although the Court admitted that perhaps, in a court of common
law, something as evanescent as news could not be property, this was a case
in equity, and news "has all the attributes of property necessary for deter-
mining that a misappropriation of it by a competitor is unfair competition
because contrary to good conscience,"' 9 those attributes apparently being
merely that it could be bought and sold.20 The important thing to notice
about the Court's reasons is that they are utterly unconvincing so long as
one remembers that things other than property can be the subject of trade

16. Inte-national News, 248 U.S. at 232.
17. Id. at 234-35.
18. Id. at 235-36 (emphasis added) (citations omitted).
19. Id. at 240.
20. See id.

43 UCLA LAW REVIEW 711 (1996)716
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and competition. It is just as easy, and probably preferable, to frame the
news agencies' product in terms of services rendered. All the same issues of
unfairness would arise, and indeed the nature of the unfairness could be
framed more directly in these terms: A competitor in the business of render-
ing services can hardly, in conscience, claim as its own service what others
have substantially done, relying on the labor of its competitors to "reap
where it has not sown."'" The result of the property analysis is to create a
mystery substance, "quasi property," which, applying as it does only
between competitors and not between the owner and others in general,
appears to strip away from the concept of property one of its few generally
acknowledged attributes, i.e., that it is a right an owner holds against all the
world, not just against specified individuals.22

Both Justice Holmes and Justice Brandeis in their dissenting opinions
relied to some extent on conceptual features of property to deny that there
was, or should be, property in news. Justice Holmes said:

Property, a creation of law, does not arise from value, although
exchangeable-a matter of fact. Many exchangeable values may be
destroyed intentionally without compensation. Property depends
upon exclusion by law from interference, and a person is not
excluded from using any combination of words merely because some-
one has used it before, even if it took labor and genius to make it.23

Justice Brandeis said:
An essential element of individual property is the legal right to
exclude others from enjoying it. If the property is private, the right
of exclusion may be absolute; if the property is affected with a public
interest, the right of exclusion is qualified. But the fact that a
product of the mind has cost its producer money and labor, and has a

21. Id. at 239.
22. To treat this case in terms of property-as Justices Brandeis and Holmes did-is to treat

the property right, like a copyright, as the exclusive right to publish for value the news one has
oneself gathered, in other words, as a market monopoly. See id. at 253-56 (Brandeis, J., dis-
senting); id. at 246-48 (Holmes, J., dissenting). One of the frustrating aspects of Justice Pitney's
majority decision is that, although his notion of quasi property can be so understood, there is
nothing in the decision to indicate that he saw it this way himself; he was clearly concerned with
property in the news itself, not with any market monopoly to publish the news. See id. at
241-42. These are very distinct objects of property. See discussion infra Part IV.F.

23. International News, 248 U.S. at 246 (Holmes, J., dissenting). Holmes did consider a
general claim based on unfair competition, and considered enjoining the defendant from publish-
ing without acknowledging the source of the information. See id. at 248 (Holmes, J., dissenting).
Apparently, Holmes felt that unless property existed in the news, the defendants could not be
absolutely enjoined from publishing the news gathered by the plaintiff.



value for which others are willing to pay, is not sufficient to ensure
to it this legal attribute of property.24

Unlike Holmes, Brandeis discussed how the class of objects of property
had been extended by law to protect "literary, dramatic, musical, and other
artistic creations"25 and "inventions and discoveries, '26 but he denied
that the Court should by analogy extend the scope of property further to
cover news. 7 Nevertheless, no Justice in the case argued that, since not
everything of value is treated as property, it is necessary to explain why
news should fall into the class of valuable objects that may be. Holmes
simply stated that not all exchangeable values are susceptible of being
treated as property; whereas Brandeis appeared to believe that anything of
value is at least putative property, but disagreed with the majority that news
should be so treated. For this purpose, then, the opinions of all the Justices
together stand for the proposition that "property" is no more than a partic-
ular legal device that protects the owner's relation to something of value by
enforcing the exclusion of others, and as such may in principle be applied
to anything whatsoever.

In Moore, 28 the plaintiff claimed that he had property in his bodily
cells for the purpose of maintaining an action for conversion against several
researchers, several biotechnology companies, and the University of
California, who used his cells to establish a valuable cell line which was
later patented. The majority denied the claim in conversion. The majority
asserted that "[f]or purposes of determining whether the tort of conversion
lies, however, the characterization of the right in question is far from point-
less. Only property can be converted. 29

Nevertheless, what is conspicuously absent from the court's reasoning
is any focused discussion about what constitutes a right to property. The
closest the court came to doing so was to deny the plaintiff's property right
in his cells after their removal because a statute governing the disposal of
human tissues "eliminates so many of the rights ordinarily attached to
property that one cannot simply assume that what is left amounts to
'property' or 'ownership' for purposes of conversion law."30  However

24. Id. at 250 (Brandeis, J., dissenting).
25. Id.
26. Id.
27. Id. at 262-67 (Brandeis, I., dissenting).
28. Moore v. Regents of the Univ. of Cal., 793 P.2d 479 (Cal. 1990).
29. Id. at 490.
30. Id. at 492.
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cogent this reference to the statute was,31 it did not explain in any detail
what rights are necessary or sufficient to treat something as property. The
main question the majority addressed was whether the tort of conversion
should be "extended" to aid Moore, and this it answered in the negative,
largely for reasons of policy concerning whether or not the right to such a
claim in conversion would inhibit scientific research. 2

The dissenting opinions of Justice Broussard and Justice Mosk are more
compelling. Because (1) Moore did have a legal interest in determining the
use to which his body parts were put following their removal,33 and (2) the
law does recognize property in removed body parts,34 Justice Broussard
concluded that Moore could claim that an interference with his right to
determine the use of his cells constituted a conversion. Similarly, Justice
Mosk argued that simply because Moore did not have all the rights one
might have with respect to other types of property, he retained enough
rights in his cells to properly regard them as his property.

[I]t does not follow that-as the majority conclude-the statute
"eliminates so many of the rights ordinarily attached to property"
that what remains does not amount to "property" or "ownership" for
purposes of the law of conversion.

The concepts of property and ownership in our law are extremely
broad. A leading decision of this court approved the following defi-
nition: "'The term "property" is sufficiently comprehensive to
include every species of estate, real and personal, and everything
which one person can own and transfer to another. It extends to
every species of right and interest capable of being enjoyed as such
upon which it is practicable to place a money value."'

Being broad, the concept of property is also abstract: rather than
directly referring to a material object such as a parcel of land or the
tractor that cultivates it, the concept of property is often said to refer
to a "bundle of rights" that may be exercised with respect to that
object-principally the rights to possess the property, to use the
property, to exclude others from the property, and to dispose of the
property by sale or by gift .... But the same bundle of rights does
not attach to all forms of property. For a variety of policy reasons,

31. The dissenting Justices quite rightly pointed out how selective, and therefore dubious,
the statute actually was. See id. at 501-03 (Broussard, J., concurring and dissenting); id. at
508-09 (Mosk, J., dissenting).

32. Id. at 493-97.
33. Id. at 499, 501-02 (Broussard, J., concurring and dissenting).
34. Id. at 501.



the law limits or even forbids the exercise of certain rights over
certain forms of property.

• . . [T]he limitation or prohibition diminishes the bundle of
rights that would otherwise attach to the property, yet what remains
is still deemed in law to be a protectible property interest. . . . The
same rule applies to Moore's interest in his own body tissue ....
[Alt the time of its excision he at least had the right to do with his own
tissue whatever the defendants did with it . . . . [T]he majority cite no
case holding that an individual's right to develop and exploit the
commercial potential of his own tissue is not a right of sufficient
worth or dignity to be deemed a protectible property interest. In the
absence of such authority-or of legislation to the same effect-the
right falls within the traditionally broad concept of property in our
law.35

Again, as shown by the definition Justice Mosk quotes, we find, much
as in International News, an easy association between property and anything
of value. Both Justice Broussard and Justice Mosk disputed the finding that
Moore had no property in his cells, as well as the majority's policy reasons
behind its decision not to "extend" the concept of property to cover
Moore's case. 36  But what is striking is the omission from both of their
opinions of any reason why the right to determine the use of a body part is
a property right. On what basis do they treat the normal right to determine
the use of one's body and all its parts, i.e., the right to one's body, which is
clearly not a property right at law, as the foundation for a property right in
excised cells? The court was well aware that there was an issue of this kind
to be addressed. As Justice Arabian stated:

Plaintiff has asked us to recognize and enforce a right to sell one's
own body tissue for profit. He entreats us to regard the human
vessel-the single most venerated and protected subject in any civi-
lized society-as equal with the basest commercial commodity. He
urges us to commingle the sacred with the profane. He asks much.

Does it uplift or degrade the "unique human persona" to
treat human tissue as a fungible article of commerce? Would it
advance or impede the human condition, spiritually or scientifically,
by delivering the majestic force of the law behind plaintiff's claim? I

35. Id. at 509-10 (Mosk, J., dissenting) (citations omitted).
36. Id. at 504-06 (Broussard, J., concurring and dissenting); id. at 512-17 (Mosk, J., dis-

senting).
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do not know the answers to these troubling questions, nor am I
willing-like Justice Mosk-to treat them simply as issues of "tort"
law, susceptible of judicial resolution.37

None of the Justices tackled this problem,38 which can be reframed in
this way: Even if one can regard the control rights we have over our body
parts as somewhat akin to "ownership," is there nothing more to be said
before we treat something as intimately related to the human persona as
one's body as property?

Justice Mosk failed to see the nature of this problem. While realizing
that "our society acknowledges a profound ethical imperative to respect the
human body as the physical and temporal expression of the unique human
persona,"39 his concerns that this respect might be diminished were
aroused only by the claim of scientists or industrialists to appropriate the
value of a patient's tissues for their sole benefit, inequitably refusing a share
of the profits to the patient.A° While that clearly would assail the dignity
of the patient, Justice Mosk missed the more general point that Moore's
own treatment of his body parts as his property might constitute a diminu-
tion of respect for the body as the supreme physical manifestation of person-
ality.41

One simply cannot reduce this question to a matter of policy. Deciding
that one has property in one's body parts, or that a news service has
property in reports of the events of the day, raises profound questions about
the role the category of property plays in our moral and legal discourse.
What the bundle of rights thesis perpetuates, I submit, is the kind of dis-
course which we find in these two cases: 42 a fairly loose and malleable
"definition" of property, which provides no real help in applying the term
"property" to something like news or body parts, thereby leaving the field

37. Id. at 497-98 (Arabian, J., concurring).
38. Including Justice Arabian himself, who felt the decision more appropriate to the legis-

lative forum. Id. at 498 (Arabian, J., concurring).
39. Id. at 515 (Mosk, J., dissenting).
40. Id. at 515-17 (Mosk, J., dissenting).
41. On the concerns for dignity which such sales engender, see Stephen R. Munzer, Kant

and Property Rights in Body Parts, 6 CAN. J.L. & JURISPRUDENCE 319 (1993); Stephen R. Munzer,
An Uneasy Case Against Property Rights in Body Parts, SoC. PHIL. & POL'Y, Summer 1994, at 259
[hereinafter Munzer, Uneasy Case].

42. These cases have companions in other common law jurisdictions. See, for example, the
Australian case of Victoria Park Racing & Rec. Grounds Co. v. Taylor, 58 C.L.R. 479 (Austl.
1937) (property in a spectacle); the Canadian case of Stewart v. The Queen 1 S.C.R. 963 (Can.
1988) (property in confidential information for purposes of the law of theft); and the English case
of Sports & Gen. Press Agency v. "Our Dogs" Publishing Co., 2 K.B. 880 (1916). For a discus-
sion of these cases, see Kevin Gray, Property in Thin Air, 50 CAMBRIDGE L.J. 252 (1991); D.F.
Libling, The Concept of Property: Property in Intangibles, 94 LAW Q. REV. 103 (1978).
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of discussion wide open to policy debates about the application of the
"instrument" of property protection. This is doubly stupefying. In the first
place, the policy considerations tell us precious little about the role that
property plays as a legal category. For example, the analysis we see in
International News and Moore seems most to do with the incentive effects of
markets and the fairness of dealings between specific individuals, consider-
ations which more appropriately belong to the realm of contract, not
property. Secondly, the decisions purport to be about whether a plaintiff
has a "property" interest, yet the proprietary nature of that interest remains
largely undefined. Associated Press gets a "quasi property" right, whatever
that is (whatever that amounts to beyond the right to enjoin International
News Service's unfair reliance on AP's commercial efforts and expendi-
ture). And the right Moore claimed and was denied amounted to a right to
the commercial benefits obtained through the use of his cells. Why should
such a control right be a "property" right when his similar right to control
the benefits obtained through his own labor is not a "property" right, as
conventionally legally understood?

Any thesis acceptable to lawyers about what property really is should
serve as an aid to deciding just this kind of specific case. In this paper I
will examine the bundle of rights picture of property, to assess how far it is
able to do so. In Part I, I examine the intellectual basis of the association
of Hohfeld's analysis of rights with Honor 's incidents of property. I argue
that this association is in fact highly problematic, since the thrust of
Hohfeld's consideration of property is that one can well do without any
concept of a thing, as in a "right to a thing," while Honor s views depend
upon formulating one. Given this unsatisfactory intellectual foundation, I
then ask whether any version of the bundle of rights thesis can be reduced
to a rigorous formulation so that it can be treated as a theory one can criti-
cize, and I argue that two very different versions of the bundle of rights
thesis arise. On the first, property is a bundle of rights in the sense that
property is a naturally complex normative relation that should be regarded
as an historically contingent association of various rights. 43 On this view,
one might say that regarding property as the "right to a thing" is a mistake
engendered by treating an extreme version of liberal ownership as

43. Honor6, supra note 5, at 113 ("this concentration of patiently garnered rights"). For a
discussion of an alternative view, that property was not a contingent aggregation of rights over
the course of legal history, but rather that history reveals the unfolding realization of the true
nature of property, see Alan Brudner, The Unity of Property Law, 4 CAN. J.L. & JURIS. 3 (1991).



embodying the essence of ownership. 4  I call this the "substantial"
version of the bundle of rights thesis.

The second version of the thesis concerns the kind of concept that
"property" is, and is perhaps best illuminated by a quotation. Discussing
Moore, Hoffmaster says this:

The concept of property is ... flexible and malleable.

... A statement of ownership is a conclusion drawn from com-
paring a particular combination of the incidents of ownership, exist-
ing together in a determinate situation, with the paradigm of owner-
ship.

Ownership, possession, and property are what have been called
"cluster concepts." Understanding the nature of these concepts is
important for assessing arguments [about substantive questions, such
as whether John Moore owned his excised spleen or whether the
spleen was Moore's property]. A strategy that begins by defining the
"essence" of property and then applies this definition to the facts to
decide whether Moore's excised spleen is his property is fallacious
because if there are any essentialist concepts at all, property is not
one of them.45

On this view, "property is a bundle of rights" expresses the idea that
"property" is a concept that is not applied on the basis of some set of neces-
sary and sufficient criteria; rather, in a particular case the various incidents
or indicia of property may add up in some way, or show sufficient resem-
blance to a paradigm, such that "property" is correctly applied to describe
it. Here, then, "property is a bundle of rights" asserts the claim that
property is a concept without a definable "essence"; different combinations
of the bundle in different circumstances may all count as "property" and no
particular right or set of rights in the bundle is determinative. This I call
the "conceptual" version of the thesis, and it clearly has resonances with
the judicial appreciation of property evinced in the two cases just discussed.

These two versions of the bundle of rights thesis are related and
support each other. If property is an aggregative complex, and it is a matter
of judgment to decide which particular aggregates of more basic elements
constitute property in any given context, then the concept of "property" is

44. A claim of this kind is the basis for Christman's thesis that a new model of ownership
restricted to control rights provides support for an egalitarian economic state. CHRISTMAN, supra
note 1, at 6-27.

45. Barry Hoffmaster, Between the Sacred and the Profane: Bodies, Property, and Patents in the
Moore Case, 7 INTELL. PROP. J. 115,128-30 (1992) (foomote omitted).
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a flexible one, without any necessary defining features. Similarly, regarding
"property" as a flexible concept suggests that the criteria we employ in
applying the concept may be nothing more than the separate elements in
the bundle of rights.

In Parts II and III, I deal with these two versions of "property is a
bundle of rights" in turn, and show, I hope, that the bundle of rights
picture obscures more than it illuminates, confusing the boundaries
between property rights and other normative relations, and presenting
without foundation the view that we can have a workable idea of property
without having a workable idea of the "things" that can be owned. In Part
IV, I discuss in a preliminary way what a jurisprudence of property that
takes the notion of a "right to a thing" seriously would look like.

I. HOHFELD AND HONORW'S CONTRIBUTIONS
TO THE BUNDLE OF RIGHTS

The standard formulation of the bundle of rights model combines the
analyses of both Hohfeld and Honor&. Probably the best recent character-
ization is Munzer's:

The idea of property-or, if you prefer, the sophisticated or legal
conception of property-involves a constellation of Hohfeldian
elements, correlatives, and opposites; a specification of standard
incidents of ownership and other related but less powerful interests;
and a catalog of "things" (tangible and intangible) that are the
subjects of these incidents. Hohfeld's conceptions are normative
modalities. In the more specific form of Honor 's incidents, these
are the relations that constitute property."

The association of their views in this way is, I shall argue, highly prob-
lematic.

A. Hohfeld on Rights In Rem and Property Rights

Interpreting Hohfeld's views on the nature of property rights is
somewhat difficult, since the main focus of his writing concerns the distinc-
tion between rights in rem and rights in personam, not the isolation of that
group of rights which are properly called "property rights." He discusses
property only in the course of explaining the faulty use of legal concepts.
Nevertheless, his general views about rights in rem and his treatment of

46. MUNZER, supra note 1, at 23.



property rights in examples provide the frame in which the bundle of rights
picture is constructed.

Hohfeld could not have been more insistent in his view that rights in
rem are not properly conceived as rights to things.47 The argument builds
in stages. He begins with the uncontroversial claim that jural relations,
rights included of course, obtain between persons: "[Slince the purpose of
the law is to regulate the conduct of human beings, all jural relations must,
in order to be clear and direct in their meaning, be predicated of such
human beings." 48

Thus, Hohfeld makes the point, which he acknowledges to be
apparent upon a little thought, that "[a] right in rem is not a right 'against a
thing,".'4 9 as if a thing could be answerable at law. The logical con-
sequence of this view, however, is not so obvious; what truly marks out
rights in rem is not the nature of the subject matter of the right, whether,
say, it relates to a thing, or to a state of affairs such as bodily security.
Rather, as Holmes states, and Hohfeld cites with approval, "All
proceedings, like all rights, are really against persons. Whether they are pro-
ceedings or rights in rem depends on the number of persons affected. '50 This
view gives rise to Hohfeld's famous definition of rights in personam and
rights in rem as "paucital" and "multital" rights, respectively:

A paucital right, or claim (right in personam), is either a unique right
residing in a person (or group of persons) and availing against a single
person (or single group of persons); or else it is one of a few
fundamentally similar, yet separate, rights availing respectively
against a few definite persons. A multital right, or claim (right in
rem), is always one of a large class of fundamentally similar yet separate
rights, actual and potential, residing in a single person (or single
group of persons) but availing respectively against persons constituting
a very large and indefinite class of people.5

Rights in rem are therefore not rights to things, or rights the subject of
which is some thing, or rights "mediated" by a thing, however broadly one
would wish to construe "thing." A right in rem is defined according to its
membership in a huge class of rights whose content is "fundamentally
similar."

47. This matter forms the greatest portion of Hohfeld's essay, Fundamental Legal Conceptions,
in HOHFELD, supra note 3, at 65-114.

48. Id. at 75.
49. Id. at 74.
50. Id. at 75.
51. Id. at 72.
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The significance Hohfeld attributes to this is most clearly brought out
in one of his examples:

Suppose that A is the owner of Blackacre and X is the owner of
Whiteacre. Let it be assumed, further, that, in consideration of $100
actually paid by A to B, the latter agrees with A never to enter on X's
land, Whiteacre. It is clear that A's right against B concerning
Whiteacre is a right in personam, or paucital right; for A has no
similar and separate rights concerning Whiteacre availing respec-
tively against other persons in general. On the other hand, A's right
against B concerning Blackacre is obviously a right in rem, or
multital right; for it is but one of a very large number of fundamen-
tally similar (though separate) rights which A has respectively against
B, C, D, E, F, and a great many other persons. It must now be
evident, also, that A's Blackacre right against B is, intrinsically
considered, of the same general character as A's Whiteacre right
against B. The Blackacre right differs, so to say, only extrinsically,
that is, in having many fundamentally similar, though distinct, rights
as its "companions." So, in general, we might say that a right in
personam is one having few, if any, "companions"; whereas a right in
rem always has many such "companions." 52

It is absolutely vital to grasp the implications of this passage.
According to Hohfeld, a right in rem is to be understood purely as a matter
of the number of fundamentally similar rights that a right-holder has, that
is, as a matter of the generality or the scope of the right, whether it applies
to all people (with possible exceptions), or only to specified individuals.53

Thus the holder of a right in rem, a legal owner of property for instance, is
to be primarily characterized as one who holds a bundle of fundamentally
similar rights, that is, is owed a bundle of fundamentally similar duties.5 4

While different rights in rem may be classified according to the character-
istics of the correlative duties,55 for example those in which the bundle of

52. Id. at 76-77.
53. See A. M. Honor6, Rights of Exclusion and Immunities Against Divesting, 34 TULANE L.

REV. 453 (1960), and Kenneth Campbell, On the General Nature of Property Rights, 3 KING'S C.
L.J. 79, 84-89 (1992), for different versions of this scope analysis of rights in rem.

54. Note that while both of B's duties to stay off of Whiteacre have the same general
character, they are not "fundamentally similar." "Fundamentally similar" here means not only
that the simple content of the duty is the same, i.e., that each duty is the duty to stay off the
same particular piece of property, but also that these duties are owed to the same person. B holds
two duties with identical content in terms of what he must do, but they are different duties since
one is owed to A by virtue of the contract, and one to X by virtue of X's ownership.

55. See, e.g., HOHFELD, supra note 3, at 85.
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duties relate to a particular thing such as a duty not to trespass over
Blackacre, there is no basis in this analysis for treating the general structure
of rights in rem as intimately bound up with the way in which a right can
be a "right to a thing," as opposed to a right against an individual. There
are, of course, different features of rights which can form the focus of an
analysis. What characterizes Hohfeld's analysis of rights in rem is the
feature of rights to which he gives analytic priority: the number of persons
who owe a duty, and the number of persons to whom a duty is owed.56 In
other words, he regards the scope of a right as the feature most useful for
distinguishing rights in rem from rights in personam. There is no doubt
that here Hohfeld expresses with great clarity something with the general
tone of which many jurists agree." But there is another, undoubtedly
more difficult way of understanding the distinction, which is to look at the
actual content of rights in rem and rights in personam, and see if that
content provides any basis for a distinction. The simplistic equation of a
right in rem with a right to a thing counts as a flawed attempt of this kind,
but one failure does not refute the general approach.

Hohfeld does not ask himself why some rights are rights in rem, such
as rights relating to tangible objects, or rights to bodily security, while
others are not, such as rights to specific services under contracts. Yet even
the briefest of glances at their characteristic subject matter gives one reason
to explain rights in rem in this way. The reason why a right to a material
object would seem to entail something like a right in rem is simply that a
material object, existing as it does in the world, is therefore in principle
accessible by anyone and subject to the depredations of anyone. The same
thing goes for that particularly interesting material object, the human
person, which is why something like a right to bodily security draws duties
from all others. In general it would make no sense to protect a person's
interest in his body or in some accessible object by means of specific rights
generated against single individuals. The appropriate right is general by

56. It is perhaps worth pointing out that this feature of a right, its generality, is not concep-
tually tied to Hohfeld's further claim that a property right to Blackacre consists of a myriad of
separate rights against every other person; the feature of generality works just as well on the view
that the owner of Blackacre has a single right of property, but one which correlates to a general
duty held by all others to respect property. The latter view relies on a different notion of correla-
tivity than the one Hohfeld proposes, of course.

57. Hohfeld cites passages from different writers and judges to show that the general/specific
distiction is not novel as an explanation of the distinction between rights in personam and rights
in rem. See HOHFELD, supra note 3, at 74-85 (citing, in particular, Holmes and Austin); see also
Campbell, supra note 53, at 84-89; Honore, supra note 53, at 453-61. Hohfeld's fractionation of
the right in rem into a bundle of fundamentally similar rights in personam between the right
holder and others is, however, novel.
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nature, so to speak. No doubt Hohfeld realized this, but it is striking that
he chose not to mention this kind of consideration in his analysis.
Consider again his claim that there is nothing materially different between
the content of B's contractual duty to A not to enter Whiteacre and the
duty B has along with everyone else not to trespass on Whiteacre because X
happens to own it. Most lawyers would regard it as important to the char-
acterization of B's duties that one arises by virtue of X's ownership, while
the other arises by contract. In understanding a right, describing its place
within a pre-existing normative framework as a right of property or a right
arising from contract is important, if not essential. The reason should be
fairly obvious. It is not true that B's duties to A and to X are identical if it
matters why they have those duties. If, to adopt Raz's terminology, a duty
is an exclusionary reason for action,5" then understanding a duty is not
simply a matter of understanding what must be done, but is a matter of
properly understanding the practical reason for doing so. In this case, the
reasons for B's duties are entirely different. With respect to A, B's contract
with A is the reason for staying off Whiteacre. His other duty is a duty
imposed by law not to trespass on private property generally, and this is the
duty he owes to X with respect to Whiteacre, though this latter formulation
in which he owes the duty to X specifically is more than a little unreal.59

In short, it is more than a slight conceptual stretch to regard the content of
B's duties as the same if we retain any memory of the fact that these duties
could have arisen only within a pre-existing normative system which regu-
lates the behavior of people according to a canonical and finite (though not
immutable) list of protected interests, like interests arising under contract,
or interests in property.

The power of Hohfeld's analysis is that it completely sidesteps this
undoubtedly complicated feature of rights and duties; he isolates one differ-
ence between rights in rem and rights in personam, their scope, to draw the
distinction. The power of that spare analysis, however, does not erase the
sense that the important distinctions between rights in rem and rights in
personam lie in deeper considerations having to do with the substance of
the rights. Indeed, it is somewhat doubtful that his analysis, clarifying in

58. JOSEPH RAZ, PRACTICAL REASONS AND NORMS 15-84 (2d ed. 1990).
59. B need not know who the owner of Whiteacre is, and it does not matter if he does;

furthermore, he need not know the extent of Whiteacre, whether it has been parcelled into
sublots, is leased in part, or so on, and so in this sense, he has no reason or ground to conceive of
his duty in terms of "Whiteacre" either. In other words, as a duty of property law, the duty is to
be conceived as a general duty to all owners and in respect of all property, not to each individual
owner in respect of his specific property.
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its arithmetic abstractness though it is,60 solves any bafflement that any
lawyer has ever actually experienced. Realizing the different scope of rights
in rem and rights in personam, and furthermore, that under a different de-
scription of its content (under different "extrinsic" conditions) the "same"
duty could correlate either to a right in rem or a right in personam is not a
particularly striking intellectual achievement. No one who has ever had to
consider leases and licenses or freehold covenants could misunderstand that
it is conceptually and actually possible for the "same" duty to correlate with
either a property law right in rem or a contractual right in personam, de-
pending on the circumstances. If Hohfeld's analysis stands for the proposi-
tion that the character of rights in rem in general may well not depend on
the particular substantive content of those rights, then in the case of
property rights in particular, it may well not depend on any substantial
concept of a thing. Consider the way Hohfeld classifies rights in rem,6' in
the course, significantly, of elaborating on his claim that "[a] multital right
or claim (right in rem) is not always one relating to a thing, i.e., a tangible
object. "62 He treats as a class those rights in rem that directly relate to
"tangible objects," that is, land and chattels. In separate classes fall other
rights which are clearly regarded as property rights by lawyers, such as the
right a patentee has in a patent. Some property rights, for example debts,
do not fall into the scheme at all. The logical implication of Hohfeld's
view is that while the notion of a thing qua tangible object may be func-
tional with respect to describing one variety of rights in rem, no concept of
a right to a thing provides any plausible basis for defining a subset of rights
in rem under the rubric of "property rights."

Insofar as a vocabulary of rights can be devised in terms of Hohfeld's
analysis of rights in rem, no special place can be accorded to property
rights. Property comprises rights in rem of different kinds, and no unifying
feature is mentioned. At first glance, this makes it seem strange that his
view is regarded as a direct, if not the most substantial, contribution to a
thesis about the nature of property rights. But as the following passage
shows, Hohfeld's contribution to the bundle of rights picture is quite under-
standable, since in a significant sense he devised it, although he did not
fully elaborate its contours.

Suppose, for example, that A is fee-simple owner of Blackacre. His
"legal interest" or "property" relating to the tangible object that we

60. He describes his eight fundamental conceptions as "the lowest common denominators of
the law." HOHFELD, supra note 3, at 64.

61. Id. at 85.
62. Id. (emphasis added).



call land consists of a complex aggregate of rights (or claims), privi-
leges, powers, and immunities. First, A has multital legal rights, or
claims, that others, respectively, shall not enter on the land, that they
shall not cause physical harm to the land, etc ..... Second, A has
an indefinite number of legal privileges of entering on the land,
using the land, harming the land, etc ..... Third, A has the power
to alienate his legal interest to another .... to create a life estate in
another ... to create a privilege of entrance in any other person by
giving "leave and licence" .... Fourth, A has an indefinite number
of legal immunities .... Thus A has the immunity that no ordinary
person can alienate A's legal interest or aggregate of jural relations to
another person .... 63

So from Hohfeld we understand property is a legal complex, consisting
of an aggregate of rights, privileges, powers, and immunities of a character-
istic kind (the claim of the preceding example), all of which are multital
jural relations; this complex aggregate does not necessarily (though it may)
relate" to some tangible object (his view of rights in rem). Indeed his plac-
ing of "legal interest" and "property" in quotation marks suggests that these
terms may be nothing more than loose usage themselves, so bound are they
by their ambiguity in too often meaning an interest or right in a "thing. '65

"Property," if it is anything, is a bundle of rights, and a doubly multiple
bundle at that: There are any number of different kinds of rights, liberties,
privileges, and so on in the bundle, and each of these substantial rights are
rights in rem, thus rights associated with a myriad of "companion" rights.

Other examples reinforce the conclusion that Hohfeld wished to dis-
tance the legal concept of property from the idea of a "right to a thing."
The association of property with the object of ownership is his first example
of "the ambiguity and looseness of our legal terminology" as he then saw
it. 66 He states that "lilt is clear that only legal interests as such can be in-
herited; yet in the foregoing quotation there is inextricable confusion

63. Id. at 96-97.
64. Directly? What can Hohfeld mean by referring to the object of ownership in the last

passage as "the tangible object that we caU land?" Is it not land? Or is it not a tangible object?
65. Hohfeld uses quotation marks of this kind often, especially when dealing with some-

thing he apparently regarded as sloppy usage. For instance, he speaks of "X, the owner of ordi-
nary personal property 'in a tangible object"' as if even in this clearest of cases when ownership is"of a thing," the reference to the object of property is quite inappropriate. HOHFELD, supra note
3, at 51.

66. Id. at 28.
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between the physical or 'corporeal' objects and the corresponding legal
interests, all of which latter must necessarily be 'incorporeal"'. 67 And
further on we have perhaps the best indication that property should be
viewed very much as a bundle whose nature was determined entirely by the
number and complexity of the rights within it:

[A~ll legal interests are "incorporeal"-consisting, as they do, of more
or less limited aggregates of abstract legal relations .... The legal
interest of the fee simple owner of land and the comparatively lim-
ited interest of the owner of a "right of way" over such land are alike
so far as "incorporeality" is concerned; the true contrast consists, of
course, primarily in the fact that the fee simple owner's aggregate of legal
relations is far more extensive than the aggregate of the easement
owner.

68

Admittedly, these passages do not declare a clear winner as between the
interpretation that Hohfeld was merely re-expressing the point that prop-
erty is a relation between persons that concerns things, and the interpreta-
tion that he was advancing the more radical claim that the legal concept of
property is to be understood as a particular kind of aggregate of jural rela-
tions, where it is the configuration and extent of those relations that endows
it with the character of "property," not any reference to some "object of
ownership." In any case, it is a refusal, which we may tentatively attribute
to Hohfeld, to consider property in the old way, as a right to a thing, which
provides the basis for the bundle of rights picture. The new view permits a
revolutionary refocusing; henceforth, property will be characterized as a
complex aggregate of jural relations, not as a particular relation between
owner and object. Henceforth, property is to float free from any anchorage
to the concept of a "right to a thing."

B. Honor's Contribution

Of course, no one can be satisfied with the brief sketch of the jural
relations characterizing property that Hohfeld provided. Indeed, his own
placing of "property" within quotation marks suggests that he was in no
way offering any rigorous definition. The view wants spelling out. Interest-
ingly, not until more than forty years later, when Honor6 produced Owner-
ship, was there a work that was widely recognized as providing the elabora-
tion which gave the bundle of rights thesis the substance it required.

67. Id. at 30.
68. Id. (second emphasis added).
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Whether it actually does is open to doubt. Consider Honor6's opening
description of what he was trying to do:

I propose, therefore, to begin by giving an account of the standard
incidents of ownership: i.e., those legal rights, duties and other
incidents which apply, in the ordinary case, to the person who has the
greatest interest in a thing admitted by a mature legal system. To do so
will be to analyse [sic] the concept of ownership ... rather than any
more restricted notion to which the same label may be attached in
certain contexts. 69

There could hardly be a clearer statement that Honor6 thinks that analyz-
ing "ownership" consists of describing what it means to have an interest in
a thing. "'To own,"' says Honor6,

is transitive; the object of ownership is always spoken of as a "thing"
in a legal sense, a res. There is, clearly, a close connexion [sic]
between the idea of ownership and the idea of things owned, as is
shown by the use of words such as "property" to designate both.0

A perusal of Ownership would convince anyone that Honor6's complex
concept of ownership never abandons its reliance on the notion of a
"thing." His list of incidents are as follows:

Ownership comprises the right to possess, the right to use, the
right to manage, the right to the income of the thing, the right to
the capital, the right to security, the rights or incidents of transmissi-
bility and absence of term, the prohibition of harmful use, liability to
execution, and the incident of residuarity .... 71

In every case, Honor6 explains these incidents with respect to an
owner's relation to a thing. For example: "The right to possess, viz. to have
exclusive physical control of a thing, or to have such control as the nature
of the thing admits, is the foundation on which the whole superstructure of
ownership rests."7'  Also: "The right to the capital consists in the power
to alienate the thing and the liberty to consume, waste or destroy the whole
or part of it."7 3

69. Honor6, supra note 5, at 107 (emphasis added).
70. Id. at 128. In keeping with his general approach, Honor6 argues that there is a "mean-

ing" or definition of "thing" which will identify those interests whose protection is conceived in
terms of ownership. Id. at 130.

71. Id. at 113.
72. Id.
73. Id. at 118.
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These remarks do not serve as a foundation for a radical version of the
bundle of rights view that escapes the "right to a thing" approach. Indeed,
one might regard Honor s paper as capturing the bundle of rights picture
of property, taking the promise of an analysis of property that depends
purely on a characteristic configuration of norms, a patterned congeries of
rights and duties and so on with no reference to any underlying substantive
content, and reducing it to a much more mundane thesis: that the right to
a thing is complex, and indeed involves what might be regarded as a "bun-
dle" of rights. This capture may have been unwittingly perpetrated by
Honor himself. After he lists his incidents, he says: "Obviously, there are
alternative ways of classifying the incidents; moreover, it is fashionable to
speak of ownership as if it were just a bundle of rights, in which case at least
two items on the list would have to be omitted."74

If there was ever any real possibility that a radical Hohfeldian version
of the bundle of rights would serve as a new basis for understanding prop-
erty, it has not materialized. No one has ever produced a general descrip-
tion of the incidents of property which transcends a reliance, either explic-
itly or implicitly, on an underlying relation between the property owner
and the "things" he owns.7"

C. The Substantive Bundle of Rights View

The more mundane version of the bundle of rights thesis is the variant
that generally obtains as the dominant model of property, which I have
referred to above as the substantial version, and which is the subject of Part
II. It does not escape the layman's view that property is a right to a thing;
it depends upon it. It merely fractionates the right to property into a num-
ber of aspects of relation to things, and if one is a multital Hohfeldian, one
further fractionates the right qua right in rem into a myriad of right-duty
relations.

If I am right about this, the bundle of rights view does not get us
beyond the obligation to understand property in terms of a right to a thing.
One would not be at fault for thinking this an odd claim, since the death
knell of the "right to a thing" view is regularly sounded. In property theory
it is considered almost de rigeur to mention simply to dismiss as the benight-
ed layman's concept of property the idea that property concerns the right to

74. Id. at 113 (emphasis added).
75. For a non-Hohfeld/Honor6 version which does something like this, see infra notes 85-86

and accompanying text.



things.76 Much more spelling out of the bundle of rights is going to be
necessary to allay suspicion that it is little more than a restatement of the
platitude that property is complex. Whether this complexity is well cap-
tured by a bundle of rights perspective forms the subject of Part II, but first,
a mention of one variant of that thesis is in order here.

D. The "Disaggregative" Version of the Substantive Bundle
of Rights View

The modest version of the substantive view reduces to little more than
the claim that property is a "bundle of rights to a thing," rather than some
unified "right to a thing." This view emphasizes the value that owners
have in their right to use and transfer their property, and has had consider-
able play, particularly in the context of the right to compensation for gov-
ernment takings of property.

On the disaggregative version we regard each possible "use" of one's
property under the broadest notion of use possible, as itself a property right
if it can form the subject of a transaction, whether in the market or as the
result of a tortious "taking." Thus my selling you the right to use my car
for a day is regarded as my transferring one of the "sticks"77 of the bundle
that constitutes my ownership, which stick is itself a property right. Such a
view takes the Hohfeldian fractionation of the right to property most seri-
ously; presumably I have 365 such sticks for each year I own it. Such a
view has to do with understanding the various contracts people might make
for the use of their property, or the kinds of harms that can be inflicted on
people via their things (I can be compensated, on this view, if you take the
stick in my property bundle which constitutes using my garden without
your dumping cement dust on me7S), or the ways that government can
regulate the behavior of its subjects, including their use of things (e.g.,
when imposing speed limits, the government can expropriate my driving-
over-eighty-miles-an-hour stick). This view emphasizes in the strongest
fashion that the very nature of property is that of an infinitely divisible
composite, which can be disintegrated into or built up from less extensive
rights.

76. This practice might be passing. For example, Munzer treats the layman's view of prop-
erty as a right to things with considerable respect. See MUNZER, supra note 1, at 15-36.

77. This terminology is frequently employed. See, e.g., id. at 23.
78. For a discussion of the bundle of rights employed in the context of nuisance law, see J.E.

Penner, Nuisance and the Character of the Neighbourhood, 5 J. ENVTL. L. 1, 14-25 (1993).

43 UCLA LAw REVIEW 711 (1996)734



It is not my purpose here to wade into the extensive debate about the
scope of the "takings" clause in the U.S. Constitution. It is worth remem-
bering, however, that although (1) the disaggregative variant of the bundle
of rights at least has some kind of rigorous definition, which is, roughly,
that any possible valuable disposition of what a person controls itself counts
as property, and (2) the U.S. Supreme Court does speak in terms of proper-
ty as a bundle of rights,79 this perspective has not been notably successful
in explaining the decisions in any coherent way. Many marketable advan-
tages which are about as closely connected to the value of owning property
as one could hope to find, such as the right to set the price of rent' and
the right to develop land,"' are not "property" for the purposes of this
clause.

Radin and Epstein may be regarded as two combatants in the fight
over the correct way of understanding property as this kind of composite, in
the context of "takings" law. Broadly speaking, Epstein is a proponent of
the view that the bundle of property rights comprises any valuable entitle-
ment that can form the basis of a market exchange which is secured by a
legal right.8 2 On this view, any government regulation that strips the"owner" of any such valuable right constitutes a taking, at least prima facie.
Thus, a zoning regulation which regulates property use and reduces the
market value of the owner's land, counts as a governmental taking requir-
ing just compensation. Radin, again broadly speaking, denies that the
bundle of property rights is simply a free standing, unlimited bundle of
rights, any dimininution of which counts as a taking. Rather, the contours
of the bundle itself are determined by the moral, legal, political, and legisla-
tive context. Therefore, regulations like zoning ordinances or rent control
do not, in general, count as takings; they are redefinitions of the property

79. While apparently accepting that property is a bundle of rights, determining which sticks
in the bundle are taken only frames the context for assessing whether the owner's property rights
have been materially interfered with in the "taking." In Andrus v. Allard, 444 U.S. 51 (1979),
the Court said, "[Tihe denial of one traditional property right does not always amount to a tak-
ing. At least where an owner possesses a full 'bundle' of property rights, the destruction of one
strand in the bundle is not a taking because the aggregate must be viewed in its entirety." Id. at
65-66; see also Penn Central Transp. Co. v. New York, 438 U.S. 104 (1978) (giving rise to a
multi-factor balancing test). Nevertheless, the stick in the bundle which constitutes the right
against physical invasion is treated as a stick in the bundle more equal than the others. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); Kaiser Aetna v. United
States, 444 U.S. 164 (1979).

80. See Pennell v. City of San Jose, 485 U.S. 1 (1988); Block v. Hirsh, 256 U.S. 135 (1921);
MARGARET JANE RADIN, REINTERPRETING PROPERTY 175-76 (1993).

81. See Penn Cent. Transp. Co. v. New York, 438 U.S. 104 (1978); Village of Euclid v.
Ambler Realty Co., 272 U.S. 365 (1926).

82. EPSTEIN, supra note 1, at 3-31, 35-104.
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right itself, altering the bundle so as to suit it to current social and political
mores about the proper scope, and thus power, of property rights.8 3

Ackerman's contribution is also noteworthy, because he detects a
doctrinal division in the takings literature. While from the "scientific
policy-maker's" perspective, the disaggregative bundle of rights perspective
is the only fair one because it allows the court to properly compensate
similarly situated individuals who have suffered from government action,
the court's decisions are only explicable from a "layman's" perspective,
which embraces a definition of property in terms of the right to possession
of land as a tangible thing. So long as the owner retains possession and his
present rightful activities are not prohibited, nothing of value is taken from
him. The layman's perspective, then, sharply distinguishes actual posses-
sion and use from the disaggregative view's claim that any potential use of
property is as much a stick in the ownership bundle (and therefore a right
to property) as any present use is.84

Thus, in its disaggregative version, the modest substantive version of
the bundle of rights thesis has made its way into doctrinal legal discourse.
When I consider the substantive version in the next Part the main task will
be to assess the general claim that property is a natural composite or aggre-
gate, i.e., that it is a bundle of jural relations, but in the course of doing so
the disaggregative variant will receive critical attention as well.

Before leaving this section, I should point out that one concept of
property does escape any reliance on the idea that property is a right to a
thing, but it bears no relation to, nor has any conceptual dependence upon,
the bundle of rights concept of property. This is the view developed by
Calabresi and Melamed in their paper Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral.5 It is beyond the scope of our
inquiry to discuss this view at length, save to say that it fulfills the require-
ments of a non-thing definition of property by characterizing a legal entitle-

83. RADIN, supra note 80, at 166-90. Radin would also distinguish between different sorts
of objects of property according to whether the property was "personal," i.e., significantly contrib-
uting to the owner's identity, or "fungible," i.e., held only for the market value the property
represented. See id. at 35-71.

84. See BRUCE A. ACKERMAN, PRIVATE PROPERTY AND THE CONSTITUTION 113-67
(1977).

85. Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability:
One View of the Cathedral, 85 HARV. L. REV. 1089 (1972).
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ment as a property right entirely as a matter of the kind of remedy its hold-
er may claim to defend or vindicate it. 86

E. The Conceptual Bundle of Rights View

The second, "conceptual" version of the claim that property is a bun-
dle of rights, can be appreciated by having another look at Honor's inci-
dents. In Ownership, Honor was concerned to show that there were com-
mon features or standard incidents of ownership that did not "vary from
system to system in the erratic, unpredictable way implied by some writers
but, on the contrary, have a tendency to remain constant from place to
place and age to age."87 His list of incidents, though not to be regarded as
a set of necessary and sufficient conditions for the assertion of ownership,
was framed in those kinds of terms:

They may be regarded as necessary ingredients in the notion of
ownership, in the sense that, if a system did not admit them, and did
not provide for them to be united in a single person, we would
conclude that it did not know the [full] liberal concept of ownership,
though it might still have a modified version of ownership, either of
a primitive or sophisticated sort. But the listed incidents are not
individually necessary, though they may be together sufficient,
conditions for the person of inherence to be designated "owner" of a
particular thing in a given system. As we have seen, the use of
"owner" will extend to cases in which not all the listed incidents are
present. 88

This passage, as well as those quoted in Part I.B above, indicate that
Honor6 regarded his list of incidents as criteria for the correct application
of the term "owner" in law. It is also clear that he is adopting a particular
view on the correct analysis of complex legal concepts, which has obvious
parallels to Hart's characterization of legal rules.8 9

86. Whatever its intellectual interest, this view completely re-writes the law of property, or
rather, stipulates an entirely different meaning for "property" in law. Under it, "most entitle-
ments to most goods" are mixed, i.e., they receive protections of different rules in different cir-
cumstances. In other words, an entitlement may have a proprietary character in some legal situa-
tions, but not in others. It is an approach Hohfeld, who believed in a rigorous distinction
between primary and secondary obligations (and tertiary and quaternary obligations if one takes
seriously the different stages of legal proceedings), would not have favored. See HOHFELD, supra
note 3, at 69, 108-14.

87. Honor6, supra note 5, at 109.
88. Id. at 112-13.
89. H.L.A. HART, THE CONCEPT OF LAW 120-50 (1961).



What must, however, be recognized at the outset, is that the actual
use of "owner" and "ownership" extends beyond the standard case
now to be described and that to delineate the standard case is here,
as with most legal notions, not to provide a code for the use of the
word.... But it is important to see that the very existence of...
problems of statutory interpretation [of the meaning of the word
"owner"] presupposes that there are paradigm cases in which the
interpretation of "owner" is clear. 9°

These passages make an entirely different claim from that of the substantive
thesis. The claim is that the "bundle" is a bundle of criteria for the appli-
cation of the term "property," which criteria are not to be regarded as
necessary and sufficient conditions for applying the term. Accordingly, no
subset of the elements of the bundle is found in every instance of property,
and indeed Honor6 goes to some length to show that the absence of any
particular one does not rule out the possibility that the holder of the others
may yet be properly called the "owner."'" This claim, which supports the
kind of approach adumbrated by Hoffmaster above,92 is that "property" is
a particular kind of concept. Hoffmaster calls it a "cluster" concept, and
Honor refers to the concept as having a central paradigm of correct usage,
with extended usages beyond. In Part III of the paper I consider this ver-
sion of the thesis in detail.

I have tried to say a number of things in this Part, but the most impor-
tant can be shortly summarized. First, the traditional Hohfeld-Honor6
compact that is supposed to underlie the bundle of rights is based on noth-
ing like the kind of conceptual compatibility necessary to give it any radical
substance. It generates not one thesis, but two. The first is a thesis about
the aggregate nature of the right to property, which despite appearances
issues an intellectual promissory note that one day a substantial concept of
the appropriate objects of property, i.e., of "things," will be provided. The
second makes an entirely different claim, which is that the concept of
"property" is a complex term whose analysis requires something different
than a quest for a definition in terms of necessary and sufficient conditions.

90. Honor6, supra note 5, at 111-12.
91. Id. at 124-28; see also Campbell, supra note 53, at 89-94 (arguing for the priority of the

incident of residuary).
92. See Hoffmaster, supra note 45, at 129.
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II. THE SUBSTANTIVE BUNDLE OF RIGHTS VIEW

If the substantive bundle of rights view really concerns the nature of
property, it is more than a mere expression, or elaboration in context, of
the fact that property is complex; it must entail a claim that property is a
structural composite. For the reasons I shall give here, it is more plausible
not to regard property in this way, but rather as a single right protecting a
single, identifiable interest. This is essentially a burden of proof argument,
drawing on the intuition of Occam's razor. The substantive bundle of
rights thesis multiplies elements of property to produce an explanation
which is actually inferior to one which regards it as a unified legal relation.
While property is complex, it is not complex because it is a "bundle of
rights." Lots of rights are just as much this kind of bundle, but we do not
thrash about in conceptual confusion because of it.

A. The Bundle of Rights and Tort and Contract

Indeed, there's always been something fishy about treating property as
"a bundle of rights." The substantive version has it that we understand
property as a right to a thing only when we regard it as a bundle of different
rights to a thing, which bundle is further multiplied to cover the fact that
property is a right in rem, so that we have a "fundamentally similar" bundle
multiplied by the number of persons in society who are non-owners.
Understood in this way, the thesis seems to constitute the disintegration of
one of the three central categories of private common law rights, the others
being rights under the laws of contract and tort, of course. It should strike
us as a bit surprising that the best we can do to explain the nature of prop-
erty is to treat it as a bundle of lesser units. Contract and tort would seem
to be as amenable to the same disintegrative approach. The right not to be
harmed vindicated by the law of tort (or conversely, the duty not to cause
certain harms) comprises a multiplicity of rights (or duties) if anything does,
and the law of contract arose historically as the amalgamation of a series of
significantly disparate actions with different conceptual bases, if Milsom
and Simpson are to be trusted.93 Indeed, Collins suggests that a more dis-
integrative approach is the way forward, believing the substantive law cov-
ered by the conventional category of contract cannot properly be under-

93. See S.F.C. MILSOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW 243-82,
314-60 (2d ed. 1981); A.W.B. SIMPSON, A HISTORY OF THE COMMON LAW OF CONTRACT
1-315 (1975). Milsom claims that "our own law of contract represents a confusion of juridically
distinct claims." MILSOM, supra, at 253.
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stood until fragmented into different types of transactions, each "governed
by its own distinctive standards." '94 Even so, only in property theory is it a
commonplace to dismiss the unifying concept that property concerns the
right to things, in favor of advancing the bundle of rights as the sophisti-
cated understanding. 95

It is undoubtedly true that this can be explained in part as a matter of
presentation. We tend to study the law of contract not as the "right to
make contracts," but the rights and duties which arise under contracts, and
the ways contracts are formed. The disintegrative urge applied to contracts
is thus likely to appear as a program to divide contract into different kinds
of contract, such as sales, employment contracts, credit agreements, etc.,96
rather than to say that the "right to contract" is a bundle of rights to trade
goods, to employ, to be employed, to lend money at interest, and so on.
Similarly, in the law of torts the general duty "not to harm others" appears
better placed than a right "not to be harmed" to work some unification over
the subject as a whole, given the emphasis placed on the nature and scope
of the duty in negligence, which occupies a large part of any tort syllabus.

Nevertheless, the general concepts of "agreement for consideration"
(the bargain), and "harm" or "wrong" do provide a unifying function for
these subjects, whereas the bundle of rights perspective has replaced the
unifying "right to things" concept for property. This is exacerbated by the
fact that the largest part of any common law property course concerns land,
and in England even the pretense to a course in property per se is absent;
there are just "land law" courses.9 7 In general, then, most common law-
yers have never been expected to understand the subject of property law as
any kind of coherent whole.

There is a further problem. The bundle of rights thesis, as its name
suggests, frames the nature of property in terms of the "right" to property.

94. HUGH COLLINS, THE LAW OF CONTRACT 29 (2d ed. 1993). Collins states:
[S]o that the law can reflect in its standards the different meanings which may be derived
from economic transactions, the unity of the law of contract must be sacrificed. Each
type of transaction must be governed by its own distinctive standards, which seek to
preserve and enhance the opportunities afforded by that type of transaction for the estab-
lishment of meaning.

Id.
95. Munzer, however, finds that, given the "essential materiality of property," "the popular

conception, which views property as things, is not, as some philosophers and lawyers might think,
wholly misguided." MUNZER, supra note 1, at 74.

96. See COLLINS, supra note 94, at 29.
97. In England there are "property" courses, but this rarely involves the incorporation of

personal property law in any substantial way. A "property" course usually combines the land and
trusts courses into one.
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The issue of property is, therefore, not so directly related to any body of law
as is a question like "what is a contract?" The law, as it is taught at least, is
not well organized to truly reveal our property rights. In order to show how
our interest in property is recognized in law, one must make recourse to
rules in many different branches of law: to the textbook law of real and
personal property, certainly, but also to consumer and commercial law, to
equity, to the law of tort and to the criminal law. The characterization of a
normative system in terms of rights reveals the way in which its norms
serve and protect the interests that rights refer to.9" Thus, a right is prop-
erly defined in terms of all those norms whose existence in the system can
be properly justified as a protection of an interest. Consider again Honor 's
list of incidents. Where in a standard course in land law does one pay any
significant attention to the right to use? Central though this right appar-
ently is, its contours are reflected largely in the duty others have not to
interfere with an owner's use, and so are largely found in the criminal law
and the law of tort: nuisance law, trespass, and in the case of chattels, theft
and conversion.

Reasons of this kind, of course, contribute only to explain why this
particular image of property has found a place in the way common lawyers
think about property. They do not determine its validity, and to that
determination we now turn.

The bundle of rights perspective on property is entirely innocuous if
regarded merely as an elaboration of the scope of action that ownership
provides. In that vein, the right to property does comprise a bundle of
rights-the right to use, consume, destroy, and transfer what one owns, and
so forth. In the same way, the right to make contracts99 can be elaborated
as the right to sell, the right to employ others, the right to take remunera-
tive employment, the right to lend money at interest, and so on. There is
nothing wrong with this. On the other hand, as any kind of analysis or
substantial thesis about property, the bundle of rights can only be taken as
meaning that property is a structural composite, i.e., that its nature is that
of an aggregate of fundamentally distinct norms. That is quite mistaken.

In order to show this, I wish to employ a particular definition" ° of
property which, I trust, is plausible, without fully elaborating and justifying
it. Comparing the way in which such a definition of property deals with
Honor's incidents of property to the way they are conceived under the

98. On the general relation between rights and interests, see Joseph Raz, Legal Rights, 4
OXFORD J. LEGAL STUD. 1 (1984).

99. More accurately, the right to the legal power to make contracts.
100. I discuss the role of definitions in the analysis of concepts infra Parts III and IV.
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substantive bundle of rights thesis will show that the latter is unworthy of
serious consideration as an analysis of property. That is the critical task to
be accomplished here; a full defense of the alternative definition must await
another day.

B. An Alternative Definition of Property

The notion that a property right is the right of exclusive use of some
thing is an old one, and one still occasionally finds it discussed as if it were
very much the essence of property.'0 ' Generally, however, this view is
regarded as obviously deficient, since property not only protects the exclu-
sive use of the owner, but also permits him to transfer what he owns. Thus
there are two sides to the coin of property-one inward-looking, the protec-
tion of the owner in his use of his own, and one outward-looking, his power
to alienate his property to others-and so property must involve more than
a right to the exclusive use of a thing.

In stark contrast, the definition of the right to property offered here is
based entirely on the idea that property protects the exclusive use of an
owner; nevertheless, this notion of "exclusive use" incorporates some ele-
ments which are normally regarded as falling under the second essential
feature of property on the bifurcated view just rehearsed, i.e., some elements
of the power to alienate. The definition is as follows:

The right to property is the right to determine the use or disposition
of an alienable thing in so far as that can be achieved or aided by
others excluding themselves from it, and includes the right to aban-
don it, to share it, to license it to others (either exclusively or not),
and to give it to others in its entirety.

I can only sketch the rationale for this definition here,0 2 but I hope
I shall say enough to make it a plausible perspective from which to assess
the cogency of the picture of property as a bundle of rights.

101. Recent examples are Gray, supra note 42, at 268, who refers to "excludability"; S.
Coval et al., The Foundations of Property and Property Law, 45 CAMBRIDGE L.J. 457 (1986); and
Campbell, supra note 53. The notion of "excludability" must be distinguished from exclusive-
ness. Excludability concerns an owner's power to exclude others from his property; "exclusive-
ness" refers to the extent to which all aspects of the property are captured by the owner. Very
little property is fully exclusive; for example, passersby may benefit from the beauty of a house or
garden in their neighborhood, though they have no property interest. See MUNZER, supra note 1,
at 89-90.

102. The definition is discussed at length in J.E. PENNER, THE IDEA OF PROPERTY IN LAW
(forthcoming 1996). Various aspects of the definition are considered at greater length in the
remainder of this Part.
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The definition is clearly a variant of the view that the right to prop-
erty is a right to exclude, but there are a couple of specific features worth
pointing out.

(1) The right to property is a right of exclusion which is grounded by
the interest we have in the use of things. It is beyond the scope of this
paper to fully elaborate our interest in the use of "things," a notion I will
clarify in Part IV, though two points must be made. First, our interest in
the use of things is social. We have an interest in dealing with things
largely so that, as social creatures, we can engage others in the way we want
to make use of them. We are not, in general, interested in using things in
a solitary fashion excluding others, but in using them with others in ways
which must necessarily exclude the mass of other people. It is rarely the
case that everyone can fruitfully partake of a bottle of wine, while it is
generally the case that two or three of us can. Second, our interest in
things that justifies a right to property is an interest in using things as such;
it is not merely a facet of a general right to autonomy comprising all those
interests we have in dealing or not dealing with that which is other than
ourselves, i.e., in dealing with the world of things and other people "out
there." That would comprise all the rights of private law at a minimum.
In particular, my definition of property depends upon regarding our general
interest in making agreements with others, to engage in specific projects or
to exchange values that we have, as a different kind of interest from our
interest in property. Briefly, our interest in making contracts is a different
interest from our interest in using things, that is, in having property. I will
have more to say about both these notions as I proceed.

On this formulation use justifies the right, while exclusion frames the
practical essence of the right. "Exclusion" here embraces a plurality.
"Non-interference" might also be used, al though this term is less common.
The basic idea is that non-owners of the property in question may not
trespass, take, handle, damage, or destroy the property, and what this non-
interference actually amounts to will depend, of course, on the kind of
property in question.10 3

(2) The idea that property is a "right to exclude" harbors a serious
misconception about the right to property. The right to property itself is
the right that correlates to a general duty that all others have to exclude
themselves from the property of others. It is a right of exclusion, certainly,
but it is not the right physically or by order or otherwise (say by putting up
fences) to actually exclude others from one's property. The fact that we

103. This is discussed in further detail infra Part IV.D.
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may not have the right to throw trespassers off our land, and must call the
police to do so instead, for instance, does not mean that we do not have a
right to the land, but only that our means of effecting the right are circum-
scribed.'04 This element of the right to property is brought out when the
court is faced with claims to novel kinds of property, such as property in
news, sporting events, or information. The court does not ask whether the
claimant has the right to effectively exclude the putative trespasser or thief
from the supposed property, by not publishing news stories, or by building a
wall obstructing the view of an event, or by keeping information secret; it
asks whether the putative trespasser or thief has a duty to exclude himself
from it.1°5 If I benefit by looking over your fence at your beautiful gar-
den, but I have no duty not to do so, then I have infringed no property
rights of yours, and your putting up a fence blocking my view does not
create one.

The startling thing about the definition, of course, is that it purports
to include in the idea that property is a right of exclusive use the power to
alienate the property. The basis for this claim has to do with the typically
social way in which people deal with their property.

C. The Social Use of Property and Licenses

It is easy to mistake the nature of the exclusion which characterizes
the right to property. The right to property is like a gate, not a wall. The
right to property permits one not only to make solitary use of one's property
via the exclusion of others, but also permits one to make a social use of
one's property, that is with other people, via the selective exclusion of
others.

The legal power to vary exclusivity of property is analogous to having
the keys to a gate that impedes someone from entering. Actual exclusion
can therefore be relaxed to protect or facilitate any particular use, by any
particular persons, for any particular length of time. Varying the scope of
the duty on others to exclude themselves from the property is the mecha-

104. In English land law, exclusive possession is the root of title. Even tortious possession
confers an estate in the land and destroys the estate of the person who can claim superior title
until such time as he, usually by court order, is again placed in possession. There is, of course,
nothing "necessary" about conceiving property in land in this way.

105. See International News Serv. v. Associated Press, 248 U.S. 215 (1918); Victoria Park
Racing & Rec. Grounds Co. v. Taylor, 58 C.L.R. 479 (Austl. 1937). In some cases the court
defines a putative thief excluding himself from the property in terms of not depriving the owner.
See, e.g., Stewart v. The Queen, 1 S.C.R. 963 (Can. 1988); Oxford v. Moss, 68 Crim. App. 183
(Eng. C.A. 1978).
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nism by which owners license particular people to use their property. To
the extent the owner regards this "interference" as his own use or disposi-
tion of his property, it is not interference, and the duty is not breached.

Licenses do not affect all holders of the general duty to exclude them-
selves from the property of others; only those party to the license are
relieved of the duty. The duty on the rest remains exactly as before. Noth-
ing is changed for them. Licensing use amounts to lifting the licensees'
duties in rem not to interfere with the owner's property. Those who are
not licensed, that is, everyone else, do not gain any duties or lose any rights
as a result.I°6

It is perhaps worth stressing that the underlying force of this elabora-
tion of the right to license from the right of exclusive use is simply that
there is no reason to believe that individuals qua owners live in a social
vacuum, or that their interest in using property is confined to using it
alone. It would be ridiculous to impose on the idea of a person's relation-
ship of control over a thing the notional straightjacket that one cannot use
one's property socially, or that such use entailed a different "idea" of prop-
erty. No one lives like that. There never has been, nor could there ever
be, a property system that insisted that one could not share one's bed or
sofa or sitting room, cook a meal for a friend, or lend a jacket. The impor-
tant feature of property is the individual's determination of the disposition of a
thing, not any requirement that one uses it on one's own. When one per-
mits another to use one's property one is adopting that use as one's own.
Therefore the ability to share one's things, or let others use them, is funda-
mental in the idea of property. Humans are social creatures, and the idea
of property reflects this social context. Any realistic notion of the human''use" or "disposition" of things must encompass the use or disposition of
things which intentionally benefits others, and so in this respect, "use"
comprises alienation.

Similarly, it is easy to forget that the interest lying behind the right to
property is conceived not only as an interest in dealing with things without
interference, but as an interest in dealing with them or not dealing with them,
as one chooses. Since one can choose never to deal with a thing again, it
follows that one should be able to sever one's relation with it. The sim-
plest way of severing one's links with one's property is to abandon it.
Abandonment is purposeful, unlike loss. Abandonment is nothing more

106. Such a claim is not tenable on a Hohfeldian analysis of the situation, since claim rights
can be "cloned." See Bernard Rudden, Economic Theory v. Property Law: The Numerus Clausus
Problem, in OXFORD ESSAYS IN JURISPRUDENCE 239, 250-52 (John Eekelaar & John Bell eds., 3d
Series 1987).



complicated than a permanent refusal to personally take advantage of the
duty all others have not to interfere with property in respect of the partic-
ular thing abandoned, generally accompanied by relinquishing possession of
it. While there will undoubtedly be rules about ridding oneself of things,
rules regarding pollution for instance, the idea that one's ownership consti-
tutes an unbreakable relation to a thing is surely inconsistent with a right to
property. 107

D. Alienability of the Property in its Entirety

Conceiving of the right of exclusive use as comprising the right to use
one's property with others, or to let others use one's property on their own,
may appear as the conceptual thin edge of the wedge which will lead us to
acknowledge what are often called "full-blown" rights of alienation in
property, in particular the right to sell it or exchange it. In other words, we
proceed with a definition of exclusive use framed initially in terms of what
Christman calls "control" rights, and apparently proceed to incorporate
what he calls "income rights" as well, thus arriving at full liberal owner-
ship. ' s But this fear is unfounded. While I shall argue that the analysis
so far does support treating the right of property as comprising a right to
transfer as well as to abandon, nothing in this implies that the owner has
the right to bargain about making a transfer, or licensing the use of his
property either; thus I claim property entails a right to give, but not to
sell.'0 9 However, it should also be clear that there is also nothing in the
nature of property which would lead us to deny that a person should bargain
about transferring his property. If persons are allowed to bargain or make
agreements generally, then there is no obvious reason why their property
rights cannot be the subject of a bargain. Thus the definition of property I
have proposed is completely neutral on the question of whether one should
be able to sell one's property; that concerns the limit and extent of the

107. It is therefore my claim that the notion of freedom underlying the justification of prop-
erty is not one which requires the owner to use his property in any particular way, or at all. It is
exceptional to find any legal requirement to use property, an example being the "working"
requirement imposed on patent owners. The logic of the freedom to use property might, of
course, have been different. That is, the regime could be that while one could temporarily decide
not to use something, one could not unilaterally give up the right forever. For analogous consid-
erations regarding the particular version of legislative freedom which characterizes the U.K.
Parliament, see HART, supra note 89, at 145-46.

108. See CHRISTMAN, supra note 1, at 6-8.
109. It is beyond the scope of this paper to consider here the question of bequests, i.e., post-

mortem gifts. Bequests raise a further series of considerations concerning the "reach" of indivi-
dual ownership over things which outlast their owner.

746 43 UCLA LAW REVIEW 711 (1996)



"Bundle of Rights" 747

justification of a different interest, the interest in undertaking voluntary
obligations by way of a particular kind of agreement, i.e., the bargain. That
is a very different interest than the interest in exclusively determining the
disposition of things.

I shall argue here that either the right to abandon a thing, or the right
to license others to use a thing, can be elaborated to show that the right to
transfer property is an inherent feature of property rights. I shall describe
the abandonment route first.

We should remind ourselves that since property is conceptually framed
in a social context, abandonment does not occur in a social vacuum. So far
I have discussed two rules of title that are inherent in the right of exclusive
use without actually referring to them in that way: one is the purely nega-
tive rule permitting abandonment-it provides for an owner's relinquishing
of his title; the other is the rule permitting licensing. The latter is also, in
a sense, a negative rule, because it essentially involves an owner relieving
particular persons of their duties with respect to his property. In order to
elaborate the right to transfer from the right to abandon property we must
first recognize the following further rule of title: Where a thing is unowned,
that is, when no one has title to a thing, a person may gain tite by taking
possession of it."0

The elaboration of transfer from abandonment proceeds as follows. As
owner, one may abandon property at any time and in any place (if it is
movable) one likes. After abandonment, any person who takes possession
of it gains a title in it. Since abandonment is entirely up to an owner, one
can mark one's abandonment of a thing by communicating it to others. It
is now apparent that should one wish to pass title, all one must do is aban-
don the property to the donee in circumstances where the donee is better
placed than anyone else to take possession of it. This can indeed be

110. It may appear extremely contentious simply to adopt such a rule; disputing and defend-
ing the justice of "first appropriation" is almost an industry in moral and political philosophy.
However, this appearance is misleading, since the context of that dispute is entirely different
from the one under discussion. The interminable dispute regarding the justice of acquiring prop-
erty by appropriation from a world without any prior ownership is a dispute about distributive
justice, which essentially concerns the kind of advantages any individual may get by his own
actions, in particular taking things from the common without the consent of others. It thus
concerns a claim about the justice of first appropriation as a general distribution of all things-of
parcelling out the lot. A right of first appropriation is a notional right, the exercise of which in a
parable about the justice of property rights inevitably creates the property system. We are much
past that point with regard to the appropriation I am talking about. We are already in a world
where most things are owned. Appropriation in this context means acquiring title in the sense of
adding one title to a system of titles, or indeed, re-adding one title previously abandoned. It does
not mean first appropriation as the basis for the system of titles itself.
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assured by licensing the donee to take possession of the property, and aban-
doning it while it is in the donee's possession. The common law has recog-
nized the taking of possession as essential to the transfer of title in various
ways, in the delivery of deeds, for example, or in the medieval law transfer
of land by livery of seisin.1 ' The concept of this directional abandon-
ment is reflected most clearly in linguistic use when we say that one leaves
one's property to someone in a will.

The second route to transfer, through the power to grant licenses, is
somewhat more complicated. The method of "alienation" is obvious: the
owner must simply grant an indefinite exclusive license to the entire use of
the property (or part of the property, if he is only giving away some of it).
The obvious drawback to this method of transfer is that such transfers
formally encumber the title of the property. The owner takes the use of his
licensee-tranferee to be his own, as a granted right to the relaxation of his
right to exclude, and therefore the transferee's use conceptually counts as
not only his own use, but as the adopted use of the transferee as well.
Accordingly, the title to the property is formally encumbered by its historic
train of transactions, such that the right of exclusive use of the licensee in
possession is recognized only through the history of transactions up the
chain of title to the first licensor.12

In a recent paper Gaus argues against the validity of just this notion of
transfer. An owner's "waiving" of his rights with respect to one individual,
by licensing a non-owner's use of property by releasing him from his duty
not to exclude himself from it, cannot amount to transfer. Gaus accepts
that by waiving the right to use his property, and agreeing to allow the first
licensee to do likewise with sublicensees, an owner may allow a string of
licensees to use the property in question in the same way he would, benefit-
ting as they do from the general duty of exclusion. Relying on Hart's
theory of rights, Gaus argues that the licensees are not themselves right-
holders, but merely third party beneficiaries of the duty of exclusion; there-
fore, this kind of licensing cannot amount to transfer. The original owner
remains the holder of the property rights." 3

111. A.W.B. SIMPSON, A HISTORY OF THE LAND LAW 119-20 (2d ed. 1986).
112. Which is not to say that such a notion of title through transfer is impossible to deal

with, for such a conception is essentially the one that lies behind the notion of "good root of
title" to land at common law.

113. Gerald F. Gaus, Property, Rights, and Freedom, Soc. PHIL. & POL'Y, Summer 1994, at
209, 216-20.



Two refutations of this point can be made. In the first place, Hart's
view is mistaken, or at least incomplete. 4 A third party beneficiary of a
right may be a right-holder himself, if the right is imposed in his interest,
i.e., if the reason, or part of the reason, for the existence of the corres-
ponding duty is the third party's interest. As I have explained, the reason
for property is not to enforce seclusion; the exclusionary duties of property
are justified in part because they facilitate an owner's disposition of his
property in a way which benefits others. Therefore, the third party in this
case, the licensee, is as much contemplated as a beneficiary of the general,
exclusionary duties as the owner himself, so long as his use falls within the
dispositions the owner makes of his property. The logic of the duty to
exclude oneself from others' property of course reinforces this view-one
need know nothing about the identity of those who benefit from complying
with this duty; one's duty not to trespass is not altered in the least if the
houses on the block are owned by one person, by many, or are occupied by
licensees.

Secondly, Gaus seems to assume that this transfer falters because he
supposes that only the original owner may exercise remedial rights. Only
the owner may defend the licensees against trespasses. But this is to beg
the question. If the licensees are regarded as having rights, then that is the
end of the matter. We are only concerned with whether the owner can put
licensees in the same position, as regards property rights conceived in terms
of the interest protected by the duty of exclusion, as he himself was in, and
clearly he can. The question of remedies is an entirely different matter.
My right not to be murdered is not diminished by the fact that I (for obvi-
ous reasons) have no remedy against my murderer. In this case, the licen-
see's rights may be protected by the terms of his grant from his predecessor,
in that the predecessor may be bound to exercise his remedial rights in the
licensee's favor, up the chain to the original owner, or the licensee may
have rights himself. While these remedial distinctions are important ones,
they are just that, distinctions concerning the remedies available. The
foundational point is whether licensees are considered proper beneficiaries
of the duty of exclusion, and as I say, unless we think that property owner-
ship counsels retreat from the social world, they are."5

114. See N. MacCormick, Rights in Legislation, in LAW, MORALITY AND SOCIETY 189 (P.M.S.
Hacker & Joseph Raz eds., 1977); Joseph Raz, On the Nature of Rights, 93 MIND 194 (1984).
Hart's theory is found in H.L.A. HART, ESSAYS ON BENTHAM 174-93 (1982).

115. This view explains to a large extent the appeal behind the disaggregative property the-
sis's contention that any individual use of property counts as a divisible property right, since this
view regards the licensee's use as being on equal footing with the owner's. It avoids, however,
the disaggregative thesis's implausibly treating these putative uses which others may make of an
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The two routes to transfer I have described show how the right of
exclusive use intrinsically embraces transfer. It is clear that the holders of
general duties not to interfere with the property of others are not affected
in the least by any transfers, save where they themselves are party to the
transaction. It makes no difference to the individual walking down the
street that the building he passes has just changed hands. The system of
property rights as it exists is in this sense distribution-insensitive.

E. Gifts

I have argued that the right of exclusive use encompasses the right to
transfer, since transfers are social uses or dispositions of the property. This
formulation is too broad. Only certain transfers are dispositions of the right
kind. I shall argue here that gifts, or gratuitous transfers, are, but sales, or
contractual transfers, are not.

The premise underlying the view that the right to give property abso-
lutely is a right entailed by the right of exclusive use is that when we give
something to someone we treat use of the donee as our own use. A gift
constitutes the ultimate adoption of another's use as one's own. It is the
largest expression of the social element of property, because it transfers with
finality the entire right of exclusive use. The important point about gifts is
that even though they are final and ultimate, they essentially refer to the
donor's intentions and purposes, as a disposition of his property.1 6

The way we treat gifts shows this. The donee of a gift is generally
entitled as of right to dispose of a gift as he sees fit. Nevertheless, gifts are
regarded socially in a much different light than transfers for consideration.
In the first place, people generally feel somewhat restrained in their disposi-
tion of property that they have been given, as anyone who has ever re-
ceived an unwanted gift knows. It is considered bad form to immediately
turn around and sell it. Gifts are honored and acknowledged in a way that
transfers by exchange are not. It is the name of the benefactor who gave
ten million dollars for the new library which is above the door, not that of
the contractor who built it, nor that of the person who sold the land it sits
on. We respect the fact that gifts arise solely because of the intention of

owner's property with his permission as use-rights which somehow pre-exist their actual creation
by the license.

116. Since a gift is absolute, the donor may later be disappointed or annoyed with the way
the gift is used and would renounce it if it were possible. This, however, does not undermine the
intention behind the gift, which is a matter of historical fact. Many of one's own solitary uses of
property do not turn out as intended and are regretted. That does not make them any less one's
own disposition of the property.
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the donor, and recognize that his intentions linger in our treatment of
them.

The reader will be forgiven for raising two related objections at this
point, which seem to refute this view of gifts. How is it that one can regard
the donee's use of the property as the donor's use, when the donee can do
whatever he likes with it, even if the donor would wish him to do other-
wise? Second, even if we socially regard gifts differently from contractual
transfers, how does this translate to the legal situation, where transferees
and donees are equally able to do what they want with their property?

As to the first objection, it is of course not strictly true that in law
(and equity) a donor cannot have a say in how his donee uses the property
he has been given. There are conditional gifts and marvelously restrictive
family trusts, after all. But the general point is well taken, and requires a
brief foray into the way we can be interested in others. No one would
doubt that I have interests concerning my children and how their lives go,
for I love them. I love them so much, in fact, that I regard it as deeply in
my interests that they grow up to be capable, autonomous individuals who
have a reasonable facility for managing their own lives. There is no way
that I am going to contribute to this development by devising ever-more
sophisticated ways of manipulating the way they "choose" to act. They
must actually choose. I may shudder to think of the choices that they will
certainly make as they grow up, but unless they are about to make a disas-
trous choice, I must, as a general rule, refrain from intervening in most of
their significant choices or they will never understand what making signifi-
cant choices is all about. I am nevertheless deeply interested in those
choices, though I have no control over them, and when I provide my chil-
dren with the means to make such choices it is nevertheless the case that I
have provided for those choices. Indeed, I may share part of the responsi-
bility for those choices because of that, even though the results might be
ones I would not myself have wanted or chosen. That is what I mean by
adopting the uses of property that my donees make of it. It is not my use in
the sense that I used up or directly physically engaged the property, or that
I decided precisely how it was to be used, but my use in the equally robust
sense that I provided my property to others I care about to dispose of in a
way which implicates my interests. It falls just as well within the general
interest I have in property, the interest I have in disposing of things in a
way which affects my interests. Giving is not mere abandonment of prop-
erty to others, involving no interests of the donor.

If we accept that we can adopt or "take on board" the interests of
others which commits us to not interfering with the way those others dis-
pose of things, the fact that the law treats donees and transferees for value



in the same way, viz. there are no legal limitations on their dispositions of
the property, tells us rather little. There is simply no good reason in either
case for post-tranfer legal restrictions on use, for in both cases these restric-
tions would equally defeat the purpose of the transfer contemplated. We
note in passing that property transferred by judicial order is likewise subject
to no general restriction on its use, but that is no reason to treat the recipi-
ent as a donee or a contractor. Gifts are within the right of exclusive use,
but contractual transfers without, because the interest underlying property
rights encompasses the social kinds of uses we distinguish as "sharing" and
"giving." By way of contrast, in general I could not care less what a con-
tractual transferee does with the property he receives from me in an
exchange, since his use does not implicate any of my interests. Making
bargains, whether to transfer property or do something else, involves a
significantly different kind of interest.

F. Contracts

In transferring property by contract, the seller relinquishes his property
precisely on the condition that he will not exercise any right to dispose of
it whatsoever. The seller does not make use of his property, but rather
abstracts from the use of his property some measure of value, and compares
it with the value of the contractual consideration offered to him, whether it
is property, or services, or something else. The important feature of this
valuation is that it is not a prelude to using the property, which use is
protected by the right of exclusive use, but is rather a prelude to not using
it. This valuation establishes the particular property right as a possible
object of exchange. The owner steps from treating the property as some-
thing to be used to enhance his interests, to treating it as something to be
traded, either for some other property, or for something else entirely, like a
haircut. In contrast, therefore, with the way that a gift refers to a disposi-
tion of the owner through the uses of his donees, a contract essentially
refers to the decision of the owner to relinquish his interest in disposing of
the property altogether. As a consequence, the seller no longer has any
valid interests in exercising the right of exclusive use, i.e., in how the prop-
erty is used; any intentions or interests he does have have no normative
force whatsoever. Thus we feel no obligation to consider the wishes of the
seller when we decide how to use the things we buy. The seller has relin-
quished his interest in the property by trading it.

Because property rights are so often the subject of contracts it is often
supposed that property and contract are intrinsically linked, or that one is
the basis of the other. This single misconception has probably done more
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to confuse the understanding of both subjects than anything else. The
concept of property does, as we have seen, have an element of alienability,
but the concept of property does not depend on the existence of a right to
create binding agreements.

Neither does the concept of contract depend on property rights.
There can be any number of contracts with objects that are not property.
("If you scratch my back, I'll scratch yours," for instance.) To believe that
a contract conceptually requires the exchange of property rights necessitates
treating all beneficial relations, whether in personam or in rem, as species
of property. This leads to all kinds of absurdities, like treating one's labor
as something one owns.

Now, given the fact that we do have the right to make binding agree-
ments, it is certainly arguable that we ought to be able to make binding
agreements about licensing or transferring our property. No aspect of the
right of exclusive use indicates that property rights should not be the subject
of contracts. Even so, the right to exchange property rights is not entailed
by the right of exclusive use. It arises because we have both property rights
and a generally unlimited right to make contracts. These are very different
rights, however, protecting very different interests. The former protects our
interest in exclusively determining the disposition of things, whatever the
category of "things" may comprise; the latter protects our interest in enter-
ing a particular kind of voluntary relationship by which people can, for
consideration, act cooperatively and consensually exploit each other's
advantages of whatever kind. That we can treat our property rights as one
kind of those advantages is hardly surprising. But to say that any of these
advantages, whether institutionally bound ones like property rights, or
naturally occurring ones like good looks and talent, entail a right to trade
them with others is to say something which requires much more foundation
than merely citing the fact that property is a common subject of contracts.
I have argued that the social nature of our interests demands that the right
to property comprises uses which gratutously benefit others, by sharing or
giving. Our social nature, however, does not require that we have rights to
a particular mode of (socially) distributing advantages. We would share and
give our property (and gratuitously benefit others with our good looks,
talents, and so forth) in a command economy, too.

To summarize: In the foregoing I have sketched a view of the right to
property as the right of exclusive use, which encompasses gratuitous trans-
fers as uses, thus incorporating an element of alienability. The discussion of
alienability involved the greatest complexities, but the conclusions I have
drawn are reasonably clear. The right of exclusive use comprises rights to
license property, and to give it away. The nature of the right also entails
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that property can be abandoned, and that property rights may be the sub-
jects of contracts, but the right of exclusive use comprises no right to sell or
exchange property.

G. Honor6's Incidents and the Bundle of Rights

The foregoing analysis of property as the right of exclusive use implic-
itly undermines the substantive bundle of rights thesis. It is a unifying
concept of property, in which the interest in exclusively using things is
regarded as a justification which explains and dictates the contours of the
right which protects it. Property qua the right of exclusive use stands for
the proposition that property is not by nature some bundled together aggre-
gate or complex of norms, but a single, coherent right.

The rest of this Part is devoted to explaining how the proposed right of
exclusive use sorts out the "standard" bundle of rights, Honor 's incidents
of "Ownership." Although rather tedious, I fear it is necessary. Fortu-
nately, it will not take too long, for havihg described property in terms of
the right to exclusive use, it appears quite obvious that the bundle is little
more than an elaboration of what the right allows one to do, in the same
way that one can elaborate the right to free speech by saying it is a bundle
of rights, such as the right to publish papers, the right to speak at public
meetings, the right to advertise, and so on.

One essential difference between the substantive bundle of rights
thesis and a unified concept of property turns on what might be called the
question of individuation. There is a difference between breaking a club up
into its members and slicing a cake into pieces:" 7 Members of a club nat-
urally come in units called persons, but this is not so of the pieces of a cake
which can be sliced in any way we wish. The question is whether the
rights in the bundle are particular conceptual units, like members of a club,
which exist independently of any particular reason for spelling out what
property is, or whether they are like slices of a cake, that is, mere elabora-
tions of what a property right entails in a particular context in order to deal
with a particular question. If we are to take the bundle of rights analysis of
property seriously we have to believe that the individual rights are like
members of a club, that is, independent rights which under the auspices of
particular legal systems have been bundled together to form property.
However, as the analysis will show, they are merely like slices of a cake, no
more than momentary functional descriptions made with a particular legal

117. The analogy is Harris's. J.W. HARRIS, LAW AND LEGAL SCIENCE 84 (1979).



concern in mind. The point is not to denigrate that sort of elaboration,
but simply to point out that we should not raise such contingent elabora-
tions of the right to property to the status of conceptual truths about its
nature. There is another important feature of these functional elaborations:
like the matter of the right to sell property, these elaborations often
describe the way in which other branches of the law interact with the law
of property. As we shall see in this Section, treating these interactions as
manifestations of the bundle of property rights obscures the way in which
property resides in a legal system, which depends for its efficacy on the
interaction of various laws."'

1. The Right to Possess

Honore's first incident is the right to possess, which he divides into
the right to be put in exclusive control of the thing, and the right to remain
in exclusive control of the thing."9

The protection of the right to possess, and so of one essential
element in ownership, is achieved only when there are rules allotting
exclusive physical control to one person rather than another, and
that not merely on the basis that the person who has such control at
the moment is entitled to continue in control .... To have worked
out the notion of "having a right to" as distinct from merely "hav-
ing," or, if that is too subjective a way of putting it, of rules allocat-
ing things to people as opposed to rules merely forbidding forcible
taking, was a major intellectual achievement. 120

Both of these aspects of property obviously flow from the right of
exclusive use. The claim is essentially dual: (1) property concerns the right
to exclusively use things; and (2) one has title to that right of exclusive use.
The first aspect is, of course, fully accounted for by the right of exclusive
use. The second, the requirement of a concept of title is, for the reason
Honor6 gives, absolutely essential. A mere right against forcible taking is
essentially a right not to be assaulted, albeit a right not to be assaulted by
persons having a particular motive. The rules of title with respect to prop-
erty rights determine the circumstances in which a person has a right to a
thing, as opposed to merely being in contact with it in some other way.
Rules of title, i.e., rules entitling particular persons to hold particular rights,

118. See JOSEPH RAZ, THE CONCEPT OF A LEGAL SYSTEM (2d ed. 1980).
119. Honor , supranote 5, at 113.
120. Id. at 114-15.
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are not, however, peculiar to property rights. What is important is the
notion of "exclusive physical control." As I have indicated, the interest in
exclusive use underlying the right to property generates the rules of title
which are particular to the right, specifically, rules regarding (some) trans-
fers, licensing and abandonment.

Thus in this incident Honor identifies the central elements of the
right to property: exclusion and control. (We should not put too much
reliance on the word "physical," since it is clear that a lot of property is not
itself material, such as a copyright.) 2' These are fully accounted for by
the right of exclusive use, and indeed are almost definitive of it. On any
bundle thesis, this right must be more equal than a good many others.

2. The Right to Use, the Right to Manage, and the
Right to Income

We now move on to perhaps the most complex aspect of property,
using it, which Honor6 divides into three related incidents. Honor states
that the right to use, the right to manage, and the right to income overlap,
because the latter rights fall within a broad definition of use.122

In Honori's narrow definition of the right to use, use "refers to the
owner's personal use and enjoyment of the thing owned."' 23 The right to
manage is

the right to decide how and by whom the thing owned shall be used.
This right depends, legally, on a cluster of powers, chiefly powers of
licensing acts which would otherwise be unlawful and powers of
contracting: the power to admit others to one's land, to permit
others to use one's things, to define the limit of such permission, and
to contract effectively in regard to the use (in the literal sense) and
exploitation of the thing owned.'24

The third right, the right to income, can include the benefits of mere
use and occupation, but ordinarily concerns fruits, rents, profits, the
rewards of exploiting a thing, or the "brute product of a thing, made by
nature or by other persons." 125

The first right, that of the owner to use the property, is unproblemati-
cally entailed by the right of exclusive use I have described. The latter two

121. See infra Part IV.D (discussing the problems of defining "exclusion").
122. Honor6, supra note 5, at 116.
123. Id.
124. Id.
125. Id. at 117.
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rights essentially concern the social use of property by the owner and oth-
ers. 126  Except for the right to contract with respect to a social use, as I
have explained, the right to manage and the right to income are equally
entailed by the right of exclusive use.

Honore makes a sharp distinction between licensing the use of some-
thing, which falls under the right to manage, and transfering a thing entire-
ly, which falls under the right to capital. It is worthwhile pointing out here
that the conceptual significance of such a distinction is certainly cast in
doubt on the disaggregative version of the substantive "bundle of rights"
thesis, wherein each right in the bundle is capable of being dealt with as an
individual property to be transferred, or licensed, etc. Transferring some of
them would not seem to be conceptually different from transferring the lot.
There is however, a significant difference.

Lesser rights than the full interest a person has in a piece of property
are not transferred, but conferred or granted. They are created, as a lease is
created, by the holder of a fee simple; they do not exist prior to their being
conferred. This is obviously not the case with a transfer of an owner's
entire interest. That is what the owner has, and transferring it is transfer-
ring exactly what he already has. Someone else simply steps into the own-
er's shoes.

A failure to see the difference between these two gets the disaggrega-
tive thesis off the ground, and is perhaps one of the worst legacies of the

126. The last incident also concerns the production of "new" things from other things, with
or without human intervention. What are "new things"? All material things in the universe
change. They corrode, weather, grow if they are alive, etc. When certain dramatic changes
occur, such as birth, we are apt to recognize the material results as "new" things in their own
right. The idea of the "new" applies not only to natural change but also to the products of
human labor. A table just made is considered a new thing, though in one respect it is merely a
rearrangement of old pieces of wood. This raises a question of title. When something new
comes about, which would not exist but for some obvious reliance on a pre-existing thing which
is owned, who gets it?

The rule implied by the nature of the property right is that where a new thing arises naturally
from something one owns, or as a result of an owner's use of the thing he owns, the owner gets
title. There would be something absurd about a different rule which denied the owner title in
new things which arose solely through the nature of the thing owned or his use of it, or reallo-
cated the title to others. Such a rule would make a special case out of one kind of disposition of
property, the kind that results in new things. A rule which denied title to the owner of new
things arising solely from productive use of his property would be like a rule against, or a 100
percent tax on, uses of property in which the consumption possibilities change in a significant
way. Unless there is some reason to believe that these uses have a special character, for example
that they are inherently anti-social, such a rule is inexplicable. The first rule of title flows from
the right of exclusive use because a different rule reallocating "new" things to others drives a
wedge between productive use and consumption, both of which are protected by the right of
exclusive use.
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bundle of rights picture of ownership. If we really want to conceive of
licenses as transfers of previously existing rights which the owner himself
actually has, then we must hold that the owner has an infinite number of
rights, for after all, an owner can grant anyone the right to do anything
that can be done with his property.

The difference between the two concepts of property can be put in this
way: We actually conceive of property in terms of a right which permits an
owner to do anything or nothing with his property; the disaggregative
bundle of rights thesis insists that an owner may do everything with his
property. The former view accords with the fact that the law of property
takes no interest in the particular use one makes of one's property (which is
not to say that criminal law or the law of taxation does not); the latter
holds that the essence of property is an infinite number of rights to use a
thing, in the same way that the Hohfeldian idea of a right in rem entails
having millions of rights against all other people.

It is one thing to say that an owner has rights in his bundle to do
every possible thing with his property, each of which can be transferred to
others. That might make some sense of a single grant of an exclusive
license. We might picture the owner taking one right out of the bundle
and handing it over. But the image becomes fantastic in the case of non-
exclusive licenses. However various are the rights in the owner's bundle, it
boggles the mind to suppose that it includes actual rights permitting every-
one else to do everything with the property, each of which can be trans-
ferred to the proper person at will. But this is what the disaggregative
bundle of rights thesis requires to account for non-exclusive licenses. On
this view, A, the owner, holds in his bundle of rights the millions of rights
of B to do each and every thing with A's property, and the millions of
rights of C, and D, ad infinitum. On the grant of a license to B, A merely
extracts the particular right from his bundle with B's name on it and trans-
fers it to B. If it is a non-exclusive license, then A can do the same in turn
for C or D.

This is not mere nit-picking. The disaggregative bundle of rights thesis
logically entails that an owner of a piece of property holds the rights that
every person could conceivably have to use that particular thing, i.e., that
the owner is actually all owners in one; that when anyone is born or dies
the owner's bundle of rights changes; that there is some way to either to
individuate or define these millions of rights as discrete, countable legal



relations, etc. 127  Any normative system whose purpose is actually to
guide people's behavior, including how they should think about what they
are doing, must founder on this kind of profound confusion of potentiality
with actuality.

As we have seen, licenses represent the owner's changing the contour
of the right to exclude in order to facilitate someone else's use. Licenses
amounting to less than full transfer do not pre-exist in some bundle of
rights before they are granted. They are created de novo. They are coher-
ent not because they pre-exist their creation, but because they are poten-
tially creatable by the owner's ability to alter the contours of the general
duty not to interfere with the property, with regard to particular people for
particular periods and particular uses.

3. The Right to Capital

The right to capital "consists in the power to alienate the thing and
the liberty to consume, waste, or destroy the whole or part of it., 1 2 ' The
motivation behind grouping these powers and liberties together seems to be
that these involve the extinction of the relationship between the owner
and the thing, either by its transfer or its destruction.

Specifying a liberty to consume, waste, or destroy raises the question of
whether these are fruitfully distinguished from a general right to use. To
use some things, such as food, is to consume them. Leaving a forrest in its
natural state may appear to some people to be a waste because it has not
been exploited to its utmost value. Tearing down an old sagging wall may
be a destruction of it, but it may also be an improvement which serves the
use of the land on which it sits. Does making a wooden table principally
consist in using wood or in destroying a tree? Characterizing alterations as
primarily destructive depends very much on one's particular interests and
point of view, as does characterizing a use as valuable consumption rather
than waste. While it does no harm to elaborate various uses of things that
can result in the loss of property rights because the property is in some way
used up, it does not reveal anything new about the right of exclusive use,

127. The individuation of rights did not pose a problem for the Hohfeldian view of rights in
rem because all the rights were individuated not by subject matter, but on the basis of indi-
viduals. Individuation was not a problem because persons come in units. On the other hand,
individuation of the mass of property according to who owns does pose a problem for the holder
of a Hohfeldian duty in rem, because property does not wear its ownership on its face, and the
duty-ower's duties are conceived as individual duties to each owner with respect to that owner's
property.

128. Honort, supra note 5, at 118.
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for all of these uses are protected by the exclusion of others from one's
property. The law reflects this, for, in general, it does not take any particu-
lar point of view regarding an owner's use of his property. Honore's isola-
tion of these elements of use is an elaboration of the right of property aris-
ing from an examination of the various standards we may apply to, perspec-
tives we may take on, and the distinctions we draw between, different uses
of things.

4. Honor6's Power to Alienate

The case appears completely different when we look at the power to
alienate the thing owned, which Honor6 states as comprising "the power to
alienate during life or on death, by way of sale, mortgage, gift or other
mode, to alienate a part of the thing and partially to alienate it."' 29 The
main question to be addressed here is whether or not all of these powers
constitute elements of the right to property. There is no point in repeating
the arguments I made above. Clearly, Honor6 and I disagree that the right
to make contractual transfers is comprised or entailed by the right to prop-
erty. Since Honor6 sets out to describe the "liberal" concept of ownership,
he is perhaps right to assume that property rights are held by persons who
also have the right to make contracts. That assumption however, cannot
be defended as an entailment of having a right to property.

5. The Right to Security

Honor6 holds that:
An important aspect of the owner's position is that he should be

able to look forward to remaining owner indefinitely if he so chooses
and he remains solvent .... Legally, this is in effect an immunity
from expropriation, based on rules which provide that, apart from
bankruptcy and execution for debt, the transmission of ownership is
consensual. 3 0

Honor6 rightly argues that such a right is consistent with the State
having a right to expropriate, because what is at stake here is the excep-
tional and rightful character of expropriation. If a right to expropriate,
even on the terms that compensation must be paid, were regularly exercised
against a substantial fraction of the total property people held, the institu-

129. Id.
130. Id. at 119.
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tion of property would be destroyed, because the right of exclusive use
would be effectively destroyed. Again, however, it is perfectly clear that
the exceptional character of expropriation follows from the generally exclu-
sory nature of the right of exclusive use.

6. Transmissibility and Absence of Term

Honor identifies the incidents of "transmissibility" and "absence of
term" as two elements of the "unlimited duration" of property, which are
described thus: "(i) that the interest can be transmitted to the holder's
successors and so on ad infinitum ... [and] (ii) that it is not certain to deter-
mine at a future date. '1 31

Honor& suggests that the liberal concept of ownership adopts perpetu-
ity as the general standard for limiting (or rather not limiting) the owner's
interest in a thing. It is clear that the right of exclusive use must adopt
some standard for the period of use or disposition which the right protects.
The temporal extent of one's property in land raises the most difficulties,
since land lasts forever. It is not clear that any particular standard of this
kind is entailed by the right of exclusive use. Or rather, any conclusions
regarding the extent to which a "use" of property counts as the owner's,
especially the extent to which a disposition counts as an owner's even after
his death, is a difficult question which must be solved before the right of
exclusive use is fully determined, but one whose solution is beyond the
scope of the present discussion. I would only point out that perpetuity is
not the standard wherever it might be, as in the case of intellectual prop-
erty rights.

7. The Prohibition of Harmful Use

Rather than being an incident of property, the "prohibition of harmful
use" merely indicates the existence of basic prohibitions against acting
maliciously or carelessly to harm others.'32 Since who owns the gun does
not seem to figure in a description of the harm A does to B when he shoots
him, there seems to be no necessary connection of such a broad prohibition
with ownership. Ownership may of course be significant for the ascription
of particular types of harms. The principle of vicarious liability revolves
around the idea that special relations between persons may result in it being

131. Id. at 120.
132. Id. at 123.



plausible to ascribe responsibility for a harm to one who had a special rela-
tionship to the actual agent of the harm. If a relation dependent on the
ownership of property, such as a license to occupy land, constitutes a rela-
tion that is relevant for a theory of ascription, then the ownership of the
property in question will also be relevant. But while the ownership of
property may be relevant to a theory of ascription,133 it does not follow
that a duty to prevent harm to others is a conceptually significant, much
less necessary, aspect of an individual's ownership of a thing, any more than
the crime of criminal conspiracy entails that a prohibition against making
anti-social bargains is a necessary feature of the concept of contract.

The way in which the notion of property is significant for the general
prohibition not to harm others is that a new type of harm arises when
property exists. That is, of course, harm to persons via "harm" to their
property. In a society without the institution of property, any harm to
things is a social harm done to all, though since people are always differ-
ently situated it is likely that some will bear the brunt of the harm more
than others. But the institution of property causes one to recognize such
harms as occuring to specific individuals, i.e., to the owners. If we accept
that harm, or damage, to things can constitute harm to persons, then our
definition of harm will expand as a result of the institution of property.
The prohibition against causing harm must now extend to causing harm to
persons via harm to the things they own.

8. Liability to Execution

"Liability to execution," or "executability," stands as the tenth inci-
dent of ownership Honor identifies. The owner's interest may "be taken
away from him for debt, either by execution of a judgment debt or on insol-
vency."1 34 Honori treats executability, along with the liability to tax and
expropriability by the State as "limitations on ownership imposed in the
social interest. 1' 35 The rationale behind the liability to execution is that,

133. A theory of ascription explains the role of ownership, i.e., of strict liability in bringing
something dangerous onto one's land. See, e.g., Rylands v. Fletcher, 19 L.T.R. 220 (1868), and
rules governing damage caused by one's domestic animals. One is held liable for the harms
caused by things (potentially dangerous things one brings onto one's land, or animals) that one
controls, in the same way that one is held liable for the harms caused by one's own actions,
which one (normally) controls. If ownership is, in some circumstances, treated as the mark of
being "in control of" things which can cause damage, then ownership will be relevant for ascrib-
ing responsibility for the harms such things cause.

134. Honor6, supra note 5, at 123.
135. Id.
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"[without such a general liability the growth of credit would be impeded
and ownership would, again, be an instrument by which the owner could
defraud his creditors.' 3 6

Do we need to support the liability to execution on this instrumental
basis, or can a rationale originate in the relationship of property to other
rights or laws?

There are two general cases in which property is taken in execution, as
Honore points out-in execution of the judgment of a court, or in insol-
vency. With respect to judgment debt, we must look at why the judgment
was awarded. We may roughly classify these judgments as (1) judgments for
sums imposed by the State, principally fines for behavior, for taxes or other
charges not paid, and (2) private law judgments arising in tort, in contract
law, and so on.

With respect to the first category, in order to maintain the supply of
resources to which it is accustomed, the State can make various demands
on its subjects, and a demand of property suits this purpose admirably.
Similarly, demanding property, usually money, may be a tool of punishment
which becomes available when there are property rights. The State can be
expected to take advantage, in a practical sense, of all the rights of its
subjects in its administration of political and legal power. To describe rules
such as the liability to tax or expropriation as rules of property, however,
rather than rules which reflect the State's taking advantage of property
rights, is to confuse the interests underlying these rules. The right to prop-
erty reflects the interest individuals have in exclusively making determina-
tions of how things are used. The right to tax or execute judgments by
taking property, on the other hand, reflects the interests of the State, either
its interest in some of the property of its subjects as a means of support, or
its interest in effectively punishing its subjects when that is called for.
Similarly, the execution of private law judgments similarly constitutes the
court's taking advantage of the existence of property in remedying breaches
of duties. Since transferring money is an efficient means of transferring
wealth, it is not surprising that the private law often compensates "as far as
money damages will do so."

Finally, insolvency just seems to represent the special case of executa-
bility where the value of one's property is less than is required to meet all
the execution judgments that ultimately could be imposed upon one.
Insolvency rules are rules which try to deal effectively and fairly with such a

136. Id.
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situation. As such they too represent rules which arise due to the interac-
tion of property with state authority and private law.

The enforcement of legal orders with orders concerning property is
prevalent, but this prevalance has to do not only with the existence of
property and its underlying interest, but with the right not to be harmed by
others, the right to contract or exchange, the right of the State to demand
support from its subjects, and the powers of the courts and other institu-
tions to enforce legal decisions, all of which themselves have fairly obvious
and important underlying interests. It is the integration of property rights
with these rights which give rise to the liability to execution. It has a
much broader foundation than fostering the growth of credit and prevent-
ing fraud; indeed, that appears to be a protection which follows from the
sanctity of contract, not the existence of property per se. Executability is a
use of property rights. Property rights do not entail or dictate the existence
of this legal mechanism.

9. The Incident of Residuarity

Having dealt with the first ten of his eleven incidents of ownership,
Honor returns to his initial provisional definition of ownership as the
greatest interest in a thing the law recognizes, and asks what criteria distin-
guish the greatest interest in a thing from the lesser interests. Given that A
and B both have interests in a thing, what criteria identify one of them as
the owner?1 7  He argues convincingly that neither enumerating the
"rights" of either party, nor viewing the rights of the owner as less "restrict-
ed," nor taking the holding of a particular right as the criterion, successfully
solves the problem. He continues: "A hopeful avenue of inquiry seems to
be the following: what happens on the determination of the various inter-
ests in the thing under consideration? This brings us to a further standard
incident of ownership, viz. its residuary character."' 138  Honori points out
that "it is characteristic of ownership than [sic] an owner has a residuary
right in the thing owned,"' 39 that is, that on the determination of an in-
terest less than full ownership,

rights, including liberties, analogous to the rights formerly vested in
the holder of the interest, vest in or are exercisable by someone else,
who may be said to acquire the "corresponding rights." Of course,

137. Id. at 124-26.
138. Id. at 126.
139. Id. at 127.



the "corresponding rights" are not the same rights as were formerly
vested in the holder of the interest. The easement holder had a
right to exclude the owner; now the owner has a right to exclude the
easement holder. The latter right is not identical with, but corre-
sponds to, the former.' 4°

If any question remained about the inadequacy of the disaggregative
version of the bundle of rights, the matter of residuarity lays it to rest.
Honor6 must refer to "corresponding" rights in this passage because it is
impossible to portray the determination of a lesser interest such as an ease-
ment as the return to the reversioner of a right taken from the bundle; the
owner never had a right that someone else should exclude him from his
property. It is also clear that the incident of residuarity is entailed by the
right of exclusive use. "Residuarity" is just a name to describe the return to
the status quo ante on the determination of what I have called a
license. 141

To summarize: The right to possess, the right to use, and the right to
the income of the thing, to the extent they can be distinguished from the
right of exclusive use, are encompassed by it, since they all depend on the
elements of use and exclusion. The rights to manage and to capital are
encompassed by it as well, save to the extent these include the right to
license and transfer property by contract. The right to make property the
subject of contracts is not antithetical to property in any way, but it is a
different right than the right to property. The right to security is not really
a right of property, but a statement that a right to property is recognized,
and only infrequently overridden by other rights. This is a matter of posi-
tioning the right to property in the clash of competing rights, rather than
an element of the right itself. The rights or incidents of transmissibility
and absence of term indicate the necessity of conceiving a time boundary
on the owner's use of property. I have also argued that property involves
no duty to prevent harm, and that the liability to execution is not a neces-
sary, though in our social context a perfectly explicable, employment of
property rights. The incident of residuarity is a feature of the right of
exclusive use, explained by the nature of the alienability of property.

140. Id.
141. Honor6 doubts that the ultimate residuary can be regarded as "owner." In the end, he

finds that "residuarity is merely one of the standard incidents of ownership, important no doubt,
but not entitled to any special status." Id. at 128. But see Campbell, supra note 53, at 91-94.
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It is perhaps useful to emphasize here one fairly essential claim about
the nature of "property" in law. Recall the definition of the right of exclu-
sive use:

the right to determine the use or disposition of an alienable thing in
so far as that can be achieved or aided by others excluding them-
selves from it, and includes the rights to abandon it, to share it, to
licence it to others (either exclusively or not), and to give it to
others in its entirety.142

The preceding analysis shows that all of Honor's incidents of property
can be accommodated by the right of exclusive use. Moreover, given our
definition of the right of exclusive use, property rights correlate with, or
can be derived from, the duty of others to exclude themselves from the
property. Thus, it is clear that owning property provides an owner with no
powers that he did not have before. An owner's "use rights" in property
turn on whatever natural capacities an owner or his licensees have to
exploit "things" that can be objects of property, such capacities being pro-
tected by the right of exclusive use for those things he owns. Now, of
course, this is not to deny that there are legal powers that go with owner-
ship, such as the power to make a lease. But the power to allow another
person into one's land for a certain term would exist even though there was
no legal power to create a lease. The lease is the particular form of this
arrangement which the law recognizes and regulates in various ways, for
example by creating certain remedial rights. The law may facilitate the
exercise of pre-existing capacities by determining a particular legal mecha-
nism by which they can be employed. This does not mean that the nature
of the exercise of those capacities is transformed into something wholly
different. The law did not create the capacity to make agreements for
consideration, though it is right to say that we have the legal power to
enter contracts. Neither did the law of property create the capacity to eat
apples; property protects my natural capacity to eat apples only in respect of
those apples which are mine. A failure to grasp this distinction provides
another misbegotten foundation for the substantive bundle of rights view.
If we do not look past legal powers which merely facilitate otherwise pre-
existing natural or social powers (a poor term to describe the power to
commit oneself to another person, in an agreement for example), it appears
that property can be nothing more than a series of powers or rights to use
things, all of which have independent legal status. The mistake, however,
is to assume that there is no connection or relations between these powers,

142. See Supra Part ll.B.



rights, and duties, besides the adjective "property." As I have tried to
show, the law cannot but recognize "use-rights," or "powers of alienability,"
if underlying property is a basic coherent right, the right of exclusive use.

The slogan, "property is a bundle of rights," is a verbal representation
of a picture in which property is a complex aggregate of jural relations. But
this picture is founded on the mistaken impression that the elaboration of
how property protects the use of things, and its interrelation with other
rights, shows that property is a natural composite which can be carved "at
the joints" into free-standing parts. What I hope the preceding analysis
explains is that this picture is out of focus. Property is indeed complicated,
but it is complicated because of the natural ability of people to use different
kinds of things in different ways, and because of its situation in a normative
system wherein different rights and duties and powers interrelate and
inform each other. Those complications do not mean that property is itself
a complex, a "natural" aggregate or agglomeration, and it certainly does not
make the analysis of property a hopeless endeavor. Rather, it requires one
to assess the ways people dispose of different kinds of things, and to sift the
interlocking norms of the legal system into categories based on some gener-
ally acceptable perspective. The one I have chosen is a justificatory analy-
sis founded on the interests which different norms serve. One might have
chosen another.

III. THE CONCEPTUAL BUNDLE OF RIGHTS VIEW143

In the last Part, I took the substantive bundle of rights view seriously.
Here I want to take the bundle of rights view seriously in a different way, as
a picture of the way in which we should understand our use of the word
"property." In outline, my argument is that the conceptual bundle of rights
picture is wedded to a particular semantics, the Classical view, which sets
very high standards for the knowledge which a speaker must have in order
to apply a linguistic term such as "property" correctly, i.e., to know that a
concept which a word represents is satisfied by a particular phenomenon,
for example to know that a chattel is property. This semantics has the
drawback that it has proved exceedingly difficult to produce definitions
which provide the rigorous boundaries on application it requires if, on this
semantics, we are to know that a term is applied correctly. On the Classi-

143. My views in this Part have been heavily influenced by those of Jonathan Sutton, whose
comments and criticisms have been invaluable. His own views on the nature of family resem-
blance are expressed in J.K. Sutton, Family Resemblance: An Externalist Approach to Metaphys-
ics (unpublished B. Phil. thesis, Oxford University).
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cal view the failure of theorists to produce a rigorous definition of property
is regarded as a reason to believe that "property" represents a defective
concept: a concept which is useless, or more commonly, one which is
merely a kind of vague marker for a certain sort of discussion, a malleable
and flexible word revealing few limits to its widespread application. This
characterization of concepts ideally suits the bundle of rights picture, whose
catholicism admits infinitely many variations and combinations of rights to
the status of property. In this Part, I criticize this picture and outline an
alternative semantics which makes more realistic claims about the knowl-
edge we must have to use words successfully, and which provides a much
sounder basis for analyzing "property." There is meaning in "property" yet.

A. The Classical View of Concepts

On the traditional view of the meaning of linguistic terms, the Classi-
cal view,1 4 a term's meaning is captured by producing a particular set of
necessary and jointly sufficient conditions for its correct application; a
phenomenon satisfies the concept a term represents because that phenome-
non instantiates a set of properties which are necessary and jointly suffi-
cient for its satisfaction. If "mammalian" is correctly applied to a species if
and only if its members are warm-blooded animals whose female members
suckle their young, then the concept of "mammalian" is satisfied by any
species whose members are warm-blooded and whose females suckle their
young. The Classical view provides a clear standard of correctness for the
use of terms. The definition in terms of necessary and sufficient conditions
draws a sharp boundary around those items to which the term correctly
applies, outside of which are all those items to which it does not.

Despite the attraction of crystalline clarity, it has proved exceedingly
difficult to generate definitions of this kind in the case of many terms. The
reason for this, according to Classical analysts like Russell, was that natural
languages were hopelessly vague. 45 The inability to generate Classical
definitions can lead to a defeatist skepticism about understanding the terms
of our own language, and thus to skepticism about the contribution such
"understanding" could make to an inquiry about the nature of the thing to
which a term refers. In his own discussion of the difficulties in understand-

144. I follow Gordon Baker in calling this "Classical." See Gordon Baker, Criteria: A New
Foundation for Semantics, 16 RATIO 156, 164 (1974) [hereinafter Baker, Criteria]. See also Baker's
discussion of Hart's philosophy of law in G.P. Baker, Defeasibility and Meaning, in LAW, MORALI-
TY, AND SOCIETY, supra note 114 [hereinafter Baker, Defeasibility].

145. See Bertrand Russell, Vagueness, 1 AUSTRALASIAN J. PSYCH. & PHIL. 84 (1923).
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ing the concept of "property," Waldron hits the nail on the head: "[W]hen
jurists'express doubt about the usefulness of general terms such as "private
property" . . . [tihey imply that if we are unable to specify necessary and
jointly sufficient conditions ...then those terms are to be regarded as
ambiguous or confused and certainly as analytically unhelpful."'"

This view might be called the "uselessness" thesis. What I would like
to suggest here is that the slogan, "property is a bundle of rights," repre-
sents not only the substantive thesis discussed in Part II, but also a thesis,
or at least the tacit admission, that the concept of "property" is vague or
undefinable, and so useless in just this way. In other words, the bundle of
rights picture adopts a Classical view of the meaning of terms,'47 and thus
in light of the difficulty of generating a Classical definition holds that
"property" is somehow degenerate or useless.

The best example of the "uselessness" thesis is provided by Grey's
provocative 1980 paper entitled The Disintegration of Property.'48 He be-
gins by identifying the now standard distinction between the concept of
thing-ownership held by the ordinary person, and that of the specialist:
"The specialist fragments the robust unitary conception of ownership into a
more shadowy 'bundle of rights."" 14 9 As a result, he claims, the law and
legal theorists no longer have one single, coherent concept of property. 5 °

Consequently, the concept of property no longer has any role to play in
moral and political discourse.

The essence of Grey's claim is that we no longer have one legal term
"property" which provides a link between various realms of discourse. We
have several terms, whose meanings are related to be sure, but whose mean-
ings are so significantly different that we are mistaken to treat discussions of
''property" in these different realms of discourse as essentially about the
same thing. Furthermore, once we take into account the causes of this
generation of different meanings, principally the way in which the law
facilitated the market-driven creation of legal entitlements "that fractionate
traditional ownership and that create claims remote from tangible
objects, ..... we realize that a single concept of property no longer plays a

146. WALDRON, supra note 1, at 30.
147. Despite what Honor6 said about not treating his list of incidents as a definition of prop-

erty in terms of necessary and sufficient conditions.
148. Thomas C. Grey, The Disintegration of Property, in NOMOS XXII: PROPERTY 69 0.

Roland Pennock & John W. Chapman eds., 1980).
149. Id.
150. Id. at 71-72.
151. Id. at 75-76.



role in the debate, broadly speaking, between liberal capitalists and Marx-
ists.

Grey's argument has drawn an extensive response from Munzer,'52

who argues that on the sophisticated Hohfeld-Honor6 bundle of rights view
of property's 3 "'property' can be used in some overarching way such that
it is an important category in political theory."' 5 4  However, Munzer
regards this claim as being assessable only in light of his treatment of vari-
ous issues of political theory in the rest of his book. 5' He does not out-
line in any rigorous way the basis for the claim that the bundle of rights
concept can incorporate the different "senses" of property. In contrast, my
suggestion here is that one can refute Grey's claim only by showing how his
different "meanings" of property may not represent different meanings for
the word after all. l5 6 Grey's claim is not that the bundle of rights does
not permit one to use "property" in an over-arching way, but that such a
usage must represent a confusion, because there are multiple distinct mean-
ings associated with the term. In other words, his argument is a straightfor-
ward application of classical semantics; if the bundle of rights thesis of
property permits multiple definitions of property, then the term is applied
on the basis of different sets of necessary and sufficient conditions. We
therefore have different concepts, not the same concept. 157

A second, less stark version of the uselessness thesis is the one that
generally prevails. The bundle of rights view leads to a "concept" of prop-
erty which has no determinate realm of application. Rather, property is a
flexible or malleable concept, with no definable essence, and no guidelines
for definition which might in any way govern its application in particular
circumstances. As we have seen, 158 Hoffmaster regards "property" in just
this way. This view is often explained in terms of the "conclusory" nature
of the concept, as indeed Hoffmaster does: "A statement of ownership is a
conclusion drawn from comparing a particular combination of the incidents
of ownership, existing together in a determinate situation, with the para-
digm of ownership." 159

152. MUNZER, supra note 1, at 31-36.
153. Id. at 22-27, 39.
154. Id. at 35 (emphasis added).
155. Id. at 36.
156. Or showing how this can be true of a subset of these "meanings" while others may be

recognized to be aberrant or stipulative meanings parasitic on the normal one.
157. Munzer may implicitly rely on a different kind of semantics, like the one I shall discuss

below, but if so, it is unfortunate that he does not at least mention this in his criticism of Grey.
158. See supra note 45 and accompanying text.
159. Hoffmaster, supra note 45, at 129 (emphasis added).
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The idea here is that "property" is a special kind of concept which is
only used to make particular kinds of legal statements. "Property" is not a
term which simply applies to particular normative situations, say to the case
where I own a house; rather, "property" serves a peculiar linguistic role, as
an identifier that a certain sort of legal or philosophical discussion has
concluded. In other words, "property" is only used prescriptively, to lay
down a rule or state a result in a case for the parties; it is never used descrip-
tively, to characterize a normative situation simply because of the features it
manifests. Interestingly, Hart once held a similar view about the way in
which legal terms typically appear in statements of legal conclusions; the
view is mistaken, as the following passage of Simpson's makes clear, and
Hart later repudiated it.16°

[Tiheorists who attempt to explain the use of legal concepts and
legal terms by supposing either that legal terms or the sentences in
which they occur possess a peculiar logical function, are mistaken;
the error is to suppose that a technical vocabulary must be linked to
a logical function. To a motor-mechanic, qua mechanic, "sump"
means a particular part of a car engine; to a speleologist "sump"
means a passage filled with water for part of its length. But when a
speleologist uses the word "sump" he does not necessarily or typically
use the word in a logically different way from a motor mechanic; he
simply uses the word with a different though related meaning ...
[Tihe logical differences between prescriptions and descriptions
would still exist even if everybody for all purposes made use of pre-
cisely the same conception of a sump. And in the same way, even if
there were no legal concepts, and no divergence ever between the
meaning which lawyers attached to words and the meanings which
other folk attached to them, the logical difference between prescrip-
tions and descriptions would remain. 6'

What is important for our purposes is that this "conclusory" aspect of
"property" is regarded as underpinned by the malleable characteristics of
"property" on the bundle of rights picture. In a discussion about whether
information can be regarded as property for the purpose of the law of theft,
Weinrib states:

[Slince the writings of W.N. Hohfeld it has been generally agreed
that "property" refers to legal interests that exist only as between
persons, in respect of things. The realization that property consists

160. See the discussion in Baker, Defeasibility, supra note 144, at 28-31.
161. A.W.B. Simpson, The Analysis of Legal Concepts, 80 LAW Q. REV. 535, 548-49 (1964).



only of legal relations between people makes it clear that there is no
need for any tangible object to serve as the object of those relations.
It also makes plain the conclusory nature of the term "property": it is
a legal characterization, a statement that the court has chosen to
assign a particular form of protection to the interest in question. 62

Furthermore, "[tihe fact that property is a conclusory term does not help us
decide in what circumstances property rights should be awarded. That
requires some conception of the function of property, which has long been
a matter of some dispute.' 63

These passages appear to betray a confusion, not only between the use
of "property" and prescriptive statements, but a confusion between the
application of a term according to its settled meaning and the stipulation of
a meaning for a term. How else is one to regard Weinrib's notion of "legal
characterization," which implies both that the decision awards a right
which is already defined as a property right, and at the same time that the
decision defines "property" in this instance as the particular complex of
legal relations which is awarded? Such a confusion leads to the idea that
property is a malleable concept which, to a significant degree at least, can
be applied at will, i.e., as if the arguments about whether someone ought to
have property rights in confidential information are arguments about what
property means.164  It confuses the question of describing existing rights,
or putative rights which the court might award, with the prescriptive ques-
tion of whether rights, of whatever kind, ought to be awarded. Hence, the
conclusory nature of the concept of property essentially grants one license
to adopt a particular instrumental perspective when deciding to apply the
concept, without however feeling the need to identify quite what the
instrument is. As one might expect, there appear to be no discernible

162. Arnold S. Weinrib, Information and Property, 38 U. TORONTO L.J. 117, 120 (1988)
(emphasis added) (footnotes omitted).

163. Id. at 121.
164. There is a trivial sense in which to award rights is to define rights, i.e., where the mean-

ing of property at law is identified with a list of all those things that are presently recognized as
property rights, so that the definition of property changes every time an exclusive right to some-
thing is recognized in law for the first time. This trivial sense of a change in meaning would of
course apply to the legal idea of contract and tort as well, so that lawyers would constantly rede-
fine "contract" whenever they drafted a contract which had different terms than any previous
one, and it was recognized by a court. Indeed, it would not seem to matter even if the contract
or property were recognized by the court, so long as legal opinion were such that it would be so
recognized.
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limits to the way the instrument can be fashioned to meet different
ends.'65 To be clear, my criticism of Weinrib is not that he provides poor
arguments for the legal recognition of some kind of exclusive right to confi-
dential information; the criticism is directed entirely to the apparent view,
underpinned by adherence to the bundle of rights picture of property, that
there is no standard for the application of "property" which identifies a
particular kind of exclusive right as a property right.

Thomson's notion of the bundle of rights concept of property provides
a different variant. For her, it suggests that the most we can do to deter-
mine that something does or does not fall under the concept is to assess its
likeness to other kinds of property:

[O]wnership really is no more than a cluster of claims, privileges, and
powers; and if the cluster of rights that a person X has in respect of
his or her body is sufficiently like the clusters of rights people have
in respect of their houses, typewriters, and shoes, then there is no
objection in theory to saying that X does own his or her
body-however odd it may sound to say so, however unaccustomed
we may be to saying so.' 61

The guidance of the bundle of rights view of property is accordingly to
be limited to ascertaining whether or not the item in question shows suffi-
cient likeness to other examples of property, and our linguistic intuitions
("however unaccustomed we may be to saying so") are to be discounted.
But wherein lies this sufficient likeness? Without more, this sort of claim is
little more than a gloss on the previous view that the attribution of "prop-
erty" amounts to a conclusion, albeit one based on (undefined) similarities.
Hoffmaster, for example, combines this view with the "conclusion" view:
Property is a "cluster" concept, in which a central "paradigm" of property
serves as a point of comparison with which novel applications of the term
must show sufficient similarity. 67 As Bix points out, however, a para-
digm serves as a standard for comparison only to the extent that particular
features of the paradigm are isolated as relevant points of comparison, 68

and Thomson, typically, gives no index of relevance to features of compari-
son.

165. See Weinrib's discussion of International News Serv. v. Associated Press. Weinrib, supra
note 162, at 123-25, 135 ("Viewing confidential information as property allows a court to fashion
exclusive rights in a way that protects against any appropriation by improper means.").

166. JUDITH J. THOMSON, THE REALM OF RIGHTS 225 (1990).
167. See Hoffmaster, supra note 45, at 128-30.
168. BRIAN Bix, LAW, LANGUAGE AND LEGAL DETERMINACY 56-58 (1993).
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Some have, of course, claimed that certain elements of the bundle of
rights constitute the "core" of the bundle, and are therefore to be regarded
more in the way of conditions on the application of property. 169  Propo-
nents of this view recognize, however, that it is difficult to assess the signifi-
cance of the "core" since, as Honor points out, the absence of any particu-
lar core elements does not necessarily indicate that an item is not property.
The best such a core delivers is divisions between different kinds of prop-
erty: "core" or "central" items of property versus more attenuated or periph-
eral forms. 170

This brief survey indicates how the bundle of rights picture generates a
sense that property is to be regarded as something less than a determinate
concept (to say the least). The bundle of rights picture appears to assuage
the inability to generate a Classical definition of property in terms of neces-
sary and sufficient conditions by allowing theorists to regard it as a mallea-
ble concept, a concept with something less than a definable essence which
can be turned to this purpose or that as needs be. However, the argument I
shall make shortly is that Classical semantics is not the only possibility for
understanding the meaning of terms, and so we need not be satisfied with
an approach to understanding property as an indeterminate, malleable
concept of this kind.

Special mention must be made of Stephen Munzer here, whose recent
A Theory of Property confirms his status as one of the most philosophically
sophisticated and influential writers on property working today. For that
reason his version of the conceptual bundle of rights view deserves careful
attention. His nuanced treatment of a number of issues in the foundational
first four chapters clearly indicates that he is not of the opinion that "prop-
erty" is so indeterminate as to be useful merely as a vague way of marking
out a territory for discussion. How determinate it is, however, i.e., how
much he thinks the meaning of the concept itself appears to govern its
application to putative items of property, is very difficult to discern. I
should like to go over in detail how flexible, if not slippery, the concept of
property Munzer deploys is.

As I have said, Munzer adopts the Hohfeld-Honor6 bundle of rights
picture of property, largely for its usefulness in providing a flexible frame-
work. His first major application of the bundle of rights picture is in his

169. See Honord, supra note 5, at 113 (identifying the concentration of four of his incidents
as a "cardinal feature of the institution"); Frank Snare, The Concept of Property, 9 AM. PHIL. Q.
200, 202 (1972); Gaus, supra note 113, at 213-214.

170. See Snare, supra note 169, at 204; Gaus, supra note 113, at 214.
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discussion of the rights we have in or to our own bodies. Before beginning,
he announces how he intends the argument.

First, it understands property in a complex and partly novel way. It
endorses in one respect and departs in another from the standard
legal analysis of property. The lawyer usually views property as a
bundle of rights. [The section on body rights as property rights]
endorses this view. Yet it is also possible to concentrate on particu-
lar sticks in the bundle and to identify only some of them as property
rights .... The conceptual innovation here lies in the idea that it is
useful for purposes of analysis to approach property in this complex
way.

... The argument is not that "property" is a helpful way of decid-
ing what to say about various substantive topics. It does not start
with the [sophisticated bundle of rights] understanding of property..
• and then claim, for example, that one could not reach certain
conclusions about these topics unless one thought of them in terms
of property. Rather, the argument is that "property" is both a possi-
ble and an appropriate way of expressing some conclusions about
these topics that one draws through independent moral reflection.
What point or interest attaches to so expressing them? The answer
is that the conclusions indicate collectively how much people's
bodies are like the things that are generally regarded as fit objects of
property rights."l'

This passage deserves comment in several respects. Departing from the
standard bundle of rights analysis to concentrate on particular "sticks" in
the bundle indicates that some sticks are, at least in some contexts, closer
to the core conception of property than others. Second, it is somewhat
surprising in light of Munzer's spirited defense of the bundle of rights con-
ception of property against Grey's attack that in the second passage above
he claims no more than that "property" is fit for expressing conclusions
about a normative situation described independently. This appears to
suggest that all "property" does is mark out an area for discussion, i.e.,

171. MUNZER, supra note 1, at 39; see also id. at 24, where Munzer states: "[T]he idea of
property is indeterminate at the margin. No litmus test can separate rights of property from, say,
those of contract in all cases. Nor do lawyers' language and reasoning manifest, or require, such
a line. It suffices to be able to describe a person's legal position." Munzer does not discuss this
point further, which I should regard as controversial, to say the least. While it is true that
describing someone's legal position is usually paramount in a lawyer's mind, there are significant
areas of law where distinguishing contractual rights from property rights is essential to doing just
that, such as the law of leasehold and freehold covenants.



"property" expresses our naive intuitions about what might be property, but
that is the extent to which the meaning of "property" guides its application
to particulars. All the work is done by independent moral reflection, pre-
sumably in respect of those situations which we intuitively consider to have
something to do with property; one concludes by expressing the results of
this moral reflection, in declaring what are fit objects of property rights.

With respect, this is rather unsatisfactory. In the first place, it is quite
unclear, given the way that Munzer personifies the argument in the quoted
passage, what he means by "the claim that one could not reach certain
conclusions about these topics unless one thought of them in terms of
property." Is the idea that having a concept of property at hand (developed
earlier) is no guide to approaching the topic of property rights in one's
body? Or is it the view that independent moral reflection is capable of
providing a description of any normative situation similar or identical to
those classed as "property" independently of any notion of property? Per-
haps it is both. What he clearly does not accept is that his bundle of rights
picture of property guides any conclusions as to whether that concept
applies. It is small wonder that Munzer believes that "property" is only
useful for expressing conclusions.

Secondly, it is not clear what the status of these conclusions is: Do
they generate the meaning of the concept? Does the reliance on our intu-
itions in the first place carve out a proper, if vague, realm for the applica-
tion of "property," which is then, through independent moral reflection,
refined into a more sophisticated concept of "property"? Is this process
iterative? Do we eventually reach "reflective equilibrium?" None of this is
made explicit, though Munzer does place a heavy reliance on the intuitions
we have about the boundaries of property, which he then refines or expli-
cates in terms of a bundle of rights. For example, to return to Munzer's
departure from the standard bundle of rights approach to privilege certain
of its sticks, the "right to transfer" stick used to distinguish personal rights
and property rights is treated as special purely on the basis of intuitions
about what would constitute an extreme view about the scope of the term
"property."'7

172. Id. at 40. Munzer argues that his "analysis of moral property rights" will depart from
"Hohfeld and legal materials, for some key distinctions do not always reflect lawyers' linguistic
intuitions regarding 'property."' Id. Munzer's claim that the two extreme views (that no body
rights are property rights and that all body rights are property rights) are both wrong, is based on
his perception of our intuitions. Id. at 45-47. Munzer's identification of the right to transfer as
the stick in the bundle deserving emphasis for the identification of property rights in the body is
both theory-driven and intuition driven. "It is theory-driven because part of the motivation for
introducing it is to aid in the conceptual analysis of body rights and property rights and, eventu-
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Munzer's work is a particularly interesting example principally because
of his awareness that a term like "property" must have some boundaries on
its correct use to have any usefulness at all. Unlike some of the theorists I
have discussed above, Munzer does not make outlandish claims about the
malleability of the term while at the same time asserting that it meaning-
fully applies to describe a particular legal situation. Nevertheless, unable to
rely upon a classical definition, or indeed, any definition beyond the unin-
formative formulation that property is a bundle of rights, he is only able to
justify the boundaries he sets on the term on the basis of his linguistic
intuitions. The reliance on intutions rather than upon an articulated
analysis of property should not be regarded as a tacit admission that prop-
erty is undefinable. Yet given his adherence to the bundle of rights formu-
lation, Munzer's reliance on intuitions is at least suggestive of the idea that
understanding property as a bundle of rights provides no direction to one
who wishes to articulate the meaning of "property."

What I have been attempting to describe in this section is the general
shape or picture of the way in which the meaning of "property" appears to
be understood through the bundle of rights lens. On the most extreme
view, "property" has no meaning, and is therefore useless in any discussion
about property, funnily enough. On the more common view, property is
indefinable or indeterminate, but the framework of the bundle of rights
allows one to think about similarities between different examples of prop-
erty. One may also decide on an intuitionistic basis to treat some elements
of the bundle as core elements, or as particularly important ones as the
need arises. What the concept actually is does not have any role to play in
determining the bounds of its application, though "property" is useful for
expressing conclusions.

There is a great deal wrong with this picture. For example, if the
meaning of "property" is so indeterminate as to offer no guidance as to
when "property" should be applied, why on earth should expressing our
conclusions about something in terms of it have any point at all? We know
that Munzer says it is useful to say "how much people's bodies are like the
things that are generally regarded as fit objects of property rights," but there
appears to be no good reason for agreeing with him if we are not any good
at describing what a fit object of property is in the first place.

My explanation for the currency of the preceding views is that: (1)
they implicitly rest on the assumption stated in the passage from Waldron,

ally, in the moral and constitutional examination of these rights." Id. at 49. But only because
this emphasis on transfer accords with our intuitions does Munzer fiisd it a useful theoretical aid
to conceptual analysis. Id. at 49-50. Thus again, the underlying justification is pure intuition.
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that unless a classical definition of a term can be formulated, a term's
meaning and therefore its usefulness is in doubt, or at least significantly
diminished; and (2) this impression is perpetuated by the slogan that "prop-
erty is a bundle of rights," since it appears to ratify the conclusion that"property" is insufficiently defined, on the Classical view, and so we must
regard it as a flexible or malleable concept. This view appears to be en-
trenched, and perhaps only an alternative will dislodge it.

Before turning to that alternative, I should make clear that I am not
suggesting that one needs to have a rigorous definition of "property" before
one can discuss larger questions of political and moral theory that concern
property. If one knows how "property" applies in paradigmatic cases, or
one's intutitions about its use are sound, one is entitled to do just that. On
the other hand, the dangers of doing so must be recognized as well, espe-
cially for complex concepts like "property." It may be the case that knowl-
edge of paradigmatic cases and sound intuitions does not suffice. Consider,
for example, the means Waldron employs to defer any plausibly rigorous
analysis of "property," while still regarding his book to be about the right to
private property. Following Dworkin and Rawls, he adopts a concept-con-
ception distinction. 173

The concept of ownership is the very abstract idea ... a correlation
between individual names and particular objects, such that the
decision of the named individual object about what should be done
with an object is taken as socially conclusive. The rules of real or
postulated legal systems assigning rights, liberties, powers, immuni-
ties, and liabilities to people in regard to particular resources amount
to conceptions of that abstract concept. 174

Yet it is essential to realize that Waldron and many others only get
these conceptions off the ground by bracketing the sorts of "things" that
can be held as property. Both Waldron and Christman wish to discuss
issues concerning the just distribution of resources, and so proceed on the
basis that the right to property protects tangible objects and other valuable
resources. The exact limits on what resources are protected by the right to
property is not of immediate concern, since it is plain that a great many
are, and they wish to test the limit of any conception of the right to prop-
erty which would justify their distribution.' Both regard tangible
resources as a first approximation of the objects of property, and assume

173. WALDRON, supra note 1, at 52-53.
174. Id. at 52.
175. Id. at 33-37; CHRISTMAN, supra note 1, at 24.
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that whatever they say can be extended to other kinds of property. Munzer
also brackets the question of things before moving on to his development of
a conception of property:

[T]he idea of property will remain open-ended until one lists the
kinds of "things" open to ownership. In a legal system, it will be
mainly a descriptive task to compile the list. In political theory, it
will be a normative problem to show what things should be open to
ownership. 176

Since, however, one of the most controversial conceptual issues which
an inquiry into property raises is the nature and kind of "things" that can
be owned, one has the right to be skeptical about general justifications of"property" which avoid some determination of this.177 It is also clear
that, throughout their books, both Waldron and Munzer regard the justifi-
cation of property as intimately related to the justification of market or
contractual transactions; yet as I have suggested in the last section, I hope
plausibly, justifying contractual transactions has nothing necessarily to do
with justifying property. And Christman, to take another example, rejects
the idea that the right to property necessarily encompasses any rights of
transfer, even gratuitous transfer.' So while I am not claiming that we
cannot discuss concepts which we can provide no rigorous definition of, at
the level of sophisticated and abstract theorizing, rigorous definitions are
certainly not to be regarded as unimportant, much less otiose.

B. The Criterial View of Concepts

The alternative to Classical semantics is underpinned by the replace-
ment of "conditions" (as in necessary and sufficient conditions) with "cri-
teria," for the correct application of terms, and is largely based on

176. MUNZER, supra note 1, at 23. Later on in his book, Munzer does identify a "materi-
ality" requirement, which applies to all objects of property, directly or indirectly. See Parts IV.C
and IV.D for the view that materiality is essentially a concern regarding the criterion of exclusion
for property, not its "thinghood," i.e., its status as a possible object of property. One needs no
materiality requirement for patents-the significance of canonically formulating an invention is
not the paper it is written on, but its publicity and definition of the scope of the right.

177. See Schroeder, supra note 8, at 256-70, for further criticisms of this maneuver. To be
fair to Munzer, he does devote a chapter to describing the limits to which body rights can be
regarded as property rights. MUNZER, supra note 1, at 37-58.

178. CHRISTMAN, supra note 1, at 3-44. Christman has more recently made clear that al-
though gifts or requests can be regarded as an extension of an individual's control rights, i.e., theright to dispose of one's property as one may wish, he places these squarely in the category of
income rights, as they will affect the overall distribution of property. John Christman, Distributive
Justice and the Complex Structure of Ownership, 23 PHIL. & PUB. APP. 225, 234 (1994).
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Wittgenstein's later writing on language and rule-following found in the
Philosophical Investigations.179 A criterial theory of the meaning of terms
has been the subject of much discussion amongst philosophers, and my
purpose here is not to explore the many and difficult issues that it
raises.18 0 Its main value here is that it allows us to outline a theory of
terms on which the absence of Classical definition is not to be regarded as a
sign that a term has a diminished, much less no, meaning.

A "Criterial" explanation of meaning asserts that there being grounds
for correctly applying a term does not consist in there being a set of neces-
sary and jointly sufficient conditions that applies in all circumstances.
There is no set of necessary and sufficient properties which constitute the
phenomenon, i.e., a single set of properties in virtue of which a concept
can be said to be satisfied. The reality is more complex. One phenomenon
may satisfy a concept in Case A because it possesses a certain set of proper-
ties, and another phenomenon may satisfy the concept in Case B because it
possesses a different set of properties. Furthermore, a phenomenon posses-
sing a certain set of properties may satisfy the concept in one set of circum-
stances, but not in another. We can call such sets of properties "sets of
criteria for the satisfaction of the concept," that is, sets of properties whose
possession by phenomena allow the correct application of the concept's
term. On the Criterial view, a concept may be satisfied by different sets of
criteria in different circumstances.181

The Criterial view is intuitively appealing in that it seeks both to
explain the determinate character of concepts and thus a standard of cor-
rect usage for the term which represents the concept, while recognizing the
real diversity of phenomena which, in a real diversity of circumstances,
satisfy complex concepts underpinning terms like "property." It takes
account of the probability that circumstances may exist, and certainly can
be imagined, in which the use of a term, although in some sense justifiable,
is problematic or paradoxical.

Now it may appear that if one adopts a Criterial view of concepts, the
link between the meaning of a term and its range of application is sun-
dered. If the same term applies to phenomena exhibiting different features
depending on the circumstances, it may appear that there is nothing which

179. WITTGENSTEIN, supra note 13.
180. In particular, questions regarding the relationship of criterial semantics to anti-realism.

See CRISPIN WRIGHT, REALISM, MEANING AND TRUTH 241-86 (1987); Baker, Criteria, supra
note 144, at 157-59.

181. In the limiting case, a concept may be satisfied by one set of criteria. It is important,
however, not to conclude that in this limiting case we readopt the Classical view of concepts;
that view does not account for the role of circumstances, discussed below.
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unifies our application of the term to these disparate items. A term may
appear to say nothing more about the items to which it applies than does
the name Tom about all the people who have been so named.

This skeptical characterization of the Criterial view of concepts trades
on the fact that criteria for the application of a term are localized to partic-
ular circumstances. If there are no necessary and sufficient conditions
which operate to govern the application of a term in all circumstances,
there appears to be nothing preventing its application on the basis of wildly
disparate sets of criteria in extremely localized circumstances. Thus calling
A "property" in circumstance X would evince no similarities with calling B"property" in circumstance Y. The apparent danger of a Criterial view of
concepts is that terms have nothing like a determinate meaning, that such
terms are useless, or nearly so; and thus we are back to the bundle of rights
picture of property. This is a mischaracterization, however, based on seeing
the Criterial view through Classical spectacles.

The best general introduction to the notion of criteria is found in
Baker's 1974 article, Criteria: A New Foundation for Semantics,"s2 in which
he isolates four characterizing features of criteria.

First, like the necessary and sufficient conditions in a classical defini-
tion, criteria determine the sense or meaning of the expression for which
they are criteria. There are different variations on this thesis. In its weaker
version, criteria merely contribute to meaning; more controversial is wheth-
er criteria should be regarded as completely determining meaning, and that
any change in the meaning of an expression would entail a change in the
criteria for its correct use.18 3

Second, whether criteria support the correct application of an expres-
sion depends on the circumstances. In other words, criterial support for the
application of an expression is defeasible. Criteria x, y, and z may serve to
support the application of an expression in one circumstance, but not in
others.8 4

Third, the relation between criteria and the terms for which they are
criteria is an internal relation of grammar. Criteria do not serve as empiri-
cal evidence which increase the probability that an expression is properly
applied. There are features which are so related to the use of expressions,
what Wittgenstein called "symptoms"; 8 5 but criteria are not these. For
example, in some circumstances, a metallic lustre is a symptom, which

182. Baker, Criteria, supra note 144.
183. See id. at 161.
184. See id. at 161-62.
185. WITTGENSTEIN, supra note 13, §§ 354-356; see also id. § 79 (citing examples).



provides empirical support for applying the term "gold" to an item, al-
though "gold" is correctly applied on the basis of a criterion, let us say its
atomic number. The meaning of "gold" is a function of that criterion, for
it is that which determines the items to which "gold" properly applies.
Symptoms for gold do not have that internal, definitional, relation to the
meaning of the term."16

The last feature that Baker describes is the most philosophically con-
troversial element of Wittgenstein's notion of criteria and the way in which
they support the correct application of expressions. If criteria exist in the
right circumstances, then one can be certain that the term is applied cor-
rectly. Since however criteria are defeasible in certain circumstances, that
an expression is correctly applied although the certainty cannot be beyond
all possible doubt. The key to understanding the plausibility of this
thought lies in the second and third features above, i.e., that the correct-
ness of applying an expression on the basis of criteria is circumstance-
dependent, and that the relation between an expression and its criteria is
one of grammar.

Understanding both these features of the criterial view depends, in
turn, on understanding rule-governed behavior. Language is a rule-gov-
erned practice, and so the use of our linguistic expressions is governed by
rules, rules of grammar. The correct application of a linguistic expression is
circumstance-dependent because rules in general are. Rules are circum-
stance-dependent because they are grounded in the actual practice of the
users of the rules. Rules are utilitarian devices, so to speak. They are only
to be used in certain circumstances, that is, where they are useful. Accord-
ingly, criteria for the correct application of a rule are similarly dependent
on the particular situations where a rule does duty. The grammar of an
expression consists in the rules by which an expression is correctly used,
and the rules for the use of an expression define the internal relation be-
tween the criteria for an expression and the expression itself, as the follow-
ing passages from Baker and Hacker explain.

Philosophers have notoriously found difficulty in making sense of
Wittgenstein's remarks about criteria. The crucial problem is to
explain how an internal relation can be defeasible. Defeasibility
amounts to the absence of any entailment, while an internal relation

186. See Baker, Criteria, supra note 144, at 162-63. What may serve as a criterion in some
circumstances may be only a symptom in others. That there can be a distinction between symp-
toms and criteria in a given circumstance is the important point, since that makes the distinction
between mere empirical support for the use of an expression and the grammatical standard for its
correct use.
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must be a necessary connection. Can there be necessary connec-
tions that fall short of entailment?

* . . The cash-value of classing certain statements as necessary
truths or as rules of grammar is to characterize their use. This has
two distinctive facets. One is that such a statement has a particular
role in such normative activities as teaching the use of expressions
and in justifying and criticizing applications of expressions. The
other is that these statements are ex officio immune to impeachment.
Nothing counts as a legitimate challenge to a rule of grammar, and
hence nothing qualifies as a justification of it.

... Defeasibility concerns the conditions under which we coun-
tenance a principle of inference and the conditions under which we
judge its application to be unwarranted. But the fact that there are
restrictions on the application of a rule of grammar does not alter the
character of the rule that is applied when these conditions are met.
Puzzlement about criteria arises from attempting to write into the
formulation of every acknowledged rule of grammar the conditions
under which it is applicable.

There is no cogent argument proving that the mere fact of defeas-
ibility (the possibility of defeat) justifies doubt or the denial of cer-
tainty. The presence of defeating conditions justifies doubt, but the
intelligibility (imaginability) of defeating conditions does not. The
supposition that defeasibility justifies doubt is tantamount to the
absurd proposal that possible doubt is a kind of doubt, that imagin-
able reasons for doubt in other circumstances are, in these circum-
stances here and now, actual reasons for doubting."7

In order to explain how a criterial view of concepts can explain terms
like "property" in a more precise way, I shall consider Wittgenstein's
notion of family resemblance, which is nothing more than the application
of a criterial view of the meaning and correct application of expressions to
predicates. 18

Wittgenstein's leading example of family resemblance used the con-
cept "games." ' 9  One may look at all the particular features of a game:
counters, playing surfaces, rules, and so on, but some thing's possession of
some or many of these features will not necessarily make it a game. Simi-

187. G.P. BAKER & P.M.S. HACKER, SCEPTICISM, RULES, & LANGUAGE 111-114 (1984).
188. See Baker, Criteria, supra note 144, at 171.
189. WITTGENSTEIN, supra note 13, §§ 66-67.
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larly, as between games, there is no list of features either common to all, or
which are necessary in some disjunctive sense (e.g., either there is a playing
field, or a playing board, or a set of cards with symbols on them, etc.),
which determine them all to be games.190 Words like "game" perform
roles in language which are more involved and complex than a "necessary
and sufficient set of conditions" model allows.' 9'

Now it might appear that such a view of concepts may coincide per-
fectly with the bundle of rights view of "property." There is no common
list of the rights an owner has which define his legal position, only a series
of rights of which any particular example of property partakes several.
"Property" is not definable by anything which resembles what we ordinarily
call a definition; its meaning can only be revealed through our familiarity
with examples of its use. This'might be the view Honor meant to advo-
cate, and it characterizes one interpretation of Wittgenstein's passages on
family resemblance. 192 Such a view isolates these remarks from the rest of
the Philosophical Investigations, treating them as a side issue Wittgenstein
disposed of before moving on to the rule-following considerations.
'Wittgenstein is taken to have isolated a group of terms such as "game"
which are not amenable to any kind of conceptual analysis, and which we
should therefore leave alone and not try to analyze, since saying anything
about them, as opposed to merely pointing out examples of their use, is to
say nothing of consequence. On this view the conceptual bundle of rights
view read as a "uselessness" thesis about "property" may thus spuriously
claim support from Wittgenstein's later work for the further claim that
conceptual analysis of "property" is similarly useless. 93 In contrast, the
position I am adopting here is that a family resemblance explanation of the
meaning, or "definition," of terms can be treated as the general form of

190. Id. §§ 66-68.
191. See id. § 182.
192. See, e.g., BEDE RUNDLE, WITTGENSTEIN AND CONTEMPORARY PHILOSOPHY OF LAN-

GUAGE 40-63 (1990). Rundle seems to think that any explanation of a term which says some-
thing in general about a term's meaning is ruled out on the family resemblance model. As we
shall see below, this is simply not the case. The precise way in which family resemblance is to be
situated within Wittgenstein's later philosophy is a difficult one. See, e.g., Renford Bambrough,
Universals and Family Resemblances, 61 PROc. ARISTOTELIAN Soc'Y 207 (1960-61); R.W.
Beardsmore, The Theory of Family Resemblances, 15 PHIL. INVESTIGATIONS 131 (1992); James E.
Bellaimey, Family Resemblances and the Problem of the Under-Determination of Extension, 13 PHIL.
INVESTIGATIONS 31 (1990); Douglas Huff, Family Resemblances and Rule-Governed Behaviour, 4
PHIL. INVESTIGATIONS 1 (1981).

193. This is probably most clearly the case with Hoffmaster's remarks. See Hoffmaster, supra
note 45, 128-30.
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such explanations. 94 Wittgenstein's passages on family resemblance are
therefore to be regarded here as intimately linked, to his ideas on criteria
and rule-following.

On the family resemblance view correctly understood, a concept can
be satisfied in virtue of the satisfaction of different criteria in different
circumstances. However, in any particular case where a term is correctly
applied, it is one set of the criteria which satisfies the concept, and which
particular set is determined by the circumstances.195 Possessing a con-
cept, i.e., understanding when it is satisfied, is being able to apply the con-
cept-term according to the right set of criteria in the right circumstances,
for example, applying "property" both to the case of an estate in land and
to the case of patent rights.

The signal feature of this view that must be explained is the distinc-
tion between the criteria for the correct application of a term, and the
circumstances in which the term is correctly applied on the basis of those
criteria.'96 Recall that on the Classical view, there is no distinction be-
tween criteria and circumstances. A term is applied on the basis of a set of
necessary and sufficient conditions, which covers all possible circumstances
of application. On the Classical view, one attempts to "write into the
formulation of every acknowledged rule of grammar the conditions under
which it is applicable." If criteria and circumstances must be distinguished,
then how do we do it? What makes one feature of the world part of the
characterizing criteria of the concept in question, and another merely part
of the circumstances in which the concept is satisfied by those criteria? To
answer this question, it is necessary to consider the usefulness of a concept.

The distinction between criteria and circumstances trades on the
difference between the constitutive features of a capacity, or a tool, and its

194. But see WITTGENSTEIN, supra note 13, § 77. This section may appear to stand in the
way of the proposition that family resemblance is meant to be the general form of the explana-
tion of meaning of terms, since this section can be read to the effect that Wittgenstein wished to
restrict the notion of family resemblance to certain concepts, like those in aesthetics or ethics.
However, I think it more reasonable to regard the mention of aesthetic and ethical terms as
examples of, not limits on, the scope of Wittgenstein's discussion. Note, for example, how the
preceding sections discuss all manner of terms: "game," id. § 71; "blue," id. §§ 72, 73; "leaf," id.
§ 73; "knowing" and "saying," id. § 78; proper names, id. § 79; "chair," id. § 80. Section 77 may
be regarded as a somewhat anomalous passage in any case, since here Wittgenstein appears to
adopt the idea that complex terms have many meanings, not a meaning which is realizable by
different criteria in different circumstances, which opposes the general trend of his thought. See
RUNDLE, supra note 192, at 49.

195. It is useful to use "determining" rather than "defining" of features of circumstances, to
avoid confusing criteria, which are defining features of a concept, with similarities and circum-
stances, which are not.

196. See WITTGENSTEIN, supra note 13, §§ 181-183.
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usefulness when employed. While it is not possible to understand what a
capacity or a tool is without understanding something of the normal uses to
which it can be put, one can still identify that capacity or tool when one
comes across it without reflecting on its utility in that circumstance. A
hammer is still a hammer when it is used as a doorstop.

Imagine, however, that one is presented with an object which appears
to possess all the characteristic features of a hammer, and asked what it is.
One might well say, "It's a hammer, of course." Now one is told that it is
an artifact produced by an alien culture and used as a tuning fork. Despite
initial appearances, the object is not a hammer, as the tour guide in the
Museum of Alien Culture would inform the group of school children who
reasonably but wrongly guessed at what it was. Criteria instantiate a con-
cept in any particular circumstance because, in that circumstance, they
instantiate the utility, or point, or consequence for us,' of that con-
cept's applying-that is, the usefulness or role of the term in language. The
visual or physical criteria we employ to apply the term "hammer" are per-
fectly sufficient in circumstances where the object is a regular hammer.

In general, there will be different criteria for the application of the
same term in different circumstances, i.e., different phenomena will satisfy
the same concept. For example, the consequence of having knowledge of a
state of affairs is that one has a kind of certainty about that state of affairs.
What counts as criteria for knowledge will turn on what provides that
certainty in particular circumstances. Is it knowledge of a mental state, of a
perception, of an historical event, of another's being in pain, of another's
grasp of a concept? From this perspective it is easy to see why there may be
different sets of criteria for a concept in different circumstances, as well as a
set of criteria's instantiating a concept in one circumstance but not in
another, because different circumstances will alter how a particular utility,
or consequence, will be instantiated. The scope of a concept's utility will
not, in general, be equivalent to the area of application of any particular set
of its criteria. The consequences of a concept's applying may be instan-
tiated by different features of different situations for the obvious reason that
the same end may be achieved by different means in different circum-
stances. In some cases, because of the circumstances, the point or utility of
a concept will have some obvious bearing, though the concept does not
apply. For example, the fact that I can bargain with someone over my

197. In the sense of a consequence deemed important, such as the consequence of something
having moral significance, or an animal being a carnivore. I use "consequence" so as not to sug-
gest that all matters of relevance to us are matters of human "purpose" in a narrow sense, which
"usefulness" or "point" might seem to do.
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labor may raise similar concerns with my bargaining over the sale of a chat-
tel. Thus, one of the consequences of property ownership in a society that
recognizes freedom of contract arises from "being able to work," yet labor is
not property (though for some defined purposes it can be so considered, for
example in economics, where any "entitlement" "alienable in a market"
may be dubbed "property").198

Similarly, criteria which in some circumstances provide for the applica-
tion of the concept in other circumstances do not so provide. For example,
it may be the case that one meets a complete set of criteria which normally
indicates the ownership of a fee simple, but the imposition of various duties
following, say, its historical listing, may be such as to render absent the
consequences of having that "property right."' 99

The relations amongst a concept and its utility, its sets of criteria and
circumstances, are brought together with the notion of similarities. The
reason why multi-criterial concepts are useful is that they bring together
phenomena which have relevant similarities, that is to say; similarities
which are useful to observe or consider or act upon, similarities of some
consequence for us. For example, a word like "sibling"2" would appear
to have very little value, except in regard to things like genetic diseases, for
a culture in which all children were removed from their mothers at birth
and raised in large collectives. "Sibling" is useful for us because of a host of
relevant features that siblings manifest, e.g., they tend to share a personal
history, and have special bonds of affection both to themselves and to their
relations. Similarly, the utility of "ownership" is manifest in the various
ways in which the protection of our interest in exclusively determining the
disposition of things across cases of ownership is relevantly similar: For
example, this protection manifests various functional utilities such as pro-
tection, nutrition, privacy, investment, freedom of action, and security. In
general, a concept will manifest a plurality of useful similarities. Further-
more, a concept is useful because it expresses a network of similarities; not
every item satisfying the concept need express them all, nor need one be
common to all,'O but clearly it must express "enough" in some sense;

198. See WIT0GENSTEIN, supra note 13, § 69 (discussing the drawing of a boundary for the
application of a concept for a special purpose).

199. 1 imagine a case where the historical listing of a building has extreme consequences: say
a legally imposed duty not only to refrain from unhistorical modifications, but also to maintain
the property in a certain state. In such a case, the owner might no longer be regarded as owning
a fee simple as normally understood; rather, he would own the right to indefinitely occupy a
particular building.

200. The example is Sutton's. Sutton, supra note 143, at 40-42.
201. WrITGENSTEIN, supra note 13, § 67.



otherwise the concept's applying to it would not be useful to us. "Sibling"
is meaningful for expressing a host of similarities between siblings, and
"property" for a host of different consequences relating to the exclusive use
of things.

These "utilitarian" similarities, these useful or consequential resem-
blances between the "items," are the basis of the family resemblance expla-
nation for the meaning of concepts. The family resemblance is constituted
by the different relevant similarities between the items to which the term
applies. The application of the term is realized by different sets of criteria
in different circumstances, since differently constituted items will manifest
these similarities in different circumstances. These similarities make it
useful to deal with the different items possessing these criteria as satisfying
the same concept. Thus, this network of similarities reflects the role of a
multi-criterial concept in the language. 02 In the case of property, the
"items" which show this family resemblance are the various normative
situations, or legal relations, to which property "applies." It is not any
resemblance between the actual objects of property, such as a house or a
copyright.

There is a second aspect to understanding how criteria are distin-
guished from circumstances on the family resemblance view. Similarities
play, in effect, only a negative role in determining the correct application
of a term. That is, similarities only serve to indicate to a language user that
an application of a term is incorrect; while the language user must know
what the criteria are for the application of a word in order to apply it cor-
rectly in the right circumstances, the language user needs to have no know-
ledge of the circumstances of application of a term, nor any knowledge of a
list of trans-criterial similarities which manifest the role of the word in the
language. This is in stark contrast to the knowledge requirements of the
Classical picture. Classical definitions in terms of necessary and sufficient
conditions require the language user to know about every possible feature of
the world (indeed of every possible feature of any possible world) which bear
on the application of the term. On the family resemblance view, the inter-

202. Nothing I say here is intended to deny the possibility of defective multi-criterial con-
cepts in language, whose satisfactions in virtue of different criteria in different circumstances do
not reflect a useful network of similarities, such that the concept displays no unified role in the
language across its applications. In general, one does not find defective concepts in general use
in a natural language-defective concepts tend to inhabit philosophical or theoretical discourses.
For example, "property" may be defective on Grey's analysis if "property" is so fragmented as to
play different roles based on different criteria in different discourses. "Property" is not to be
regarded as defective, however, only because of the failure of theorists, under the influence of the
bundle of rights picture, to produce a Classical definition of it.
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action of circumstances and criteria only rises to consciousness, prompting
the language user to consider, in the case of an application of a term on the
basis of a set of criteria which are inappropriate in the circumstances. In
other words, a speaker need only be able to recognize when the circum-
stances disallow the application of a term on the basis of one set of its cri-
teria. Let me explain.

It is the claim of family resemblance that we recognize when a term is
used outside its normal realm of application, and that this is a fact about
linguistic ability. 3 On the family resemblance view, we might say that
learning a concept is learning to distinguish criteria for the application of a
term from all the features of the surrounding circumstances: Criteria are
those properties which are relevant for the satisfaction of a concept, and it
is these features which are stressed when we learn words. And we learn
words in circumstances where the criteria are effective for the application of
the term. It is not necessary to notice the relevant similarities between
phenomena instantiating different sets of criteria in different
circumstances-we are able simply to learn that different sets of criteria
satisfy the same term. The role of similarities and the utility of a concept
are essentially negative. When a set of criteria is present in circumstances
where few or none of the relevant similarities with cases where the concept
is satisfied are present, then alarm bells ring, because nothing like the same
concept is instantiated by the criterial properties. There is a critical
absence of similarity between this putative application of the term and all
the other applications of the term which form our experience of usage.
This negative recognitional ability (recognizing when a term does not apply)
is distinctly different from the knowledge of the criteria by which we apply
a word. It does not consist in a set of sub-concepts which can be listed and
added to the criteria, so that we might hopefully produce a Classical defini-
tion. The ability depends upon our familiarity with the world, and our
familiarity with the particular circumstances in which a word is usefully
applied.

This negative recognitional ability can be illustrated by Hart's famous
example of a rule used in problematic circumstances, "No vehicles in the
park, '" °" and one of Fuller's responses to it. This should be an intuitively
plausible illustration for lawyers, since it is a common experience in the
development of the law that different unforeseen factual situations defeat

203. This point has been extensively developed, to my knowledge, only by Sutton. See
Sutton, supra note 143, at 34-38.

204. H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARV. L. REV. 593,
607 (1958).
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what would otherwise appear to be straightforward applications of a legal
category or norm. Legal rules and linguistic concepts are both normative,
with standards of correctness for their application, and both depend upon a
distinction between criteria and circumstances.

Imagine oneself presented with a statute which says, rather laconically,
"No vehicles in the park." Fuller asks what we are to say to the group of
patriotic citizens who wish to mount a truck used in the war on a pedestal
in the park.2°5 The rule that should straightforwardly apply to a truck is
defeated in the case of the statue truck, yet it seems pointless here to say
that the rule does not apply because the criteria for a vehicle is not met, for
trucks are vehicles. What defeats the application of the rule is the circum-
stance that the truck is not being used as trucks normally are, and for that
reason the rule does not apply. Understanding a norm involves being
familiar with the circumstances which manifest its utility or point, and
realizing that circumstances will arise where the application of a rule will
have no utility, or be pointless. Anyone who understands the rule will
recognize that in these circumstances the rule does not apply regardless of
whether the word "vehicle" correctly applies to the truck. This case, then,
is not a case about whether the individual words of the statute apply, but a
case about whether the rule the statute expresses applies.

This does not mean that in normal circumstances one must bear the
purpose of the rule in mind. In normal circumstances, one simply applies
the rule on the basis of the criteria for its application. 2°  The consider-
ation of the rule's purpose only rises to consciousness, the alarm bells ring
as it were, in the case of the dubious application of the rule. I am assuming
for the purposes of the preceding example that the purpose behind the rule
was to regulate the kind of traffic that may go on in the park, i.e., restrict-
ing it to foot traffic. It is the familiarity with the sorts of purposes rules
have, purposes we have learned through the practice of applying such rules,
which generates the ability to recognize that no plausible purpose is served

205. Lon L. Fuller, Positivism and Fidelity to Law-A Reply to Professor Hart, 71 HARV. L. REV.
630, 663 (1958).

206. Cf. ANDREI MARMOR, INTERPRETATION AND LEGAL THEORY 124-54 (1992) (defending
the distinction between easy and hard cases and asserting that a straightforward application of the
rule is possible in the former). In general, with respect to a statute, "apply the rule" is applying
what is expressed by the meaning of the words and the syntax of the relevant provision. And as
Hart pointed out, the meaning of a rule will be in doubt if the application of one of the terms,
like "vehicle," is itself in doubt in the circumstances. Circumstances naturally affect the applica-
tion of a rule at different levels, since the meaning of a rule depends on the meaning of the sub-
concepts upon which it depends. Correspondingly, the meaning of a rule formulation, its expres-
sion in a statute for instance, depends on the meaning of the terms in which it is formulated or
expressed.
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by application of the rule on the basis of the criteria in these circumstances.
I therefore take issue with an analysis which treats the case of the statue
truck as illustrative of a hard case/easy case distinction.2 7 This is not a
hard case; any competent judge would realize at once the incorrectness of
applying the rule in these circumstances. The case can be made a hard one,
however: All one needs to do is conceive a different rule serving another
purpose, which nevertheless is applied on the basis of the same criteria as
the first rule in other circumstances, but unlike the first rule, applies in these
circumstances as well. This is something lawyers are very good at doing. For
example, consider the possibility that the rule, "No vehicles in the park," is
not intended to regulate traffic, but to maintain a bucolic atmosphere.
Perhaps the park is a nature sanctuary, and the concern is not with the
safety of pedestrians, but with a desire to create a haven from the mechani-
cal trappings of a technological society. On that view, the statue truck
would fall under the rule as clearly as any other vehicle. Now it is impor-
tant to notice that this reconceptualization creates a different rule, which
shares criteria for its application with the previous rule in some circum-
stances, but not all. What makes a case a hard case is that sometimes it is
quite clear that there are several truly plausible candidates for purposely
applying a set of criteria over a different range of circumstances, 208 each
of which purposes may be justified as grounding a different rule of law.
Dworkin's treatment2 of Riggs v. Palmer1 ° as a hard case involving
"theoretical disagreement" provides an example. The majority was willing
to regard the circumstances of murder as one in which the alarm bells ring;
the right to inheritance did not apply, since underlying all rules of law is
the general principle that no person should profit from his own wrong.
The dissenting judge was of the opinion that the only purpose of inheri-
tance law was to direct the disposition of a testator's property; no further
purpose or principle existed to make the circumstances of murder affect the
rule's application. (He felt that punishment for wrongs was the province of
the criminal law.)

This characterization of hard cases brings out Baker and Hacker's
claim about the imaginability of doubt. Any rule can be made problematic
in any given circumstances by imagining some odd purpose behind it. But
the imaginability of such an odd purpose is not in any way equivalent with

207. See id. at 125-29.
208. Or several truly plausible candidates for purposely applying sets of criteria over different

ranges of circumstances.
209. RONALD DWORKIN, LAW'S EMPIRE 15-20 (1986).
210. 22 N.E. 188 (N.Y. 1889).
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a truly plausible alternative purpose. Riggs v Palmer is a hard case because
both views about the scope the rule of inheritance are plausible. And on
this view we regard the acceptance of a new purpose behind the application
of criteria as judicial recognition, i.e., creation in positive law, of the new
rule-if the purposes behind "the" rule are being discussed, we are deciding
which rule to apply. There should be nothing alarming about this. The
case-based development of the law in essence uses the ability of lawyers to
conceive of plausible alternative rules which can account for the criterial
application of "the rule" in all the past circumstances, but which serve
different purposes or reasons for those past applications."' The possibil-
ity of an alternative rule does not generate global uncertainty over the area
of application of the rule. Any useful rule will apply over its correct cir-
cumstances of application without any alarm bells ringing; otherwise, the
rule would not be useful.

This example raises another interesting feature of the way rules work.
Given the dissenting judge's different sense of the state of the law, i.e., that
there was not a general background principle running through the law
which colored the application of all rules, were he to have agreed with the
majority decision he would only have done so by admitting an exception to
the rule of inheritance. He would regard the court as legislating a resolu-
tion between competing standards, holding that in these circumstances the
principle that no person should profit from his own wrong was more com-
pelling than the force of the inheritance rules. It would not have been a
familiarity with the character of legal rules which forced the decision.
Rather, both the ride and the principle would apply, and it would be up to
the court to decide which should prevail. In the case of an exception to a
rule, the rule still applies in the circumstances, but the rule is not acted
upon, is suspended as it were, for countervailing reasons. 212

Consider again the "No vehicles in the park" rule. Our familiarity
with the way in which emergency vehicles are given freer rein as regards
the traffic laws might cause the alarm bells to ring were somebody to sug-

211. The most thorough treatment of the way in which rules are modified in a precedential
system with a hierarchy of courts, by reconceiving the past applications of a rule by proposing
different rationales for the rule, is Raz's. JOSEPH RAZ, THE AUTHORITY OF LAW 180-209 (1979).

212. Schauer defines exceptions differently, essentially treating them as complements or parts
of a rule, distinguishable from the rule itself because of the linguistic artifact of the way categories
are generally expressed (although these categorical expressions are significant). What I would call
"exceptions" to a rule are what he would call instances of "overriding a rule." Frederick Schauer,
Exceptions, 58 U. CHI. L. REV. 871 (1991). I would claim superiority for the view expressed here
for the reason, inter alia, that conceiving of exceptions as sub-rules created by the clash of pur-
poses or interests better reflects the interaction of rules and other norms in a legal system. See
Joseph Raz, Legal Principles and the Limits of Law, 81 YALE L.J. 823 (1972).
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gest that ambulances were prohibited from the park. The case of emer-
gency vehicles might form part of the familiar background circumstances for
applying such rules. On the other hand, allowing emergency vehicles to
enter the park might be regarded as a true exception to the rule; ambu-
lances do interfere, after all, with the foot traffic in the park, although
countervailing reasons make the exception a reasonable one. Whatever the
case for emergency vehicles, I imagine no one would doubt that ice cream
vans would be prohibited by the rule, and that the local council would
need to legislate an exception to allow them to enter the park and sell their
goods to children. While ice cream vans would still fall within the scope of
the rule, the exception would suspend the consequences of its application
to them.

In analogy with the case of rules, the alarm bells ring whenever the
circumstances are such that the absence of similarities between the putative
application of a term and its proper applications reveals that its application
in these circumstances would not display, would throw into doubt, or would
fundamentally alter, the meaning, the role, or the consequence of applying
the term; such an application violates the standard or rule for correctly
applying it.

There is a subtle but crucial distinction between the correct applica-
tion of a term to a particular item on the basis of a set of criteria where in
these circumstances this particular item evinces none of the similarities
which make the, concept useful, and the case where a term does not prop-
erly apply even though a set of criteria is instantiated by an item, because
the circumstances are such that there is no possibility of the utilitarian similarities
applying. It is in the latter case that the negative recognitional ability aris-
es, such that the alarm bells ring and we realize a term does not apply. A
hammer which has been bronzed and incorporated into a work of art is still
a hammer though it is useless as a hammer, whereas the alien tuning fork is
perfectly capable of being used as a hammer, but it is not a hammer. The
circumstances in the former case are those in which the possibility of utili-
tarian similarities are not in doubt, though in the actual situation of the
item, here the hammer cum work of art, they are not present. Similarly, a
particular pair of brothers are still siblings even though they may show no
rivalry; a copyright is still property even though it cannot be consumed,
and a particular automobile is still someone's property though it is actually
a burden rather than an asset. In the case of the alien hammer, however,
the circumstances are completely outside our "culture" of hammer use, the
form of life or practice in which we use items of that kind. The alarm bells
do not ring simply because this item evinces none of the relevant utilitarian
similarities, but because no item evincing the requisite criteria in these
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circumstances would. Similarly, we can correctly use our terms in circum-
stances outside those in which they properly apply, so long as we under-
stand we are notionally importing those items into proper circumstances for
the application of those terms. For example, while the notion of "sibling"
may mean nothing to the inhabitants of the society that raises its children
in large collectives, having no utility there, we can still apply our genetic
criteria of siblinghood for our purposes, say in order to show that sibling-
hood has little consequence for such a society. In this case it is the circum-
stances of using the term in our discourse to compare their situation with
ours which underpin the use of the criteria.213

The negative recognitional ability that a term is used incorrectly, that
is outside its correct area of application, is in practice one which we are
fully possessed of and regularly employ, but it is not knowledge in the same
way that we know the criteria for applying a term. Three things complicate
the sharp distinction between criteria and circumstance somewhat, all
having to do with how much leeway there is in practice with the use of
terms, 214 and how this relates to our understanding of the relation
between criteria, circumstances, and similarities.

The first complication might be called the "reflective" use of concepts.
There is a difference between using words when we communicate and
thinking about what particular words mean. Most of the time we apply
concepts according to the rules that govern their use more or less automati-
cally. The utility or consequence of following these rules does not rise to
consciousness, in the sense of being an object of reflection, whenever we
follow them. We do not re-coin a word every time we use it-there already
exist criteria for its correct application. Language would be impossible
otherwise. Yet there are times when we direct our attention specifically to
the particular word or concept and consider it in its own right, as it were.
We reflect upon its meaning. We are prompted to do so when our criteria
for correct use have led us to make a problematic application, but we also
characteristically reflect on the meaning of a term when we teach it or are

213. To take another example of a case in which it is possible to use a term with equal pro-
priety by notionally invoking the circumstances of our use, imagine I took the alien tuning fork
home and used it as a hammer for several years. At that point, one may with propriety call the
alien tuning fork a "hammer," since it has been imported into the circumstances of those other
artifacts alongside which it does equal duty. But neither would it be wrong to say to someone,
"this isn't really a hammer, you know-it's actually one of those alien tuning forks," since here I
would be referring to the circumstances of the origin of the artifact.

214. On this point see Bix, supra note 168, at 146-48.



asked to explain our use of it.2" 5 The parallel distinction in our handling
of legal rules is that between applying a rule in a straightforward case and
the reflective assessment of different possible purposes underlying a rule in a
hard case. We must be careful not to assimilate these two situations, and
in particular assume that all use of a concept is reflective. Reflective use is
characterized by a concern with a concept's "global" meaning, i.e., its role
in the language. Whether in the context of teaching someone, or in the
context of explaining what may appear to be an unusual use of a term, or in
the context of deciding whether to use a term in a particular way, it is
likely that the point, or usefulness, or consequences of applying the concept
will arise. In that situation, the circumstances of the term's use and its
criteria will be considered together, in order to judge the term's utility, and
this may obscure the distinction between circumstances and criteria. This
may lend an air of flexibility to the concept which is quite miscon-
ceived-in circumstances of this kind, one may be determining a meaning
for a concept in a stipulative fashion as much as one is analyzing its current
role in the language. Therefore, if one pictures all language use as the
reflective consideration of meaning, one might mistakenly believe that
terms have indeterminate boundaries of application.

The second, related, complication is that we regularly override the
recognition that a term is applied incorrectly, applying it outside its correct
bounds anyway. We regularly violate the standards for the correct applica-
tion of concepts in the full knowledge that we are doing so. Terms can be
"properly" used even when they are applied "incorrectly," in the sense that
users of language regularly use terms in stipulative 216 or metaphorical fash-
ions. The parallel here with rules is the case of making exceptions to rules,
that is, suspending their application even though they properly apply. It is
not incorrect for economists to say that "my talents are my property," any
more than it is to say that "The moon is a ghostly galleon, which floats on
silvery seas"; such a use would be incorrect only if understood as a claim

215. While learning a concept is a matter of recognizing relevant properties in phenomena
which serve as criteria for the application of the concept being learned, mastering a concept
("getting it") does not mean that a person is thereby endowed with an ability to articulate the
general point, utility, or consequence for us of having the term in the language. Knowing how to
use a term, while being in one sense equivalent to knowing its meaning, is different from the
ability to articulate the role of a word which explains why a term is dubiously or aberrantly
applied. Knowing how to use a term is even less the "knowledge" we mean when we speak of"analysis" or the rigorous definition of a term. Common experience tells us that being able to
use words correctly does not entail that every competent speaker, or even many competent speak-
ers, will be able to provide good definitions or illuminating analyses.

216. To which Wittgenstein had no objection, so long as it was not regarded as the "reform"
of language. See WITTGENSTEIN, supra note 13, § 132.
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that such an application of the term is a perfectly straightforward one, as if
there were nothing special about calling one's talents one's "property." We
ignore the recognition that a term is used in this fashion at our peril. As
Simpson points out, ignoring the obviously different circumstances of use,
i.e., in technical legal contexts as opposed to ordinary discourse, of words
like "possession," leads to all kinds of intractable difficulties in understand-
ing their functions.217

Thirdly, a complication which arises quite naturally given the bundle
of rights view is the notion that "property" is a vague term like "tall." In
consequence we think that a legal relation counts as "property" in the
degree to which it instantiates the elements of the bundle, or perhaps, on
the basis of how many of the bundle of rights it instantiates. If I am right in
my criticisms of the substantive bundle of rights thesis, property is not
structured in a way which makes applying "property" a matter of degree.
Since philosophical discussions of vagueness characteristically consider
terms which manifest uncertain boundaries because they apply as a matter
of degree, terms like "thin," "tall, '218 "bald," or "childhood, '219 we
should not attribute whatever difficulties we may have in understanding
"property" to its "vagueness." The point is not that our expression is never
vague; nor is it to deny the possibility of difficult, borderline cases. The
objection which runs throughout this part is to a defeatist assumption that
difficult cases render the project of analyzing a term like "property" point-
less, because all we have are some certain instances, and mere intuitions
about other cases. The criterial family resemblance explanation of terms
shows how we can understand the extension of terms in a way that makes
the project of explaining their use, and thus their meaning, possible and
sensible, and that allows us to come to grips with their importance in defin-
ing significant categories in the law.

The claim I have been making in this Part is that the bundle of rights
picture of property has contributed to a number of difficulties, because
relying as it does on the Classical picture of concepts, it implicitly indicates
that "property" is without a good definition. This, however, is not
regarded as any kind of a problem since on the "bundle of rights" view, one
accepts that property is a "flexible" concept. But though one might say
that a family resemblance concept is "flexible" in that it is applied on the
basis of different criteria in different circumstances, one must be very care-

217. Simpson, supra note 161, at 545-48.
218. See, e.g., TIMOTHY WILLIAMSON, VAGUENESS 36 (1994).
219. Mark Sainsbury, Is There Higher-Order Vagueness?, 41 PHIL. Q. 167, 167-68 (1991) (dis-

cussed in BIX, supra note 168, at 32).
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ful about this kind of idea. Criteria entail defeasibility, not flexibility
(much less "vagueness" as described above). Like "open texture," flexibility
is incoherent if it suggests that the rules for the application of a term are
somehow incomplete, to be made up on the spot as occasion demands.
This is to fall prey to the Classical idea of a term's meaning, by which a
failure to produce a definition in terms of necessary and sufficient condi-
tions must be regarded as a consequence of the "open texture" or "flex-
ibility" of language. That criteria only apply in certain circumstances deter-
mines the meaning of the term; criterial semantics is not some second best
approximation of Classical semantics. There is therefore no inherent "flex-
ibility" about a term's meaning; rather, a term applies as broadly or nar-
rowly as its meaning allows, on the basis of different criteria in different
circumstances.220

Furthermore, the conceptual bundle of rights thesis also seems com-
patible with an even unsounder view: It appears to accommodate or ratify a
"bundle of meanings" picture of property. No distinctions are made
between stipulative and metaphorical use; nor is there any awareness that a
reflective examination of the term is not the same thing as understanding
its normal application in practice. The uselessness thesis gets off the
ground because theorists have made so many stipulative and metaphorical
uses of the word "property" that, as theorists, we are now in a state of
confusion as to which rule for the application of the term we want to
apply. 22' We have grasped particular similarities in the criss-crossing net-
work and have treated them as substitutes for the role of the word itself,
thus fractioning one concept of property into several. In other words, the
bundle of rights picture suggests not only that we can operate some kind of
concept-conception distinction, which reassures us that we are discussing
the same thing; it tells us that we can operate with different conceptions at
the same time, or that we can apply different conceptions as the occasion
demands. This is an entirely radical application of the concept-conception
distinction, and has nothing to recommend it. It is one thing to claim that
there may be different theories or conceptions of what a term means; it is
entirely another to say that competing theories can somehow be bound
together in one bundled-up concept without confusion.

What is most pernicious about this picture is that it engenders a com-
placency about our understanding of property. If we can operate a concept
even though our understanding of it amounts to a charitable acceptance of

220. BIx, supra note 168, at 14-15.
221. If this confusion were general amongst lawyers, then property would be a defective con-

cept. See supra note 202.
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mutually incompatible meanings for it, then there is no reason to do the
hard work necessary to identify one central meaning in relation to which
the others in the bundle are metaphorical or stipulative extensions. The
bundle of rights picture allows us to believe that conceptual analysis is no
longer any use, i.e., that an examination of our normal workaday rules of
use is not helpful for understanding "property" at all; we are only ever faced
with policy choices, that is, how we will employ this instrument, "prop-
erty." The danger is opposite to that of "formalism" in the bad old sense,
which might be described as the opposite sort of belief underpinned by the
Classical view. "Formalism" might be said to hold that only one term or a
rule could apply on the basis of certain conditions, regardless of the circum-
stances, and therefore reflection on the role a concept or rule might play or
the purpose it might serve was out of order or unnecessary. On the bundle
of rights view we confuse ourselves by misunderstanding and over-emphasiz-
ing our freedom, thinking it is underpinned by the natural flexibility of
terms, or their multiple meanings. But, as ever, our only freedom is to
think harder. We are always in danger of being confused by our stipulative
and metaphorical uses of terms, but the bundle of rights picture suggests
that this is impossible.

C. Family Resemblance "Analysis"

Family resemblance analysis differs essentially from analysis on the
Classical view. On the Classical view, it is felt that greater knowledge of a
term or concept is gained by grinding out a definition which will map its
extension in all possible circumstances. The purpose of a family resem-
blance analysis is to construct the utility of a concept, its point or conse-
quence, by examining and explaining the similarities that arise when differ-
ent criteria are applied in different circumstances. How, i.e., by what crite-
ria, is "property" applied to land and chattels and copyright and money,
and why, i.e., what purpose in language and our day to day practice is
served by categorizing these different things together. We analyze in order
to understand the role222 or function, or simply, the use the word serves
in the language, and thus, or at the same time, the role or effect or the use
the concept plays in our thinking and acting.

We should all realize how important this is. Labelling something
"property" is not simply any old way of characterizing a normative situa-
tion. While I think Blackstone's opinion that, "There is nothing which so

222. WITrGENSTEIN, supra note 13, § 182.



generally strikes the imagination, and engages the affections of mankind, as
the right of property," '223 is both over-quoted and over the top, it is incon-
trovertible that calling something "property" ramifies in all sorts of ways,
legal, political, social, and cultural. "Property" means a great deal, and
unless we are willing to reveal to ourselves what it means by understanding
the role this category plays in our thought and our day to day behavior, we
neglect the ever present danger that our metaphors or stipulations have run
away with us.

The astute reader may have a lingering doubt about this whole idea of
"family resemblance analysis," for did I not employ a definition of "property"
in Part II to examine the substantive bundle of rights thesis, and are defini-
tions not conceptually grounded in the Classical view? The answer is no.
It all depends on how you understand what definitions are. A definition,
on the family resemblance model, is simply an expression of the meaning of
a term. Family resemblance does not entail in any way that one may not
use language to explain or describe the function of other bits of language,
such as words like "property." What family resemblance denies is that such
an expression of meaning provides a fool-proof formula for the application
of a term in all circumstances. In the next Part, the definition in Part II
will be vindicated as that kind of an explanation of "property."

IV. THE RIGHT TO "THINGS"

If, despite the bundle of rights picture of property, property is truly a
right to things, we must provide some characterization of the things that
can be property. It is not true that we can treat anything as property. We
can imagine treating anything as property, but, as Baker and Hacker empha-
size, the imaginability of applying a concept in a particular way in some
circumstances is not the same as applying the concept we have in circum-
stances where its application is appropriate. Given the role that property
actually plays in legal discourse, we cannot "flexibly" apply property to
anything we choose without leading ourselves into confusion about the
reasons why we have the concept in the first place, and misunderstanding
its usefulness to us.

Here I shall sketch a family resemblance analysis of the concept of
property, to indicate how a sophisticated notion of the "right to things"
might generate a reasonably determinate definition for "property," which

223. 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 2 (Oxford,
Clavendon Press 1765-1769).
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gives pride of place to the role "property" plays in legal discourse. A full
analysis of this kind is, of course, well beyond the scope of this paper.

No particular formula is provided by family resemblance for the analy-
sis of terms. One may begin either by focusing on actual criteria for use, or
by focusing on the question of a term's utility. Any competent user of a
term is in a position to grasp, at least provisionally, both these aspects of a
term's meaning. What is essential is that the process of analysis takes
account of both. The elaboration of each aspect, either utility or criteria,
should illuminate and deepen understanding of the other. In this way the
focus of an analysis may oscillate between the utility of a term and the
examples of use which manifest its criteria. The danger of error, especially
in terms of inventing the meaning for a term rather than explaining its
actual meaning in use, lies before us regardless of the initial path taken.

A. Criteria for Property

As we have seen, Honor 's incidents of property make sense as condi-
tions or criteria for the application of "property" only if one is already clear
that the incidents in question refer to "things" which are acceptable as
objects of property. And we have also seen that the question of what
things can count as items of property raises its head again and again in the
case law. What I would like to outline here is the way that the different
sorts of criteria for "property," which can very roughly be organized around
the notion of non-interference and "thinghood," operate together in a
complex fashion which is dictated by the overall role that "property" plays
in legal discourse.

B. The Role of Property

It is a mark of the failure of an attempt to analyze a concept that the
analysis provides no more than a partial understanding of it. Undue atten-
tion to any one of the utilitarian similarities which groups together cases of
property naturally leads to this incompleteness, since a complex term will
evince many similarities of utilitarian value across its applications in differ-
ent circumstances. The history of property theory can be regarded as a
litany of such partial analyses. Every possible similarity of this kind has
been proposed as the key to understanding property at one time or another.
Property has been variously regarded as all distributable resources, as alien-
able entitlements, as an incentive to invest, as a source of personhood, as
economic power, as status, as a share in society's wealth, as a reward for
effort and talent, as an incentive to labor, as a ground for inculcating
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responsibility, as an expression of the free will, and I am sure, others as
well. Nothing shows better the clear dependence of a concept's usefulness
on the circumstances of a concept's application than the survey of such a
list. Some of these characterizations depend on markets, some on certain
economic and political structures, some on moral positions, and some on
the correctness of philosophical theories. Nowhere can we better see "a
complicated network of similarities overlapping and criss-crossing."224

The essence of a family resemblance analysis is to make sense of how
these various similarities arise from the application of the criteria for the
concept in a way which illuminates the role the concept plays in legal
discourse. The role of a concept justifies its use and therefore provides
reasons for applying a concept generally; it explains why the multiple over-
lapping similarities arise across the field of this application, and why no one
of them provides a simple key to what the term means. Some readers may
feel a bit disoriented by this list of similarities. Should I not be talking
about relevant similarities between different objects of property, that is,
how a house and a shoe and a banknote resemble each other? No. Prop-
erty is a right to things; it is not the things themselves. Property is a norma-
tive relation between an individual, or co-owners, and others which has as
its focus and justification the exclusive determination of the uses to which a
thing may be put. The similarities we look for are similarities between the
different normative situations in which one has a right. Understanding
property is understanding that set of normative situations which express the
network of similarities, and thus which indicate the kind of role "property"
plays in our discourse, and in our thinking and acting.225

All I shall say on the role of "property" is very basic. There is a sig-
nificant distinction between the uses we feel justified in making of "things"
which lack personality, whether objects, space, ideas, and even particular
concretely specified relations between people, such as debts, and "things"
which do have or significantly involve personality, such as people, their
actions, and their ongoing, dynamic relations with other people. If the
distinction is significant, then it makes sense for it to be reflected in our
concepts. How we deal with one type of thing should raise issues that are
significantly different from those raised by dealing with the other. Prop-
erty, on this view, isolates a particular area of human practice, dealing with
things, as opposed to the practice of dealing with other people and what I

224. WITTGENSTEIN, supra note 13, § 66.
225. Using as a starting point of analysis the fact that property is a kind of normative relation

shows that definition per genus et differentiam is not incompatible with family resemblance.
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shall call "personality-rich" relationships. This can be explained by exam-
ining the criteria of "thinghood" and the duty of non-interference in turn.

C. "Thinghood"

As MacCormick helpfully points out, we have title to what we own:
Some fact or event must obtain or occur whereby this person has a
right to ... this thing .... since things (as distinct from limbs and
bodily organs, which become things in law only on being severed
from a living body) do not have necessary links with particular per-
sons, it follows that a person can have a legal right to this or that
thing as against some other person only if he or she has some title
which in law confers that right to that thing. 26

A necessary criterion of treating something as property, therefore, is
that it is only contingently ours. Contractual rights and rights to damages
that arise on the commission of a tort, are of course contingent as well,
since one has no necessary contractual rights or rights to damages. What
distinguishes property rights is not just that they are only contingently ours,
but that they could just as well be someone else's.

While this contingent connection is an obvious characteristic of an
owner's relationship to objects like apples, or to land, choses in action
provide the most thought-provoking examples. The problem with choses in
action is that they are rights which arise as a result of personal dealings
between people, and it is natural not to think of either of the parties to
such special relationships as substitutable by other people per se. Debts,
while undoubtedly property, are close to the line because they are just
barely things which permit the substitution of one right-holder for another
while maintaining roughly the same character. From the debtor's perspec-
tive, the assignment of a debt can appear to fundamentally alter the whole
debtor-creditor relationship, since a creditor may choose or not choose to
enforce a debt, mercilessly or otherwise. Indeed, one commentator has
pointed out that the debts of individuals became generally assignable only
after imprisonment for debt was abolished,2 7  thus removing one
extremely personality-rich element of the relationship. Choses in action
illustrate one type of connection which limits what things can be property,

226. Neil MacCormick, General Legal Concepts, in 11 THE LAWS OF SCOTLAND: STAIR
MEMORIAL ENCYCLOPAEDIA § 1100 (1990).

227. Stanley J. Bailey, Assignments of Debts in England from the Twelfth to the Twentieth Centu-
ry, 48 LAW Q. REV. 547, 549-50 (1932).



viz the connection of a personal relationship, that is a relationship in which
it fundamentally matters who the parties to the relationship are, as in a
contract of employment.

Different sorts of things, however, reveal different aspects of this con-
tingent connection. As MacCormick points out, the connection of our
bodily parts with our bodies shows why they are not, in general, regarded as
our property, even though they are clearly protected by duties of non-inter-
ference, and even though our rights to them are "alienable," given that we
can waive a right to assault, releasing others from these duties, say, to let a
surgeon do a biopsy. Until quite recently, technology did not prompt us to
consider doing without them, much less passing them around. We did not
therefore regard our connection to them as contingent: They could not just
as well be someone else's body parts. As the Moore case illustrates, how-
ever, nowadays it would not be the least bit legally absurd were X to bring
an action in conversion against Y, an assaulter who took or destroyed X's
kidney.

While some persons would wish to regard every aspect of value that a
person can, in the loosest sense of the word, "possess," as a kind of prop-
erty, this is neither the general view nor one to be recommended. There is
no good reason why we should hold our talents, our personalities, our eye-
sight, or our friendships to be property. What makes it difficult to regard
these as examples of property is not that we cannot exploit them in some
way. Nor is it the case that we cannot exclude others from these things in
some way; some, like our talents or our personalities, are essentially exclu-
sive anyway, though we can deny other persons the benefit of our talents,
or the personal intercourse which might reveal our personalities. We can
prevent others from interfering with our eyes, and thus our eyesight, and we
can protect our friendships, and other social relationships, such as business
partnerships or marriages, by avoiding the company of those who might
pose a danger to them. The difficulty lies in treating these things as only
contingently ours rather than others' in any straightforward way. We do
not trade our talents, or give away our personalities, or use up our friend-
ships, or license our eyesight to others.

For an owner to have a right to a thing, there must be a distinguish-
able owner and a distinguishable thing. The case of certain rights in
personam, such as rights under certain contracts, or licenses to ply trades
are illustrative. A contract of employment is not freely alienable because
both the employer and the employee consider it an essential part of the
contract that the work is to be done by the latter himself for the former
himself. The personal aspect of the contractual right and obligation is not
separable from the person who has it. The freely alienable taxi license is
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not like the license to practice medicine, since the capacity to do the latter
is something which is intimately connected to the person holding it, to his
history in terms of education and qualifications, to his intelligence and
skill, which cannot be separated from him and passed to another. What
makes it impossible to conceive of certain rights as property rights, such as
the right not to be murdered or the right to assemble or the right to marry
or the right to make binding agreements, is that one cannot conceive of
how such rights could be separated from a person-they are the constitutive
rights that being a full person, a subject of the law, entails having. We
simply do not stand in relation to them as we stand in relation to our prop-
erty.

This does not mean that one could not devise a "right not to be mur-
dered" which was property and thus transferable. One can imagine a soci-
ety in which only nobles had the legal right not to be murdered, and where
everyone else had to rely on the morality of their fellows or on self-defense.
Imagine that some down-at-heel nobles discovered that they could legally
sell their rights not to be murdered, and did so. This is an example of an
alienable right not to be murdered. But while this is a case of imaginable
property, it violates the concept of property we actually have, in terms of
the role it plays for us. We do not conceive of a property right not to be
murdered because our legal right not to be murdered is not justified by a
title, purchased or not. Our legal right not to be murdered is based upon
considerations about the universal status of persons. A person is conceived
as having the right simply by being a living human. Such a right cannot be
conceived as alienable any more than a person's life can be. One cannot
separate one's life from oneself, to abandon it, give it away, or sell it,
because one is one's life, or at least, whatever one is, one is not the same
thing without it. Similarly, we could conceive of all our contractual rights
and obligations as freely alienable, involving no personal bonds, perhaps in
the way that feudal offices were conceived,228 but we do not. That we
can imagine circumstances in which they would be so does not make them
so. For us, these are all "personality-rich" relationships: while we can
notionally regard the object of the right, the contractual relation, the pro-
tection of one's life or body, one's talents or capabilities as "things," they.

228. See ROBERT MEGARRY & H.W.R. WADE, THE LAW OF REAL PROPERTY 815-16 (5th
ed. 1984).
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are not the right kind of things for property; they do not serve as criterial
objects of property. 229

Therefore it is the conceptual impossibility of separating particular
things from the person who has them, to deliver a free-standing thing that
anyone else might just as well "own," that removes them from the realm of
things that can be property. 230  The essential feature distinguishing prop-
erty is that it consists of a right to a thing which is only contingently con-
nected to any particular person. The analogy of property with the relation
one has with one's body is grounded on the fact that both involve exclusive
use. One has the right of exclusive determination of what one will do with
one's body (subject, of course, to the same basic prohibitions against vio-
lence and other recognized moral norms), as does one in respect of those
things which are one's property. The distinction between the two is that
an owner is not necessarily connected to, but is separable from, the things
he holds as property.

The case of body parts231 is particularly illustrative of the influence
of the circumstances for the application of criteria. The extent to which
we regard our body parts as separable from us is a matter of intention, social
convention, and technology, even though our body parts are clearly mater-

229. Similar considerations go toward the characterization of slavery conceived as the owner-
ship of persons and the circumstances which make it possible. An in-depth discussion of this
proposition is beyond the scope of this Article, but I would like to point out that, within the
notion of slavery, there are differing conceptions of the property involved. To make one broad
distinction, the notion of property involved in true chattel slavery, in which the slave is regarded
as essentially non-human, as a sophisticated animal who is controlled by the whip, is utterly
different from what might be called "status" or "contractual" or "chose in action" slavery, in
which the slave is regarded as a subject of the law, who is conceived to have legal duties, compli-
ance with which is a matter of his responsibility. The cultural circumstances of the former are
most plausibly described by Arendt in her discussion of slavery in ancient Athens. See HANNAH
ARENDT, THE HUMAN CONDITION 80-84 (1958). The contrast with circumstances surrounding
the "status" slavery of the later Roman empire is pronounced. See Yvon Th~bert, The Slave, in
THE ROMANS 138 (Andrea Giardina ed. & Lydia G. Cochrane trans., 1993).

230. In contrast, Munzer uses the notion of transferability to distinguish between property
rights that one has in one's body from other so-called "body rights," which he dubs "personal
rights." MUNZER, supra note 1, at 44-56. "Personal rights are body rights that protect interests
or choices other than the choice to transfer. Property rights are body rights that protect the
choice to transfer." Id. at 48-49. Thus, what makes a right to something a property right is that
it protects a choice to transfer that thing, whatever it is. While Munzer was not using transfer-
ability to make the distinctions that I am, it is worth pointing out that it provides only an indi-
rect and thus imprecise way of explaining conceptual separability. Things which can be con-
ceived of as objects of property must be considered as separable and distinct from their owners.
For an owner to have a right to a thing, there must be a distinguishable owner and a distinguish-
able thing. This point is not well captured by a right protecting a choice to alienate a thing.

231. For an excellent discussion of the justifications for and against permitting a market in
body parts, see Munzer, Uneasy Case, supra note 41.



ial objects in the world, and so like other chattels are obvious candidates
for criterial objects of property. One does not normally regard one's kid-
neys as property, unless one is actually considering selling them or giving
them away or otherwise getting rid of them. In those contexts, they are
conceived to be property. If one is attacked, and stabbed in the kidney,
one may, having formed an intention to sell a kidney, regard the attack not
only as an attack upon oneself but as a destruction of property. But not
having formed any intention of this kind, one does not conceive of the
attack as constituting a crime against property. Social convention also
affects the conception of what parts of our body are separable from us.
Imagine a society in which a man's hair was considered to be essential to
his physical strength or sanity. Cutting a man's hair might be regarded
along the same lines as doing a frontal lobotomy. It would count as a
attack upon his personality, his self, and not as an attack on part of his
wordly goods. The role of technology is obvious. To the extent that the
removal of an organ causes death, such an organ cannot be regarded as
property. Consider the idea of selling one's brain. If, however, science
proves capable of disconnecting an organ so that one remains essentially
the same person, as is the case with a kidney, we can regard such an organ
as a contingent material possesson, and therefore one's property.

Another useful example is the case of labor. Clearly, our labor is
protected by various duties on all others, such as the duty not to commit
assault or murder. We can release others from their duty not to assault us.
Furthermore, we can conceive of our labor as being separable from us in
some respect: We can labor for others. But the "thinghood" criterion
seems weakly instantiated because, it is submitted, we do not regard the
"use" of our labor as being close enough to "uses" of things generally. We
do not "use" our intentional actions, our labors, in the same way as we
"use" other property, for labor is constituted by our intentional actions
which form part of our life history, and therefore our identity. A contract
of employment employs the whole person, and secures the employee's
human participation in some co-operative project; it does not merely
extract some resource from the employee. "Property" only applies to our
labor metaphorically, or under a stipulated definition of property used by
some economists.232 "Selling" our labor is a metaphor for doing some-
thing for payment; it is not the same thing as actually transferring some-
thing for payment, as is the case with property. Thus, in respect of what

232. See, e.g., RICHARD A. POSNER, THE ECONOMICS OF JUSTICE 109-11 (1981); Harold
Demsetz, Toward a Theory of Property Rights, 57 AM. ECON. REV. 347, 348-49 (1967).
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things can be treated as property, "thinghood" is a conceptual criterion: For
a thing to be held as property, we must not conceive of it as an aspect of
ourselves or our ongoing personality-rich relationships to others. The key is
not alienability, or at least "transferring" the value of the thing, for clearly
we can deal with our body parts, our friendships, our ability to work, and
our civil rights in ways which benefit others; such dealings do not consti-
tute the transfer of property.

The beginning of wisdom here is to realize that there is not a world of
"things" out there all ready to be appropriated as property. This was the
spark of genius in Hohfeld's claim about property as a complex aggregate of
legal relations. "Thing" here is a term of art which restricts the application
of property to those items in the world which are contingently related to
us, and this contingency will change given the surrounding circumstances,
including our personal, cultural, and technological circumstances. On the
other hand, the law of property is not, in general, concerned with how
personally one might become emotionally attached to particular pieces of
what it regards as property. While Radin is right to point out how our
personal and cultural circumstances can lead to particular items of property
like wedding rings becoming "constitutive" of their owner's identity,233

we must remember that simply because a particular owner's relationship
with an item of property does not evince the utilitarian similarities which
reflect the role the concept plays in the language, that does not mean it is
not property. My attachment to my house or wedding ring does not
remove it from the realm of property. That would only occur if the circum-
stances had so changed that in general all pieces of jewelry of this kind,
whoever held them, the jeweler, a wife or husband, an executor of a will,
and so on, regarded these as constitutive of their identities. This is not to
say, of course, that we should not deal with property in different ways in
different circumstances, bearing certain considerations in mind; the point is
that whatever we do as regards the expropriation of family homes or the
treatment of a bankrupt's wedding ring, we will be working within a legal
framework in which these items are still property, and therefore subject
prima facie to all the usual property norms.

D. The Duty of Non-Interference

One feature of the definition of property that I proposed in Part II is
that property must be conceived from the standpoint of a general duty of

233. RADIN, suprra note 80, at 35-71.
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non-interference. This is conceptually related to the view that property
does not protect personal rights and rights in personality-rich relationships.
The duty to respect property by non-interference should not involve the
duty-ower in any personal dealings with the owner in order to respect his
ownership. The relation is mediated via the thing the owner owns, not on
the basis of their personal interactions. The practice of property protects
the ownership relation by instituting a blanket prohibition on the interfer-
ence with things that others own. This duty illustrates the way in which
property rights are rights in rem. Pace Hohfeld, the scope of the right is
not to be visualized as an owner's possession of billions of personal rights
against others, each of whom have individuated personal duties to every
owner of property in respect of each of the things he owns. Rather, we all
simply have a duty not to interfere with the property of others; in general,
if it is not ours and we have no permission from the owner, we have a duty
not to interfere with it. We need know nothing about who owns what to
comply with this duty. It is an impersonal duty, correlating with as imper-
sonal a right as one can imagine.

That some notion of non-interference with respect to a thing is crite-
rial for the concept of property is fairly straightforward. To the extent that
there are no generally applied "trespassory rules,"2 34 one is unable to treat
something as one's own. It is evident that "non-interference" comprises
different sets of criteria in different circumstances. The duty Can, broadly
speaking, prohibit two classes of interference: specific interference with the
owner's own use and the unlicensed use of the property by a non-owner
which to some extent dispossess the owner. Both clearly interfere with the
owner's determination of how his property is to be used. Unauthorized
handling, occupation, consumption, destruction, dispossession, and keeping
of property from its true owner are all comprised by "non-interference".
Each of these prohibitions does not apply to all things that are property.
An apple can be handled, consumed, destroyed, and taken, and in the
sense of taking we can dispossess the owner of it, but we cannot occupy an
apple in any meaningful sense. Land can be occupied, but not, save in the
case of land next to the sea, totally destroyed, although fixtures, which are
part of the land, can be, and though it cannot be taken, an owner can be
dispossessed. An owner cannot be dispossessed of his copyright or patent,
(though he could be defrauded of it), though clearly these monopolies can
be interfered with by unauthorized copying and working. There is rarely

234. The term is Harris's. See J.W. Harris, Ownership of Land in English Law, in THE LEGAL
MIND 143, 144 (Neil MacCormick & Peter Birks eds., 1986).
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any day-to-day difficulty applying "property" in accordance with the criteria
of non-interference, but when the issue of choses in action arise, it often
appears that the idea of a general duty of any kind, which would correspond
to the property right in its classical formulation of a right in rem, has no
meaning.

The following passage from Bell's opening chapter to his Modern Law
of Personal Property in England and Ireland will serve as an example of this
view:

If we pass from tangible to intangible property, the problems multi-
ply. A debt, for example, is considered to be property owned by the
creditor. But a debt cannot be damaged. Nor can it be stolen: if a
rogue tricks a debtor into paying him rather than the true creditor,
the debt is completely unaffected and the debtor must pay again.2 35

And so he should. Nevertheless, the rogue's use of the fact that his victim
has a debt as the basis for his swindle, while all very sad for the debtor, has
no bearing on the question of whether debts are property. The creditor
owns the property in question (i.e., the debt), not the debtor, and the ques-
tion is whether a rogue can steal the property from him. While it is not of
ultimate moment, as we shall see, the answer appears to be yes. What
makes debts property and distinguishes them from contractual or other
personal obligations is that, once created, they are assignable, or separable
from the owner, as discussed above. If the creditor assigns his debt to a
rogue on the basis of a fraudulent misrepresentation, but due notice is given
to the debtor, the assignment is valid, although voidable. If the rogue
collects from the debtor before the assignment is avoided, the debtor is not
forced to pay the creditor again. The rogue has successfully stolen the debt
from its owner, the creditor.2 36

Now this may not appear to mean very much. After all, a rogue can
defraud me of my labor as well, so this hardly proves the point. Moreover,
the rogue's duty not to interfere in this way may be likened to the tort of
interference with contract, which everyone agrees does not make every
contract property. But these objections miss the point. The possibility of

235. BELL, supra note 11, at 8.
236. This appears to be the negative implication of the Law of Property Act. See The Law of

Property Act, 1925, 15 Geo. 5, ch. 20, § 136(1)(a)-(c) (Eng.). The Privy Council has also held
that the forgery of a check which resulted in the debit to the bank depositor's account consti-
tuted an appropriation of the depositor's chose in action against the bank for the purposes of the
law of theft. Chan Man-Sin v. Attorney General of Hong Kong, [1988] 1 All Eng. Rep. 1 (P.C.
1987) (appeal taken from Hong Kong). My thanks to Bernard Rudden for drawing this case to
my attention.
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assignment to anyone creates the possibility of a new kind of abuse of the
right, for then anyone is putatively the holder of the right, in the same way
that anyone is putatively the owner of a piece of land or a car. To the
extent something can be assigned to anyone else in the world, then everyone else
has a duty not to take advantage of this fact by fraudulently inducing assignment,
i.e., by stealing the chose in action.237 For unlike the case where a rogue
fraudulently leads someone to create contractual rights in his favor, for
example, when the rogue fraudulently obtains lodging at a hotel, here we
are concerned with a fraudulent contract which purports to pass an already
existing right, the property right in the debt. Just because fraud may be the
only means of stealing in this case does not mean it is not stealing, any
more than it makes a difference whether I steal your car by hot-wiring it or
by getting the keys by telling you I am a parking attendant.

This aspect of the duty of non-interference is not the principal one in
the case of a chose in action, however. A debt would still be the creditor's
property even if the rules of assignment were such that any fraudulent
assignment was immediately invalid, passing no property. In that case a
debt could not be stolen. Different policies of this kind apply to different
choses in action. For example, in the case of negotiable instruments, good
title to a bill of exchange passes to a holder in due course even though
there has been an intervening fraud. The rules governing the passing of
title shape the nature of the property in choses in action, certainly, but
they are not the principal way in which the duty of non-interference is
criterial for applying the concept of property to them.

Choses in action are a special kind of property in which the owner of a
chose in action is conceived to hold a piece of the worth of a company, or
money in a bank, or a certain sum of the debtor's wealth; in other words,
some determinate share of the things the entity or person against whom the
chose is held, even though this is technically not the case in law. A share in a
company is, roughly, a right to a proportionate share of dividends if
declared, when declared, and to a proportionate share of the company's
assets if wound up, when wound up. One has no legal right to any existing
share of an operating company's wealth. Similarly, a bank balance is sim-
ply a legal right to demand a certain sum; it is not truly "money in the
bank" that one owns, and of course the case is similar for debts. Similarly,
a chose in equity, an equitable interest in trust property, is a right that a
trust will be properly administered, that the right share of capital or income

237. See Chan Man-Sin, [1988] 1 All Eng. Rep. at 3-4.
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will be paid under the terms of the trust. In general, the cestui que trust has
no direct property right in any of the assets of the trust. 3

In all these cases, it is clear that the general duty of non-interference
with property does not directly shape the nature of the chose-holder's right,
in the sense that there is a general duty of non-interference with respect to
the chose itself.2 39 The protection is indirect, as it protects what, for
want of a better term I will call the "wherewithal" of the entity or person
against which the chose his held, which term I stipulate to cover all the
property held by those entities or persons that provide the assets from
which the chose may be satisfied, such as the company's assets, the funds of
the trust, or the property of an individual. That "wherewithal" is obviously
protected from depredation by the general duty of non-interference.

Choses in action, therefore, are rights in respect of the property of
other legal owners which the law is happy to regard as "things" in their
own right, i.e., true objects. It is not because they are alienable that they
are "things" of this kind. Rather, they are alienable because they are
things. The criteria of "thinghood" applies to these rights in such a way
that they partake of the duty of non-interference in an indirect way, yet
still instantiate the concept of property in accord with the role the category
of property serves in legal discourse.

Why is this so? While these rights are technically rights in personam
to certain performances, the performances all involve the transfer of certain
sums of money, or sums of money which may readily-be made certain when
the time for their transfer arises, as when a dividend is declared or a trust
property produces income. They are, in a sense, like "money in the bank,"
in that the entire quality of the relationship between the right-holder and
the one whose "wherewithal" provides the sum is reduced, in a sense, from
a personal one, to one in which the personalities of the parties to the rela-
tionship determine nothing of its nature. Now, of course, this is not to

238. The case of bare trusts may provide an exception.
239. The exception to this is, of course, negotiable instruments, which are "both a chattel

and a chose in action." Zechariah Chafee, Jr., Rights in Overdue Paper, 31 HARV. L. REV. 1104,
1109 (1918), cited in JACOB S. ZEIGEL ET AL., COMMERCIAL AND CONSUMER TRANSACTIONS
643 (2d ed. 1987).

The identification of the right to possess a bill or note and the right to sue thereon corre-
sponds to the double nature of a negotiable instrument as a chose in action and a chattel
and is produced by the "reification" of the debt claim under the instrument or its
"merger" into the paper embodying it."

ZEIGEL, supra, at 643-44. Thus, these documentary intangibles do benefit from the general duty
of non-interference, as chattels valuable in their own right. These objects of property thus meet
two sets of criteria for the application of "property": those criteria which apply to chattels, and
those which apply to choses in action.



deny in the least that the investment expertise of a trustee or the capabili-
ties of the management of a company or the profligacy of a debtor have no
bearing on the question of whether the chose will be honored. These
factors clearly go to determining the value of these rights. But this is pre-
cisely the trick that is turned by making these rights property rights. By
removing these considerations about property to the realm of valuation, the
right itself is stripped down to a right to a "thing," a piece of the "where-
withal" of another, the value of which fluctuates with the value of that
"wherewithal" like the value of any other piece of property may fluctuate.
In this case, of course, the fluctuations are to a greater or lesser extent
determined by the personal behavior of the corporate director, debtor, or
trustee .2 ' Unlike a contract of employment, the quality of the personal
performances of the parties is not the essence of the legal relationship itself,
and thus of the rights and duties it defines. Choses in action are therefore
things in relation to other kinds of rights between persons which arise
because of the contingent, generally voluntary obligations that arise
between persons. Within the realm of personal relations, or rights and
duties in personam, certain of these are thing-like, manifesting a reduction
in their "personality-richness," in the same way that the connection of
material objects to people is personality-poor in relation to the connection
people have to their attributes and body parts.

I do not wish to side-step the controversies here over the proprietary
nature of choses in action. Choses in equity, i.e. the proprietary nature of
beneficial interests under trusts have in particular, especially earlier on in
the century, excited much controversy which is largely unresolved.24'
What I am submitting is that to the extent we regard choses in action and
choses in equity, these rights in personam, as property rights, we do so
because of their relative "personality poverty" in relation to other rights in
personam. I do not deny that we might have misgivings about regarding a
beneficial interest under a trust, for example, as nothing more than a share
in trust assets subject to fluctuations in value corresponding to the mana-
gerial capability of the trustee. What makes these problematic property

240. For two very interesting views on the way in which value itself can be reified so as to
form the object of property, which incidentally suggest that civil law may have paid much more
attention to these theoretical details than the common-law world has, see Bernard Rudden,
Things as Thing and Things as Wealth, 14 OXFORD J. LEGAL STUD. 81 (1994), and Wolfgang
Mincke, Property: Assets or Power?: Objects or Relations as Substrates of Property Rights (unpub-
lished Collected Papers, W.G. Hart Legal Workshop 1993, Institute of Advanced Legal Studies,
London) (on file with author).

241. For a summary of the dispute, see HANBURY & MARTIN, MODERN EQUITY 18-21 Uill E.
Martin ed., 14th ed. 1993). See also Rudden, supra note 240, at 88-91.
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rights is the fact that while the relationship is humming along and parties
are meeting their obligations, i.e., banks are honoring their depositors,
balances, debt payments are made on schedule, and the trustee is adminis-
tering the trust, these rights very much fulfill the role of property. But
when things go awry, when holders are apt to launch shareholder suits or
actions against their trustees, then the rights revert, in a sense, to their in
personam origins.242 Choses in action and choses in equity are rightly
regarded as special or compromised forms of property just to the extent that
the personal quality of the relationship is capable of reasserting itself, so
that the right does not appear to be just a right to a share of some property,
but rather a right that a specific individual or a group of individuals like a
board of directors, with all the faults and failings they may have, perform
services to a particular standard.

E. "Market Property"

My claim that property is a unified and coherent concept with an
identifiable role to play in legal discourse is clearly facilitated by the view I
expressed above, that contract and property must be strictly distinguished.
That view however, appears to deny the manifest truth that some property
owes its very existence to the institution of contract, that is, some property
exists only given that there is a market. 43 Consider money, to name a
significant item of property: Does not money exist only in virtue of the
market since money's dual nature is as a store of value and a medium of
exchange? And is it not the case that property rights like patents or copy-
rights depend upon the existence of markets: What value would such
monopolies have other than the value of exploiting them in a market?
How, then, can I be a conceptual separatist about property and contract?

In the first place, it is not true that monopolies on the use of inven-
tions or the sole right to copy are only comprehensible against the back-
ground of a market. Even in a gift or command economy such rights could

242. In the case of choses in equity, it might be thought that when the trust goes awry,
where, for example, the rogue trustee unlawfully transfers property out of the trust, that is when
the cestui's rights are most proprietary, since he can follow the trust assets into the hands of trans-
feree. While I cannot argue this point fully here, I think that it is a mistaken view based on the
notion that "equity's darling" is regarded as an exception to the rule that a cestui's interests bind
the whole world. I should argue that, properly conceived in line with its actual historical devel-
opment, the right of the cestui to follow property depended on the willingness of the court of
equity to extend the personal liability of the trustee to certain transferees. See BURN, supra note
11, at 57 (discussing the characterization of a bona fide purchaser for value of the legal estate
without notice as "Equity's darling").

243. J.W. Harris was the first to raise this point with me.
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exist, and they would shape the gratuitous transactions that people could
make, or limit the scope of economic commands. Even if there was no
trade in artworks, for example, an artist would still regard the sole right to
copy a valuable entitlement.

Money appears to present a problem, but that is only because money
indicates a way in which a form of property is regularly employed, not a
conceptual feature of the property itself. "Real" money, like gold or silver
coins, is nothing more than a particular chattel whose properties are such
that it serves admirably as a store of value and a medium of exchange.
Banknotes are a particular kind of promissory note, i.e., a promise to pay a
certain sum, which also perform these functions well."' As with the case
of debts, one can understand the right to be paid a certain sum outside the
realm of contract. What is a covenant to pay a certain sum if not a prom-
ise voluntarily yet gratuitously undertaken? Thus the real problem that
money appears to present is its use as a store of value. It seems at first
glance that one could appreciate* how such a store of value could be
employed only if one could exchange it for actual usable property. This is a
mistake, however, which is engendered by the understandable first impres-
sion that transfers of stored value only make sense in an exchange econ-
omy. But the existence of money qua store of value amounts to nothing
more than the existence of transferable rights to "wherewithal," that is,
transferable rights against others, or against institutions, that some services
or property may be demanded, but not at any particular time. That these
rights can be held for a time, or transferred to others does not require the
presence of a market, but only an economy. It could be a gift economy or a
command economy. Such rights to "wherewithal" can be shifted from one
person to another in these economies as much as they can in a market
economy.

My argument is not, of course, that no property exists because we have
markets; the use of property as money in particular clearly bears this kind of
causal relationship with contract, and this is true of patents and copyrights
as well. My claim is that these kinds of property rights are not conceptual
creatures of contract, such that outside the realm of markets their nature is
indiscernible or inexplicable. The law of contract does not create property
rights; it allows individuals constituting a market to bargain over their
exchange. The power to grant a non-owner the right to use one's land,
under various restrictions, time limits, and so on is what permits an owner

244. The legal nature of money in modern societies is complicated in particular by the fact
that the power to issue money legally is now universally regarded as exclusively the state's. See
F.A. MANN, THE LEGAL ASPECT OF MONEY 3-30 (5th ed. 1992).
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to create a lease. Any lease can be gratuitous or created by command. The
shape of the law of contract, however, has played a significant role in the
development of the actual forms of leases since leases are typically bought
and sold, not granted gratuitously (unlike, for example, fees tail). There is
no time in this paper to examine all the property rights which are inter-
twined with the law of contract. Suffice it to say that I am not disputing
that the particular legal solidifications of different dispositions of an owner's
property rights, like easements, profits prendre, security interests, prefer-
ence shares, junk bonds, or pork belly futures, have in many cases largely
been shaped by the demands of the market.

Finally, a brief note on one aspect of takings law. One arrow in
Radin's quiver she deploys against the full disaggregative view of property
right is the case of rent control.245 The claim is that, however we under-
stand takings law, not every stripping of a stick in the bundle constitutes a
taking. I should argue instead that the interference here is not with rights
of property, but interference in the property market. The intention behind
the legislation is not to achieve some purpose by diminishing the rights of
property, but to achieve some purpose, presumably some more equitable
distribution of property, by directly interfering with the right to make con-
tracts, which is exactly what rent control does. Clearly, the State's inter-
ference with rights of contract is likely to harm particular people more than
others, and may certainly constitute a shifting of value from one class of
citizens to another to achieve a governmental purpose, but it is not a shift-
ing or taking of property rights. Whether or not these means should on
their own be regarded as unconstitutional (and it is unlikely that they will
without "reviving Lochner," as Radin puts it)2 46 is, strictly speaking, irrele-
vant.2 47  It is only if one assimilates the interest in property along with
the interest in contract under some more abstract interest, as in the right to
value or wealth or welfare, that one could turn this trick, but since, as I
have argued, property protects an interest in the disposition of things which
is quite separate, this will not work.

F. International News and Moore Re-Examined

I fully realize that the analysis in this section raises many more ques-
tions than it answers. My goal, however, has not been to write a complete
analysis of property in these pages, but to provide a plausible description of

245. RADIN, supra note 80, at 172-77.
246. Id. at 175 (referring to Lochner v. New York, 198 U.S. 45 (1905)).
247. As is the question of whether rent control is unjust or, economically speaking, idiotic.



an analysis which shows how ultimately facile and unhelpful, if not posi-
tively deleterious, the bundle of rights picture of property is. Do we get any
closer to understanding the nature of choses in action by simply mouthing
that they are made up of some subset of a bundle of rights? Does such a
claim do anything besides providing a false reason for complacently avoid-
ing a little hard thinking? And if regarded as satisfactory, does it not sug-
gest, as one might conclude from the writings of the commentators cited
above, that property is so flexible as to be a meaningless guide to making
any legal decision?

Consider again International News Service v. Associated Press2 48 and
Moore v. Regents of the University of California.149 Instead of talking about
"quasi property" or "exchangeable values," are we not on a better footing if
we can say that what the Associated Press was claiming was the right to a
market monopoly, akin to the protection generally provided by the monop-
olies of copyright or patent law? The owner of this kind of property right is
protected in his publication of the news he has gathered by the imposition
of a legal duty on all others (not just between him and other news agencies)
not to publish for consideration (i.e., a market monopoly, not a total
monopoly) said news, unless that other has gathered the same news himself.
A property right in such a market monopoly is not a property right "in the
news," but a property right to a legally structured market position which is
justified by general considerations of fair competition and the incentives
regarded as necessary to promote enterprise in a particular sphere of life,
i.e., news gathering and publication.50 Absent a reasonable understand-
ing of "property," the court is able to confuse itself irredeemably by assum-
ing that the only "thing" to which the property claim was made was to the
"news" itself. In the same way one is inexorably led into a realm of inter-
minable abstract confusion if one regards the ownership of a patent as really
the ownership of an idea, rather than a monopoly on action whose scope is
defined by an extremely important expression of what actions are monopo-
lized, i.e., the patent specification and claims. Of course we may refer to a
"right in the news," or the "right to an invention," but these are not prop-
erty rights. They are rights in relation to the news or an invention, rights to
rely on one's gathering of the news or one's inventive success to claim a
property right whose scope is also defined in relation to the content of the
news one has gathered, or the invention one has made. Jamming rights to
the news or to an idea into the mold of property rights is facilitated only by

248. 248 U.S. 215 (1918).
249. 793 P.2d 479 (Cal. 1990).
250. See Libling, supra note 42, at 103-04, 118-19.
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a picture of property which would admit any right, since almost any right
evinces some elements of the bundle. The only reason we do not admit
just any right is because our naive but accurate possession of the concept
does not allow us, for example, to say with a straight face that our sexuality
is our property thereby redefining rape as theft, unless perhaps we are econ-
omists.

In Moore, the court's either/or approach to whether a person might
have property in body parts could easily have been overcome by realizing
that while our general relationship to our body parts is not one of property,
in circumstances where technology permits, this relationship can change as
a matter of a person's intention, as explained above. When John Moore
was forced to regard his spleen as not only contingently connected to him,
but as something which needed to be disconnected from him as a matter of
some urgency, his constitutive relationship to it changed. It changed from
being a part of him to an unwanted thing. But the fact that it was unwant-
ed did not mean it was not his; his spleen became property while he pos-
sessed it, and as first possessor the spleen was his property. The idea that
some magic occurred on its removal so that the researchers could claim a
property right in it as if claiming something unowned the instant it left his
body is to create a mysterious turning point in the cells' status from non-
ownable thing to ownable thing which has no basis in any defensible con-
cept of property.

G. The Definition of Property

The preceding has been intended as a (necessarily incomplete) vindica-
tion of the kind of definition of property offered in Part II, one which
expressed the nature of property, or explained our concept of "property," in
terms of two kinds of criteria-the duty of non-interference which charac-
terizes the kind of right a property right is, and a notion of "thinghood"
which characterizes the objects of property which serves to mediate
between an owner and his legal relation to all others who have that duty.
The general characterization of these criteria in this way explains how
specific criteria for property, such as a duty'not to consume the food of
others, to cite an example of a non-interference criterion, or the material
nature of one's spleen, to cite an example of a criterion for a chattel, arise
in different circumstances. It is the role of "property" as a conceptual
device to distinguish personality-rich legal relations from those which are
not that underpins why certain features serve as criteria in some circum-
stances but not in others.
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Understanding the role of "property" illuminates the multiple utili-
tarian similarities which arise between different items to which the concept
applies, which generate the family resemblance between different cases of
property. Placed in the surrounding legal context, the existence of a dis-
tinction between personality-rich entitlements and personality-poor ones
reveals that while particular examples of property may allow for many con-
sequences of importance, such as the attribution of responsibility or liabil-
ity, a means of exacting duties of support owed to the State, status, eco-
nomic security, a ground for developing responsibility, the protection of
investment, the trade of entitlements in a market economy, not all do, and
different ones reveal different ways in which the protected use of "things"
can be important.

CONCLUSION

It is easy to feel frustrated with the concept of "property," for it seems
in many cases to arbitrarily influence the application of justice. Why
should it matter whether we classify confidential information as "property,"
if the criminal law should in any case punish a malicious interference with
the justly-earned value that it represents? If rent control is a severe imposi-
tion on the otherwise just rights of a landlord to bring his property into the
market, why should constitutional protection turn on some formalistic
distinction between personal rights and property rights? I hope, though
perhaps I have not said anything which diminishes any frustration with the
current state of the law, that I have made the distinctions "property" draws
appear coherent and defensible. The distinction rests on the not implausi-
ble claim that not all legal entitlements of value are "property" rights,25'
not even all legal entitlements which can be the subject of contracts.
There is a difference between fraudulently acquiring shelter from a hotel,
and stealing goods-while they are both morally turpid extractions of value
from another, they are not the same thing. In addition to the fact that not
all valuable rights are property rights, neither is the right to property co-
extensive with the right to the value of a thing. It has never been the case
that every casual extraction of the value of someone else's property is ille-
gal, for example my appreciation of my neighbor's garden by looking over
the fence. Value per se has never been the limit on the right of exclusive
use, for it depends on the duty of non-interference, which is rarely compre-

251. For a similar point in respect to the question of self-ownership, see Alan Ryan, Self-
Ownership, Autonomy, and Property Rights, 11 SOC. PHIL. & POL'y 241, 255-56 (1994).
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hensive. The bundle of rights picture, as I have tried to show, provides a
dangerous palliative for this sort of frustration. While we may be able to
reach certain desirable legal results by flexibly incorporating more than is
justified under the label "property," we do so at the cost of losing the valu-
able conceptual power provided by a concept which draws important dis-
tinctions.

Therefore I would submit that regarding property rights as comprising
rights to any kind of value, to the extent of that value, would count as a
revision of the legal notion of "property." On this score I may be wrong.
We may indeed, particularly as a result of the persistent influence of the
bundle of rights picture, now feel no discomfort as lawyers in calling our
rights to our labor "property rights." If so, I am undone of course, but my
sense is that we have not reached that point yet.252 Since I regard the
role of the concept of "property" I have described as serving a valuable
function in drawing significant distinctions, I should regard such an eventu-
ality as unfortunate.

In any case, I believe in giving dead concepts a decent burial. By that
I mean that if the concept of property that I have outlined is no longer
tenable, then it is incumbent upon us as lawyers to make sense of that fact.
The identity of the concept I have outlined has its ultimate basis in a dis-
tinction between people and things, and between personality-rich interper-
sonal relationships and personality-poor ones. It may be the case that we
no longer regard it as meaningful to draw such categorical distinctions, but
if so it is certainly a matter of interest to discover why.

I should like to end by reiterating the point that this is not simply a
matter of words. If I am right, then a number of recent major works that
purportedly deal with property may be mistaken in their own self-descrip-
tion. If so, then perhaps it would not be out of order to revise for our own
thinking the titles of Waldron's and Munzer's recent books, to The Right to
an Unequal Share of Social Wealth and A Theory of Alienable Entitlements,
respectively.

I have labored the idea that the "bundle of rights" picture is powerfully
amorphous, presenting a vision of property which is difficult to define
precisely and so criticize with effect. The advantage of this, however, is
that such a picture, whose linguistic expression can be nothing more than a

252. See, for example, Schroeder, supra note 8, at 306-12, for an analysis of the UCC which
suggests that any bundle of rights revolution in sales law is an academic myth.
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slogan, has no rigorous critical power either. While I am sure there are
dozens of things wrong with the views about property I have expressed, I
am just as sure that not one of them will be exposed on the strength of any
reliance on the bundle of rights picture of property.


