
 

 

To: Australian Tax Office 

Re: Earnout and Deferred Consideration arrangement’s draft 
 guidance 

22 February 2022 

Introduction  

AMEC appreciates the opportunity to provide a submission in respect of the Australian Taxation 

Office’s (ATO) draft guidance on Earnout and Deferred Consideration Arrangements.   

As the ATO will be aware, the mining and exploration industry makes a critical contribution to the 

Australian economy, employing over 255,000 people, and in 2018/19 collectively paid over $39 billion 

in royalties and taxes. In 2019/20 resources companies spent $2.8 billion on minerals exploration, 

invested $35 billion in new capital and generated more than $176 billion in mineral exports.   

M&A activity is critical to ensuring capital finds its way to the development of projects, particularly new 

and emerging projects where the use of earn-outs and deferred consideration is prevalent. To support 

and facilitate M&A activity and investment in the industry, AMEC is committed to seeking further 

certainty as to the income tax treatment of earnout and deferred consideration arrangements. 

About AMEC 

The Association of Mining and Exploration Companies (AMEC) is a leading national industry 

association representing over 450 members from all around Australia. Our members are explorers, 

emerging miners, producers, and a wide range of businesses working in and for the industry. 

General Feedback 

We set out below our general feedback for ATO consideration: 

1. It would be helpful to comment on the level of reliance taxpayers can place on this guidance once 

released and whether a consistent approach would be adopted should taxpayers seek a ruling.  

2. Valuations of earnout and deferred consideration arrangements are challenging by nature due to 

the uncertainty associated with such arrangements, and costly. In this regard: 

a) Specific guidance on the ATO’s valuation approach would be useful (the ‘market valuation for 

tax purposes’ guide does not appear to comment on earnout or deferred consideration 

arrangements), including administrative shortcuts where possible (e.g. greenfield projects or 

projects that have not yet attained a certain JORC classification can be ascribed a nil value); 

b) There is a concern the need for market values will, in the long term, make earnout and 

deferred consideration arrangements less desirable and thereby potentially adversely impact 

M&A activity in the industry; and 

c) As a result, AMEC is supportive of a ‘look through’ approach which does not require the use 

of market values and appears to generate overall outcomes consistent with the examples 

included in the draft guidance. 
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3. With regard to the ‘seller implications’ under the separate asset approach: 

a) Could the third bullet point from the top of page 6 (“∙ the right is acquired…”) address the tax 

cost base of the right itself? 

b) Similarly, could the tax cost base of the right also be addressed under the ‘receipts 

assessable as ordinary income’ and/or ‘anti-overlap rule’ sections (page 11) and Taxation of 

Financial Arrangement (TOFA) section (page 14)? 

4. With regard to the CGT event D3 comments on page 14, could the ATO comment on the 

application to royalty like earnout and deferred consideration arrangements? 

5. With regard to the ‘outcome’ comments for the example that starts on page 16 relating to royalty 

like earnout and deferred consideration arrangements, should the amendments proposed in red 

be made? 

“The financial benefits are not only contingent on aspects of the economic performance of the 

business solely because they are based on the turnover of the entity. The TOFA exclusion in 

subsection 230-460(13) will not apply. The contractual right created under the arrangement will 

be subject to the TOFA rules for the seller and buyer. 

If the buyer in this example agrees to pay the seller 2% of the gross revenue subject to a floor 

price for each widget where the floor price is a proxy for expected and predictable costs of sale, 

the amount payable may not be regarded as only being contingent on aspects of the economic 

performance of the business solely because of the receipts or turnover of the business. In this 

case, the earnout arrangement cannot be subject to the TOFA rules because the TOFA exclusion 

in subsection 230-460(13) will apply.” 

6. Could the ATO include in brackets how the amount of $1.1 million was calculated for the buyer in 

the example on page 17? 

Final comment 

AMEC again appreciates the opportunity to provide a submission in respect of the ATO’s draft 

guidance on Earnout and Deferred Consideration Arrangements.  Should you have any questions in 

respect of AMEC’s submission, please do not hesitate to contact us to discuss. 

Notwithstanding and without prejudice, AMEC prefers a ‘look through’ approach applying to earnout 

and deferred consideration arrangements and will continue its efforts in seeking an expansion of 

Subdivision 118-I of the Income Tax Assessment Act 1997 to include typical earnout and deferred 

consideration arrangements used in the mining and exploration industry. 

For further information contact: 

Neil van Drunen  

AMEC - Director, WA, SA, NT & Industry Policy 

0407 057 443         


