EYEWITNESS RELIABILITY:
THE

Our increasing understanding of the factors
that can influence
eyewitness recall of
events has created
pressure on the courts
to allow expert testimony regarding the
reliability of eyewitnesses. The Florida
Supreme Court recently
held that allowing
experts to explain how
recall can be affected is
within a trial court's
discretion, and a
concurring opinion from
Justice Bell provided
guidelines for the
exercise of that discretion. In this article
Christopher Hopkins
and Allison MillerBernstein use a familiar
example of eyewitness
unreliability, namely the
wildly conflicting accounts of the Kennedy
assassination, as a
springboard for explaining how experts can
contribute not only to
the jury's understanding, but to defense
counsel's strategy.
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If you are like most Americans, you
believe that the assassination of President John F. Kennedy was the result of
a conspiracy.1 Whether or not you were
even alive on November 22, 1963,
most adults have heard of the “Grassy
Knoll,” referring to the northern slope of
Dealey Plaza, popularized by conspiracy theorists as the location of a
hidden second sniper. According to a
2003 survey, more than 75% of Americans believe some type of conspiracy
was involved, while less than 20% accept that a lone gunman shot President
Kennedy.2
When it came to the location, number, and timing of gunshots, eyewitnesses in Dallas were far less certain
about JFK’s assassination than those
Americans answering poll questions.
Depending upon which study you accept, up to 27% of eyewitnesses reported that the shots came from the
Texas School Book Depository while
24% believed the shots came from the
Grassy Knoll.3 Adding to the confusion,
“ear-witnesses” reported between one
and eight gunshots reverberating in
downtown Dallas (the official conclusion was three shots).4 The timing of
the shots was also disputed, with most
“ear-witnesses” agreeing the second

and third shots were close together.5
Why are there so many versions of a
single event which lasted a mere six
seconds? Do the recollections of witnesses to the JFK assassination tell us
something about eyewitness testimony
in general?
Faced with inconclusive or harmful
witness testimony, defense lawyers in
Florida and throughout the country
have sought to introduce expert testimony to explain to the jury the foibles
of eyewitness testimony and human
memory. In May 2006, the Florida Supreme Court addressed the issue of
the admissibility of this type of expert
testimony in Simmons v. State of
Florida, holding that a trial judge had
discretion to allow such expert testimony. The issue was provocative
enough to produce two concurring
opinions discussing the current “trend”
of allowing, in limited circumstances,
expert testimony on eyewitness reliability. Moreover, not only did Simmons
leave open the opportunity for expert
testimony on eyewitness reliability, Justice Bell provided four “guiding principles” and five “factors to consider” for
admissibility.
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Dealey Plaza: an Example of
Witnesses and Their Struggle
to Recall
Abraham Zapruder was a Dallas dressmaker who permanently
fixed his place in history by filming
twenty-six seconds of the
President’s motorcade, thereby creating “unimpeachable” evidence by
which all Kennedy assassination
theories are tested. Standing on a
cement pedestal, Zapruder was
dozens of feet north of the President at the time of the shooting and
several yards east of the picket
fence on the Grassy Knoll. During
his emotional Warren Commission
testimony eight months after the
assassination, Zapruder broke
down in tears reporting “two, it
could be three” shots.6 He had not
formed his own independent opinion as to where the shots came
from until he saw two police officers
dismount their motorcycles and run
up the hill.7 With that visual cue, he
testified, “I assumed that [the shots]
came from there because, as the
police started running back of me
[sic], it looked like it came from the
back of me.”8 Nonetheless, the last
few seconds of Zapruder’s film
shows the corner of the Grassy
Knoll picket fence, revealing no one
there.9
Zapruder’s secretary, Marilyn
Sitzman, was standing on the same
cement abutment only inches away
from Zapruder to brace him, as
Zapruder would get “dizzy” looking
through the telescopic lens.10 Despite being in the same location,
she did not presume that shots
came from the Knoll. Having later
heard theories of a Grassy Knoll
shooter, Ms. Sitzman volunteered,
“... the supposed theory is they
would have been much closer to
me and on the right side – I would
have heard the sounding of the gun
much closer and I probably [sic]
had a ringing in my head because
the fence was quite close...”11
Two police officers, shortly after
the shooting, ran up steps leading
from Elm Street to the top of the
Grassy Knoll. Their actions may

have prompted other witnesses to
follow them to the top of the Knoll
(suggesting to Zapruder and others
that something had happened on
the Knoll). Officer Bobby Hargis
dismounted his motorcycle and ran
up the Knoll to get a better view of
the overpass.12 Rounding the corner of Elm and Houston, Officer
Clyde Haygood saw people pointing up the Knoll, parked his motorcycle, and also ran up the Knoll.13
Once there, neither officer saw
anything suspicious, but their actions of running up the Knoll may
be cause for some of the intrigue.14
Eyewitness Jean Hill, who later

neck.17 By the time she wrote a
book in 1992, she had added even
more details: “a muzzle flash, a puff
of smoke, and the shadowy figure
of a man holding a rifle...”18 Ms.
Hill’s friend, who was standing right
next to her, garnered less public attention and remembers the experience in significantly less detail.19 Inside the Presidential limousine, the survivors’ stories likewise
reveal inconsistencies, albeit more
understandable ones. Governor
Connally’s wife recalled her illtimed comment, moments before
the shooting: “Mr. President, you
can’t say Dallas doesn’t love

(Photo taken from Jean Hill’s approximate location, showing Zapruder’s cement pedestal on
the right and the Grassy Knoll picket fence on the left. The “X” in the center of Elm Street is
supposed to mark the location of the fatal shot.)

became an assassination celebrity,
originally said she heard five or six
shots from across Elm Street and
then followed a policeman up the
Knoll.15 In her Warren Commission
testimony five months later, however, she added “new” details such
as recalling a dog sitting in the limousine next to Mrs. Kennedy, her
“chasing” a man up the Knoll, and
“men in plain clothes [who were]
shooting back...”16 She later identified the man she had “chased” as
Jack Ruby but then changed that
story, on Geraldo, to include an encounter with Secret Service officers
who “put some sort of hold” on her
TRIAL ADVOCATE QUARTERLY - WINTER 2007

- 34 -

you!”20 The Governor recalled a
slightly different wording, while Mrs.
Kennedy recalled the statement to
be “You certainly can’t say the
people of Dallas haven’t given you
a nice welcome.”21 Still, Mrs.
Kennedy also erroneously recalled
that there was a glass divider between the front and back seats.22
Finally, Mrs. Kennedy acknowledged confusion over the number
of shots (“And those are the only
two I remember. And I read there
was a third shot. But I don’t know.”)
and other details, while admitting
amnesia: “You know, then, there
were pictures later on of me climb-

ing out the back. But I don’t remember that at all.”23
For many eyewitnesses, the
trauma of the moment or the force
of suggestion (e.g., visual cues of
the police running up the Knoll; repeated or suggestive questioning;
infiltration of proposed theories on
memory) may have played a powerful role.

Simmons v. State of Florida:
Expert Challenge to Witness
Memories
A woman was found dead in
Lake County, Florida in December
2001. Upon investigating her last
known whereabouts, the police discovered two witnesses who described a white car pulling away
from a traffic light with a female
passenger screaming for help. One
witness recalled the vehicle’s color
and stated that it had spoked
wheels. The witness later changed
the latter detail. Another witness
confirmed the events but also recalled a bumper sticker and flag in
one of the car windows. These details lead the police to the victim’s
boyfriend, who owned a similar vehicle with a sticker and flag. The
boyfriend, Eric Simmons, was convicted of murder, sexual battery,
and other crimes, and was sentenced to death. Part of his elevenpoint appeal included a challenge
to the trial court’s refusal to allow
expert testimony on the psychological factors which contribute to erroneous witness identifications.24
While eyewitness expert testimony was not allowed in Simmons,
the Court’s majority and concurring
opinions indicate that memory and
eyewitness experts could be permitted to testify under other circumstances. In rendering the Simmons
decision, the Court relied on a
twenty-three year old case,
Johnson v. State, in which the court
stated:
A trial court has wide
discretion concerning
the admissibility of evi-

dence and the range of
subjects about which
an expert can testify.
Expert testimony
should be excluded
when the facts testified
to are of such nature
as not to require any
special knowledge or
experience in order for
the jury to form its conclusions. We hold that a
jury is fully capable of
assessing a witness’
ability to perceive and
remember, given the
assistance of cross-examination and cautionary instructions, without
the aid of expert testimony.25
The court went on to conclude, in a
more favorable tone, “Florida follows the ‘discretionary’ view articulated in Johnson regarding the admissibility of expert witness testimony regarding the reliability of
eyewitness testimony.”26
While the Johnson opinion explained that this type of expert testimony was not necessary in that
case, it did not per se preclude expert witness testimony regarding
the reliability of eyewitness testimony.27 Fifteen years later, in 1998,
Justice Anstead further cracked
open the door to expert testimony
on eyewitness reliability in
McMullen v. State by acknowledging that a trial judge has discretion
to admit this type of expert testimony and should do so when such
testimony would be helpful to a
jury.28
Chief Justice Pariente’s concurring opinion in Simmons suggested
that there have been meaningful
revelations regarding the
unreliability of eyewitness testimony since the Johnson opinion in
1983.29 Over the last two decades,
numerous studies have lead mental
health professionals, law enforcement, and the legal system to reevaluate the credibility and reliability of eyewitness testimony.30
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These research studies have challenged the prevailing belief that a
jury, armed with common sense, is
capable of assessing a witness’
ability to perceive and remember
without an expert’s testimony on
the effect of outside influences.31
For example, it is widely believed that the more certain a person is about what they saw, the
more likely they are recalling
events accurately. Not true, according to studies which find that certainty is a “misleading indicator” of
accuracy.32 Another misconception
is that people tend to believe that
the more violent the crime or
stressful the situation, the more
likely an eyewitness will accurately
remember it.33 Studies have also
suggested that sounds from the left
or right are easily detected by “earwitnesses” but, on the other hand,
determining whether a sound was
above or below, or from the front or
back, is more difficult to discern.34
Chief Justice Pariente noted that,
“[b]y bringing to light research findings on factors affecting an eyewitness identification, expert testimony can assist the trier of fact, the
criterion for admission of expert
testimony under section 90.702.”35
Justice Pariente further concluded
that the “trend” in allowing this type
of testimony is “not surprising in
light of modern scientific studies
which show that, while juries rely
heavily on eyewitness testimony, it
can be untrustworthy under certain
circumstances.”36
Some federal courts have begun to accept the theory that
memory, perception, and reliability
of a witness may not be within the
common experience of jurors. In
2000, the Sixth Circuit Court of Appeals held that expert eyewitness
identification testimony “should be
admitted ... when there is no other
inculpatory evidence presented
against the Defendant with the exception of a small number of eyewitness identifications.”37 In 2001,
the Third Circuit Court of Appeals
similarly held that a jury would have
benefitted from the testimony of an

expert in eyewitness reliability. Spe- and sound arguments remain comcifically, the court concluded that,
pelling tools of persuasion; (3) ex“testimony of this sort, with its acpert testimony is only to be used in
companying level
limited circumof scientific detail,
stances; and
would not simply
(4) any use of
duplicate jurors’ inEven if defense counsel decides not expert testituitions or common
mony must be
to
use
an
expert
to
challenge
sense, and such
tested under
principles seem dif- eyewitness reliability, understandthe estabficult to establish
Frye
lished
ing the weaknesses of eyewitness
indirectly through
standard.43
recall should improve defense
cross examinaThe “Factors
strategy and courtroom technique. to Consider in
tion.”38 That next
year, in 2002, an Ila Particular
Case” include
linois commission
confirmed that the
whether there
weakness of eyewitness testimony
is a critical dispute over the
“has become increasingly welldefendant’s identification; whether
a conviction rests upon eyewitness
documented in both academic literature and in courts of law.”39 In
credibility; whether there is little to
no other evidence; and whether the
fact, a recommendation was made
that Illinois should adopt a statute
expert testimony addresses specific circumstance of the eyewitforbidding convictions based solely
ness identification and provides a
upon the eyewitness testimony of a
particular explanation which assists
single witness from being eligible
the jury.44
for the death
penalty.40
Justice Wells disagreed with
Practical Considerations
Chief Justice Pariente in Simmons,
To increase the chances of introducing this type of expert testinoting that the Eleventh Circuit disallows expert testimony on eyewitmony, defense counsel should consider the following arguments: (1)
ness reliability, instead adopting
another court’s concern that “to adthis type of expert testimony is admit such testimony in effect would
missible at the trial judge’s discretion under Johnson, McMullen
permit the proponent’s witness to
comment on the weight and cred(concurring opinion of Justice
ibility of opponents’ witnesses and
Anstead), and Simmons (concuropen the door to a barrage of marring opinion of Chief Justice
Pariente); (2) this type of expert
ginally relevant psychological evidence.”41 Wells concluded that his
testimony is admissible as “helpful”
concern was that such expert testipursuant to section 90.702, Florida
mony cast doubt on witness testiStatutes, as it assists the trier of
mony in general and not those in a
fact by explaining the factors that
particular trial.42
can affect or alter memory, which
Justice Bell, on the other hand,
laypeople and “common sense”
agreed with the Chief Justice in
cannot assess; and (3) the expert
Simmons but concurred separately
testimony will introduce relevant
to offer some guidelines on the use
considerations about the accuracy
of expert testimony on eyewitness
of an eyewitness’ memory which
reliability. His “Four Guiding Princould not be brought out through
ciples” include the principles that:
traditional courtroom methods.45
(1) admissibility is left to discretion
Even if defense counsel decides
of the trial judge; (2) credibility and
not to use an expert to challenge
reliability are generally issues for
eyewitness reliability, understandthe jury, and cross-examination,
ing the weaknesses of eyewitness
contrary evidence, jury instructions
recall should improve defense stratTRIAL ADVOCATE QUARTERLY - WINTER 2007
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egy and courtroom technique.
Cross examination and impeachment have historically been
the tools used to resolve any questions about whether a witness is
being truthful. However, this analysis is typically based solely on mistaken or false testimony of witnesses and cannot fully address
the possibility that there are outside
influences which distort a witness’
recollection, interpretation, and understanding of events. For example,
cross examination is unlikely to defeat a witnesses’ certainty as a
poor indicator of accuracy nor is it
likely to establish that lateral
sounds are more easily discerned
over sounds from above and behind.
The two principal problems with
regard to the admission of eyewitness testimony are that the human
memory process may be flawed,
and that juries tend to emphasize
eyewitness testimony regardless of
how reliable it is.46 Experts on eyewitness testimony can explain to a
jury what factors affect the human
memory influencing a person’s ability to recollect an incident. Alternatively, more detailed jury instructions regarding witness credibility
and human recall may be in order.
An expert will point out that the
memory process actually occurs in
three stages: (1) the perception of
the event; (2) retention; and (3) retrieval.47 Information can be distorted by outside factors as it
passes through these stages, ultimately resulting in the retrieval of a
memory that is different from the
event that was actually perceived.48
Specifically, during the initial stage
of perception, a person’s memory
is affected by outside factors such
as stress, expectations, perceptual
activity and prior experiences.49 Mr.
Zapruder, for example, was influenced in his opinion about the origin of gunfire after he saw the police running up the Knoll. During
the retention stage, the memory
may be distorted by post event information such as news reports or
discussions of the event with other

people.50 Mrs. Kennedy acknowledged that her own memory was
clouded and that she struggled to
detach her independent recollection from what she read or heard.
Ms. Hill, on the other hand, may
have inadvertently allowed her
memory to drift or fuse separate
events together (leading her to see
Ruby running up the Knoll). Finally,
during the retrieval stage, the environment where the information is
being retrieved and the wording of
the questions asked can directly affect the person’s recollection of the
event.51 Notice that Zapruder’s secretary, Ms. Sitzman, offered without
being prompted that she did not
hear loud shots coming from the
picket fence to her right. On the
other hand, how many times, and
in what manner, was Ms. Hill subject to questioning from state and
federal investigators, assassination
buffs, and television interviewers?
A different type of example can
be demonstrated in a case involving a car accident at an intersection. There may be individuals on
all four corners of the intersection
who each witness the same accident, yet each witness has a different version of events. Many factors
can affect the three stages of
memory that result in multiple perceptions of the same car accident.52 With regard to perception,
factors including, but not limited to
whether they or a loved one had
previously been involved in a car
accident, and/or what television
shows that person watches may influence their perception of this accident. They may perceive the accident differently because their
memory is incorporating and confusing the recollection of the car
accident they witnessed with another experience such as a prior
car accident.
Next, each person’s recollection of the car accident is affected
by factors that may influence them
while it is being retained in their
minds.53 Each time they discuss
the accident with another person,
that person’s opinions and memo-

ries influence the witnesses’
memory. For example, a witness
may have actually seen a car run a
red light. Yet, after the witness discusses what he or she saw with the
police, drivers, other witnesses,
and even attorneys, or watches
news reports regarding the accident, the witness may begin to
question what he or she saw and
incorporate the recollection, beliefs,
or opinions of the other individuals
into the original recollection (e.g.,
Mr. Zapruder being influenced by
the actions of the police). After the
completion of the discussions, the
witness may now believe that he or
she saw the car cross into the intersection while the light was yellow,
which then turned red while the car
was in the intersection. This does
not mean that the witness is lying
about what he or she saw, as these
outside factors may now actually
cause the witness to recollect the
accident differently.54
Finally, the witness’ recollection
may also be influenced during the
retrieval stage. Depending on the
types of questions that are being
asked, who is asking the questions,
the demeanor with which the questions are being asked, and where
the questions are being asked, the
witness may recollect the car accident differently.55
Some psychologists estimate
that witnesses making eyewitness
identifications are believed by juries
nearly 80% of the time, regardless
of whether they are correct.56 Concerns over the potentially damaging
effects of eyewitness testimony due
to its potential to be unintentionally
unreliable and, therefore, the need
to scientifically explain to a jury the
factors that may influence an eye
witness’ testimony has been a hot
topic simmering in Florida over the
past few years. In October 2005,
six months before Chief Justice
Pariente’s compelling concurrence
in Simmons, the Florida Bar Journal published an article addressing
these issues. The article, The
Puzzle of Memory Reflections on
the Divergence of Truth and AccuTRIAL ADVOCATE QUARTERLY - WINTER 2007
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racy, explains that “memory is not
an exact faculty...” and, therefore,
numerous factors that do not involve lying can affect the credibility
or reliability of a witness’ testimony.57 These factors include, but
are not limited to the ability to understand what was witnessed, visual acuity, psychological well-being, emotional stability, past history,
imagination, memory, and age.58
Even peoples’ vocabulary and ability to verbally express themselves
may affect the way one person recollects and describes something as
compared to another individual
who witnessed the same event.59
The author notes that, “[t]he reason
that people remember events differently is because memory is not a
mere ‘mechanical device’ but,
rather, the ‘function of a living personality with his or her own needs,
fears, and interests, and these
powerfully influence what that person remembers.”60
Unlike lying, which can be
pointed out through impeachment,
expert testimony may be necessary
for a jury to understand the effects
these outside factors have on eyewitness recollection. It may be completely understandable that Mrs.
Connally’s statement about the
people of Dallas was misheard or
mis-remembered by the surviving
passengers of the limousine. Less
understandable may be how the
recollection of Mr. Zapruder differs
from his secretary’s or how Ms.
Hill’s versions of events have meandered over the years.
The duel between conspiracy
theorists and the official government explanation of President
Kennedy’s assassination has not
been satisfied by eyewitnesses,
film, photographs, audio recordings
or released records. Neither side, in
forty-three years, has amassed
enough evidence to sway those
with opposing beliefs. There will be
no resolution of conflicting witness
testimony. Like the persistent but
diverging opinions on the Kennedy
assassination, Florida courts will
continue to disagree about expert

testimony on eyewitness reliability;
in Simmons v. State, the Florida
Supreme Court left room for trial
courts to wrestle with the issue of
admissibility for years to come.
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