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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
GUNAY MIRIYEVA, et al.,
Plaintiffs,
v.
U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 1:19-cv-03351
[Oral Argument Requested]

PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION
Plaintiffs Gunay Miriyeva, Ann Tum, Siddhi Kulkarni, and Bipin Kadel (collectively,
“Plaintiffs”), by and through undersigned counsel, respectfully move this Court for a preliminary
injunction pursuant to Rule 65.1(c) of the Local Rules of the United States District Court for the
District of Columbia and Rule 65 of the Federal Rules of Civil Procedure.
As set forth in the accompanying Memorandum of Points and Authorities and the attached
exhibits and declarations, Defendants are acting unlawfully through their policy and practice of
denying applications for United States citizenship under 8 U.S.C. § 1440 solely based on a
veteran’s “uncharacterized” discharge from the U.S. Army when the U.S. Army – pursuant to
statute, regulation, and other guidance – treats such discharges as naturalization-qualifying “under
honorable conditions” discharges.
Defendants’ policy is causing severe irreparable injury to Plaintiffs as it prevents them
from receiving all of the rights and benefits of U.S. citizenship, a status to which they are otherwise
lawfully entitled.
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For the reasons set forth in the accompanying Memorandum of Points and Authorities,
Plaintiffs respectfully request that the Court grant this motion and issue orders preliminarily
enjoining Defendants from (a) applying their policy; (b) denying any naturalization applications
or sustaining or maintaining the denial of any naturalization applications, including each
Plaintiff’s, on the grounds that a military naturalization applicant cannot meet his/her burden of
showing an “under honorable conditions” discharge with discharge paperwork identifying the
discharge as “uncharacterized”; (c) treating an uncharacterized discharge differently than an
Honorable or General – Under Honorable Conditions discharge for purposes of naturalization
based on military service; and (d) denying naturalization applications on the grounds that an
uncharacterized discharge renders a veteran ineligible for naturalization based on his/her military
service.
In support of this Motion, Plaintiffs submit the attached exhibits and declarations, including
the declarations of Plaintiffs Gunay Miriyeva, Ann Tum, Siddhi Kulkarni, and Bipin Kadel.
Plaintiffs respectfully request that the Court hear oral argument on this Motion within
twenty-one days of its filing, per Local Rule 65.1(d).

Dated: November 6, 2019

/s/ Jennifer M. Wollenberg
Jennifer M. Wollenberg (D.C. Bar No. 494895)
Douglas W. Baruch (D.C. Bar No. 414354)
Kayla S. Kaplan (D.C. Bar No. 996635)
Neaha P. Raol (D.C. Bar No. 1005816)
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave., NW
Washington, D.C. 20004-2541
T: 202.739.3000
jennifer.wollenberg@morganlewis.com
douglas.baruch@morganlewis.com
Counsel for Plaintiffs
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Plaintiffs Gunay Miriyeva, Ann Tum, Siddhi Kulkarni, and Bipin Kadel, by and through
undersigned counsel, respectfully submit this memorandum of points and authorities in support of
their motion for a preliminary injunction pursuant to Rule 65(a) of the Federal Rules of Civil
Procedure. For the reasons set forth below, Plaintiffs request that the motion be granted.
I.

INTRODUCTION

Plaintiffs enlisted in the United States Army and, by virtue of their military service, have a
statutory right to United States citizenship. As demonstrated below, Plaintiffs have satisfied all of
the eligibility requirements to become naturalized United States citizens pursuant to § 329 of the
Immigration and Nationality Act (“INA”), 8 U.S.C. § 1440, but Defendants are blocking their
naturalization on the sole grounds that Plaintiffs were separated from the Army with so-called
“uncharacterized” discharges. Pursuant to Defendant United States Citizenship and Immigration
Services’ (“USCIS”) policy, USCIS does not consider Plaintiffs’ “uncharacterized” discharges as
sufficient evidence that they were discharged “under honorable conditions” for purposes of a
naturalization based on military service.
This USCIS position (“the Policy”) cannot withstand the slightest scrutiny as it is contrary
to the law. Congress specifically assigned to the Army the authority to make the determinations
regarding Plaintiffs’ military service for § 1440 naturalization purposes, and the Army equates
uncharacterized discharges with “under honorable conditions” discharges. A federal statute,
military regulations, and even the express position of the United States Army all specify that the
uncharacterized discharge issued to each Plaintiff is and must be treated as an “under honorable
conditions” discharge. With full knowledge of these authorities and in plain and open defiance of
them, USCIS has denied Plaintiffs’ naturalization applications on the sole basis that an
“uncharacterized” discharge from the military renders an applicant ineligible for naturalization

1
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under § 1440 because, in Defendants’ – but not the U.S. Army’s – view, it is not a discharge “under
honorable conditions.” As such, for preliminary injunction purposes, Plaintiffs are likely to
succeed on the merits of their claim under § 706(2) of the Administrative Procedure Act (“APA”).
For Plaintiffs, the adverse consequences of the unlawful Policy are severe and grossly
unfair: But for the Policy, each Plaintiff would be a United States citizen today, enjoying the
privileges and protections that citizenship confers. By law, deprivation of the right to citizenship
for even one day constitutes irreparable harm.
The balance of equities favors Plaintiffs as they are entitled to citizenship because of their
honorable military service, and there is no lawful basis for denying them citizenship. Granting
preliminary relief also would serve the public interest, not just in upholding the rule of law, but
also – as Congress specified – by rewarding those willing to enlist or serve in the U.S. military
during a designated period of hostilities. Defendants’ actions not only are unlawful but also
disrespect the sacrifices of these veterans, each of whom enlisted in the Army through the Military
Accessions Vital to the National Interest (“MAVNI”) program and was discharged through no
fault of their own.1
Plaintiffs are entitled to a preliminary injunction of the Policy.2

1

In fact, three of the Plaintiffs were discharged due to medical conditions developed or
discovered during Army basic training, and the Army has admitted that the fourth Plaintiff’s
discharge was done without proper Army procedures and necessitates a reinstatement offer.
2

As set forth below, there is no factual dispute regarding the Policy, and USCIS has admitted
that it is applying the Policy to each Plaintiff. Accordingly, the issue in this case is purely legal –
the lawfulness of the Policy under the APA and the Constitution. Therefore, the Court “may
advance the trial on the merits and consolidate it with the [preliminary injunction] hearing.” Fed.
R. Civ. P. 65(a)(2).
2
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II.
A.

STATEMENT OF FACTS

Military Naturalizations
The military naturalization statute, 8 U.S.C. § 1440, specifies that naturalization under this

law is dependent upon a soldier’s honorable service as designated by the military. If the applicant
has been discharged, eligibility is established through a determination by the military that the
applicant was separated “under honorable conditions”:
Any person who, while an alien or a noncitizen national of the
United States, has served honorably . . . , and who, if separated from
such service, was separated under honorable conditions, may be
naturalized as provided in this section . . . The executive department
under which such person served shall determine whether persons
have served honorably in an active-duty status, and whether
separation from such service was under honorable conditions.
8 U.S.C. § 1440(a) (emphases added).
Military statutes and instructions specify that uncharacterized discharges are and must be
treated as “under honorable conditions” discharges. See, e.g., 10 U.S.C. § 12685; Ex. 1 at 32-33
(DoDI 1322.14, Enclosure 4, Section 3).3
B.

The USCIS Policy
Under the Policy, USCIS denies naturalization to an applicant for citizenship under

8 U.S.C. § 1440 if the applicant has received an uncharacterized (also called “entry-level”)
discharge from the military. USCIS claims that an uncharacterized discharge does not equate to a
discharge under honorable conditions. USCIS stated and applied the Policy when it denied each

3

Plaintiffs submit only the relevant pages of this military regulation as an exhibit. The entire
fifty-six-page
regulation
is
available
at:
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/133214p.pdf?ver=2019-0314-132901-200 (last visited Nov. 6, 2019).
3
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Plaintiff’s naturalization application. For instance, USCIS’s written decision regarding Plaintiff
Miriyeva’s naturalization application states in relevant part:
As noted above, subsequent to the approval of your N-400 and prior
to your taking the oath of allegiance, USCIS received Form DD214, Certificate of Release or Discharge from Active Duty, dated
December 21, 2018, which reflects that you received an
“uncharacterized” discharge from the U.S. Armed Forces. The third
and final Form N-426 that USCIS later received, certified on April
23, 2019, confirms that you were separated from service on
December 21, 2018, but it does not indicate the characterization of
your separation. Although it indicates that you served honorably, it
does not indicate whether you were separated under honorable
conditions.
. . . INA Section 329 requires that if an applicant was separated from
service, that he or she was separated under honorable conditions.
Longstanding USCIS policy provides that only a discharge
specifically characterized as either “honorable” or “general (under
honorable conditions)” qualifies as a separation “under honorable
conditions.” See USCIS Policy Manual Vol. 12, Part I, Chap. 3.
Because your character of service is listed as “uncharacterized” on
your Certificate of Release or Discharge from Active Duty, and
there is nothing on your Form DD-214 or Form N-426 to suggest
that your separation was in fact characterized as “under honorable
conditions,” you have not met your burden to demonstrate that the
Department of the Army designated your separation as “under
honorable conditions.” Therefore, you have not met your burden to
show that you are eligible for naturalization under INA 329, and
USCIS intends to reopen your Form N-400 pursuant to the
provisions of Title 8, Code of Federal Regulations, § 335.5.
Ex. 2 at 3.4 See also Complaint ¶ 3 (Plaintiff Tum), ¶ 4 (Plaintiff Kulkarni), and ¶ 5 (Plaintiff
Kadel).

4

Notably, the USCIS Policy Manual referenced in this denial decision does not state that an
“uncharacterized” discharge renders a § 1440 applicant ineligible for naturalization. Instead, it
specifies – consistent with § 1440 – that honorable service is service that is designated as such by
the applicant’s military department (here, the U.S. Army). USCIS Policy Manual, Vol. 12, Part I,
Ch. 3(B) available at https://www.uscis.gov/policy-manual/volume-12-part-i-chapter-3 (last
visited Nov. 6, 2019).
4
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Whereas USCIS claimed in Ms. Miriyeva’s denial decision that she could have met her
burden by providing an N-426 “suggest[ing] that [her] separation was in fact characterized as
‘under honorable conditions,’” it is worth noting that, as described below, USCIS still denied Ms.
Tum’s application even though Ms. Tum furnished USCIS with an N-426 wherein the Army
specifically described her separation as honorable.
Apart from the USCIS denial decisions themselves, Defendants repeatedly have confirmed
the existence of the Policy in MAVNI litigation proceedings in this Court. In particular, in Nio v.
United States Dep’t of Homeland Security, No. 17-cv-998 (D.D.C.),5 Defendants and their legal
representatives have confirmed that USCIS will not naturalize an applicant whose discharge papers
do not expressly state that the discharge is “under honorable conditions.”6

5

Nio involves a separate USCIS policy of delaying and withholding the adjudication of
naturalization applications under § 1440 until the completion of enhanced Department of Defense
background investigations and follow-on military service suitability determination (“MSSD”)
adjudications.
6

See, e.g., Nio, 9/23/19 Status Hearing, Tr. at 61:12-14 (USCIS Counsel: “Yes, they were denied
naturalization because the evidence before USCIS is that they have a discharge order, an
uncharacterized discharge order.”); Nio, 3/20/19 Status Hearing, Tr. at 106:12-14 (DOJ Counsel:
“We’re telling you the way that USCIS reads its own statute, which is that uncharacterized doesn’t
count as meeting the honorable service requirement.”); id. at 108:24-109:3 (“The Court: Okay. . .
. But the question is, is the one uncharacterized discharge sufficient [to deny a naturalization
application]. And I think you are telling me it is. [DOJ Counsel]: Sure, yes.”). These
representations are consistent with ones made in earlier proceedings in the same Nio litigation.
See, e.g., Nio, 8/23/17 Status Hearing, Tr. at 25:12-24 (DOJ Counsel referring to a soldier: “So
this person would be ineligible to be naturalized because he has an uncharacterized discharge. . . .
With an uncharacterized discharge, one is not eligible to naturalize under section 1440 which is
the military naturalization program. You have to have an honorable discharge if you are
discharged.”). DOJ counsel did not inform the Court at that time (August 2017) that he was
relaying only USCIS’s view and that DoD’s view was and is – as reflected by DoD regulations –
that an “uncharacterized” discharge must be treated as an “under honorable conditions” discharge.

5
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C. Application of the Policy to Plaintiffs
As set forth in the Complaint and the declarations of Plaintiffs filed in support of this
Motion, Defendants have applied the Policy to each Plaintiff. That Policy is the sole basis for the
denial of each Plaintiff’s naturalization application. The key facts with respect to each Plaintiff
are set forth below.

1. Gunay Miriyeva
Ms. Miriyeva enlisted in the U.S. Army Selected Reserve of the Ready Reserve (the
“Selected Reserve”) through the MAVNI program in March 2016 and began participating in
reserve unit military drills with the assigned military rank of Specialist E-4. Declaration of Gunay
Miriyeva (“Miriyeva Decl.”) ¶¶ 2-3.
Ms. Miriyeva applied for naturalization on the basis of her military service on March 29,
2018, submitting her N-400 naturalization application to USCIS at that time, along with the
requisite Form N-426 in which the U.S. Army certified her military service as honorable. Id. ¶ 4;
Ex. 3 at 2-3. In October 2018, after the U.S. Army made a favorable MSSD for Ms. Miriyeva
following an enhanced background investigation, USCIS interviewed her for naturalization. Ms.
Miriyeva passed the requisite history/civics and English tests administered by the USCIS officer.
On October 4, 2018, USCIS approved her naturalization application. Miriyeva Decl. ¶¶ 5-6; Ex.
4 at 1. This USCIS approval meant that Ms. Miriyeva immediately was eligible to take the
citizenship oath, the last step before becoming a U.S. citizen. However, USCIS failed to schedule
her for an oath ceremony that day or thereafter.
In the meantime, the U.S. Army ordered Ms. Miriyeva to report to basic training at Fort
Jackson, South Carolina on November 5, 2018. Accordingly, on October 10, 2018, Ms. Miriyeva
notified USCIS of her imminent ship date and urged USCIS to schedule her oath ceremony prior
to that date. While USCIS acknowledged the ship date, it failed to timely arrange her oath
6
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ceremony, and Ms. Miriyeva reported to basic training on November 5 as ordered, but not as a
U.S. citizen. Miriyeva Decl. ¶¶ 7-8, 11.
While at basic training, Ms. Miriyeva, in an active duty status, sought medical treatment at
an Army medical facility. There, U.S. Army medical personnel diagnosed a fibroadenoma in Ms.
Miriyeva’s breast and told her that, due to her condition, she was medically unable to continue
serving in the U.S. Army at that time. In response to Ms. Miriyeva’s questions about her
anticipated separation, U.S. Army personnel told her that she would receive an “honorable”
discharge because her service had been honorable and her discharge was due to medical reasons.
Id. ¶ 11.
On December 21, 2018, the U.S. Army issued a Form DD-214, which listed Ms. Miriyeva’s
discharge type as “uncharacterized” and identified her medical condition as the basis for discharge.
Ex. 5 at 1. The Army did not inform Ms. Miriyeva that her discharge would not be considered
“honorable” or that it would have any adverse consequences for her pending military
naturalization. Miriyeva Decl. ¶ 12.
Following the discharge action, in January 2019, Ms. Miriyeva submitted to USCIS a
second Form N-426, signed on January 11, 2019, on which the U.S. Army again certified that she
had served honorably during her entire period of military service, beginning on March 14, 2016.
On the N-426, the U.S. Army also certified that Ms. Miriyeva had not been “separated” from the
U.S. Army and that she was “suitable for military service.” Id. ¶ 13; Ex. 6 at 2-3.
Even then, USCIS did not schedule Ms. Miriyeva for her oath ceremony. As a result, Ms.
Miriyeva was compelled to retain an immigration attorney, who commenced a federal court action
on March 12, 2019, to force USCIS to provide the oath ceremony. See Miriyeva v. McAlleenan,
et al., No. 19-cv-477-CAB-KSC (S.D. Cal.). This lawsuit apparently prompted USCIS to act.

7
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USCIS scheduled Ms. Miriyeva for an oath ceremony in April 2019 in federal court in San Diego,
but then, without explanation, notified her that the oath ceremony had been “descheduled.”
Miriyeva Decl. ¶¶ 14-15; Ex. 7 at 1.
On April 23, 2019, the U.S. Army provided a third Form N-426, even though Ms. Miriyeva
did not request the certification. On that Form, the U.S. Army reconfirmed that Ms. Miriyeva had
served “honorably” during her entire period of military service, from March 14, 2016 through her
discharge date of December 21, 2018. Miriyeva Decl. ¶ 16; Ex. 8 at 2.
On May 13, 2019, in her federal court action, the parties agreed to the remand of her
application to USCIS. Nevertheless, USCIS again failed to arrange for her oath ceremony and
naturalization. Miriyeva Decl. ¶ 4.
Instead, on June 6, 2019, USCIS issued a written decision – entitled “Agency Motion to
Reopen” – revoking USCIS’s prior approval of Ms. Miriyeva’s N-400 and effectively denying her
naturalization application. Ex. 2 at 3-4. In that decision, USCIS stated that Ms. Miriyeva was
ineligible for naturalization because she failed to demonstrate that she was discharged “under
honorable conditions” from the U.S. Army.

The decision specifically stated that her

“uncharacterized” discharge (as reflected on the DD-214) is not an “under honorable conditions”
discharge for purposes of § 1440. The decision did not identify any other basis for denying her
naturalization application. Id. at 4.
Thereafter, on June 11, 2019, USCIS stamped Ms. Miriyeva’s N-400 application as
“DENIED” as of that date.

USCIS stated that the denial was based on Ms. Miriyeva’s

“Separat[ion] from military service without honorable discharge.” Miriyeva Decl. ¶ 19; Ex. 4 at
1-2. On or about August 16, 2019, Ms. Miriyeva filed a timely administrative appeal pursuant to
§ 336 of the INA. That appeal is pending. Miriyeva Decl. ¶ 24.

8
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On August 13, 2019, after being informed by the U.S. Army that Ms. Miriyeva had not
been discharged, USCIS approved her naturalization application for a second time, whereupon she
could (and should) have been naturalized. Miriyeva Decl. ¶ 5; Ex. 4 at 1 (third stamp on page
designating “approved”). However, USCIS did not accept the Army’s representation that Ms.
Miriyeva had not been discharged. On September 18, 2019, USCIS submitted a status report in
the Nio litigation claiming that Ms. Miriyeva had been discharged and that it was reviewing her
application. See Nio, Dkt. 273 at 3. Shortly thereafter, on September 27, 2019, USCIS told the
federal court in the Nio litigation that it would not be scheduling a naturalization oath ceremony
for Ms. Miriyeva “at this time.” Nio, Dkt. 276 at 1 (stating that the Nio Defendants informed Nio
class counsel “whether, and if so, when, G.M. will be scheduled for a naturalization oath
ceremony”).

2. Ann Tum
On March 17, 2016, Ms. Tum enlisted in the U.S. Army as a member of the Selected
Reserve through the MAVNI program. The Army gave her the military rank of Private First Class
and assigned her to the 411th Engineering Brigade. Declaration of Ann Tum (“Tum Decl.”) ¶ 2.
In August 2018, after she had been drilling with her Army unit, Ms. Tum applied for
naturalization on the basis of her military service and submitted her N-400 application to USCIS.
Her application included a Form N-426 in which the U.S. Army certified her honorable service.
Id. ¶ 3; Ex. 9 at 2-3.
In November 2018, after the U.S. Army completed its background investigation and issued
her a favorable MSSD, and while her naturalization application was pending at USCIS, the U.S.
Army ordered Ms. Tum to report to basic training. On November 19, 2018, the U.S. Army shipped

9
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Ms. Tum to basic training in Ft. Jackson, South Carolina, where she began serving in an “active
duty” status. Tum Decl. ¶¶ 4-5.
While at basic training, Army medical personnel diagnosed Ms. Tum with “essential
(primary) hypertension,” and, in January 2019, Army physicians recommended that she be
separated due to her medical condition. Army personnel told Ms. Tum that if she went home rather
than remain at basic training then her medical condition could improve, making it easier for her to
later return to basic training. The U.S. Army specifically told Ms. Tum that she would be able to
return to the Army after six months. The Army did not provide any legal counseling regarding
discharge, and Ms. Tum was not informed that she would receive an “uncharacterized” discharge
or that USCIS would deny her pending naturalization application if she received an
uncharacterized discharge. The Army also did not tell Ms. Tum that if she remained in the Army
during her rehabilitation, resulting in 180 days on active duty, then the Army would have been
required to designate any discharge after that time as “honorable.” Id. ¶¶ 6-8.
On February 19, 2019, the Army issued a DD-214 specifying Ms. Tum’s discharge type as
“uncharacterized.” The DD-214 states that, as of the date of discharge, she had served three
months and one day on active duty (equivalent to 92 days). Id. ¶ 9; Ex. 10 at 1.
On May 20, 2019, the U.S. Army provided another Form N-426, certifying that Ms. Tum
had served honorably in the Selected Reserve during the thirty-five-month period between March
17, 2016 and February 19, 2019. The Form further states that Ms. Tum had been separated from
the U.S. Army and that her “discharge type” was “Honorable.” In the “Remarks” section of the
Form, the U.S. Army confirmed: “No derogatory information found as Soldier received an
honorable discharge.” Tum Decl. ¶ 10; Ex. 11 at 2, 3.

10
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On May 23, 2019, USCIS interviewed Ms. Tum for naturalization at the USCIS Field
Office in Louisville, Kentucky. Ms. Tum provided USCIS with the post-discharge N-426. On
May 28, 2019, USCIS issued a decision denying her naturalization application on the grounds that
her DD-214 reflects an “uncharacterized” discharge and that she did not prove that her discharge
was under honorable conditions. This was USCIS’s sole ground for denying her application. The
denial decision does not mention the N-426 in which the Army certified, three days prior to her
naturalization interview, that Ms. Tum had served honorably and that her discharge was under
“honorable” conditions. Tum Decl. ¶¶ 11-13; Ex. 12 at 1-2.
Ms. Tum filed a timely administrative appeal pursuant to § 336 of the INA. That appeal is
pending. Tum Decl. ¶ 14.

3. Siddhi Kulkarni
Ms. Kulkarni enlisted in the U.S. Army through the MAVNI program on January 22, 2016.
As a MAVNI in the Delayed Entry Program (“DEP”), Ms. Kulkarni was not assigned to any
reserve unit and had no opportunity to participate in military drills. Accordingly, Ms. Kulkarni
understood that she could not apply for naturalization until she began basic training because she
would not be able to obtain the requisite Form N-426 before she began basic training. Declaration
of Siddhi Kulkarni (“Kulkarni Decl.”) ¶¶ 2-3.
During the period following her enlistment, the U.S. Army conducted a background
investigation, including a counter-intelligence interview, and gave Ms. Kulkarni a favorable
MSSD. Thereafter, on May 30, 2018, the U.S. Army shipped Ms. Kulkarni to basic training at
Fort Leonard Wood where she began serving in active duty status with the military rank of
Specialist. While at basic training, in full-time active duty status, Ms. Kulkarni had no ready
means to apply for naturalization or obtain the necessary Form N-426. Id. ¶¶ 4-5.

11
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While serving in the U.S. Army at basic training, Ms. Kulkarni sustained multiple injuries,
including bilateral knee fractures and bilateral pelvic fractures. On July 2, 2018, Army medical
personnel at Fort Leonard Wood recommended that Ms. Kulkarni transfer to the Warrior Training
& Rehabilitation Program, Fitness Training Unit, 43rd AG Battalion “at the earliest opportunity”
due to her injuries. Id. ¶ 6; Ex. 13 at 1. For the next four months, while she remained on active
duty, Ms. Kulkarni participated in physical therapy sessions, was fully compliant with the Army’s
prescribed treatment plan, and repeatedly expressed her desire to return to basic training when she
recovered. However, at the end of her physical rehabilitation period, the U.S. Army re-examined
Ms. Kulkarni, told her that her pelvic fractures had not fully healed, and recommended that she go
home, rest, and heal completely. Kulkarni Decl. ¶¶ 7-8.
On November 7, 2018, the U.S. Army told Ms. Kulkarni that her medical condition “may
result in initiation of separation action to eliminate you from the Army.” The Army did not tell
Ms. Kulkarni that she would receive an “uncharacterized” discharge and that such discharge type
– according to USCIS – would render her ineligible for naturalization. Id. ¶ 9; Ex. 14 at 1.
On or about December 7, 2018, the U.S. Army issued a DD-214 discharging Ms. Kulkarni
from active duty due to her medical condition and listing the discharge type as “uncharacterized.”
The DD-214 confirms that, as of the date of discharge, Ms. Kulkarni had served six months and
eight days on active duty (over 180 days, meaning that she should not have received an entry-level
“uncharacterized” discharge but should have received a characterized “honorable” discharge).
Kulkarni Decl. ¶ 10; Ex. 15 at 1.
On December 21, 2018, Ms. Kulkarni submitted her N-400 application for naturalization
to USCIS. Her application included a Form N-426 in which the Army certified that she had served
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honorably in the U.S. Army, in an active duty capacity, from May 30, 2018 to December 7, 2018.
Kulkarni Decl. ¶ 11; Ex. 16 at 2.
On May 16, 2019, Ms. Kulkarni appeared for her naturalization interview at the USCIS
Field Office in Kansas City, Missouri. On June 5, 2019, USCIS issued a decision denying her
naturalization application, stating that the only ground for denial was her failure to establish that
she had received an “under honorable conditions” discharge from the U.S. Army because her
separation was “uncharacterized.” Kulkarni Decl. ¶¶ 12-13; Ex. 17 at 1-2.
On June 19, 2019, the U.S. Army issued a second Form N-426 certifying Ms. Kulkarni’s
entire period of military service, through December 7, 2018, as honorable. Kulkarni Decl. ¶ 14;
Ex. 18 at 2.
On or about July 3, 2019, pursuant to § 336 of the INA, Ms. Kulkarni filed an
administrative appeal of the denial of her naturalization application. On October 17, 2019, USCIS
denied her § 336 appeal in a written decision, referencing the USCIS Policy in question. Ex. 19
at 1-3.

4. Bipin Kadel
Mr. Kadel enlisted in the Selected Reserve of the U.S. Army through the MAVNI program
on July 24, 2015. The Army assigned Mr. Kadel to the 808th Engineering Company in Houston,
Texas where he began drilling with the Army rank of Specialist. Declaration of Bipin Kadel
(“Kadel Decl.”) ¶¶ 2-3.
On July 24, 2017, Mr. Kadel applied for naturalization on the basis of his military service
and submitted his N-400 naturalization application to USCIS. That application included a Form
N-426 in which the U.S. Army certified that he was serving honorably. Id. ¶ 4; Ex. 20 at 2-3.

13

Case 1:19-cv-03351 Document 2 Filed 11/06/19 Page 20 of 35

On August 4, 2017, without any notice to Mr. Kadel, and without being afforded any due
process required by military regulations, the U.S. Army Reserve Command issued an order
discharging Mr. Kadel from the Army Reserve. The purported effective date of the discharge was
eleven days earlier, on July 24, 2017.7 The discharge order specifies the discharge type as
“uncharacterized,” and indicates that the discharge action was based on the U.S. Army’s
assessment that Mr. Kadel’s “maximum DEP time has been exceeded.” The order mistakenly cites
“DEP” or the Delayed Entry Program. Mr. Kadel, however, enlisted via the Delayed Training
Program (“DTP”), was assigned to a Reserve Command unit, and was drilling with that unit as a
reservist. Had the U.S. Army provided Mr. Kadel with the required notice of this intended action,
he would have informed them of the mistake. Kadel Decl. ¶¶ 5-6; Ex. 21 at 1.
The stated basis for Mr. Kadel’s discharge is the U.S. Army’s so-called “time-out” policy,
whereby a soldier who has not been sent to basic training within two years of enlistment is no
longer eligible to serve. However, prior to the date of Mr. Kadel’s discharge orders, USCIS and
the U.S. Army represented in the MAVNI litigation that it was extending the two-year “time-out”
rule to three years. Nio, Dkt. 25-2 at 10 (Declaration of Stephanie P. Miller) (stating that “we have
determined that in this instance the limitation may be waived if movement to training remains
impracticable”). At the time of this court representation, Mr. Kadel was a member of the MAVNI
class in that then-putative class action. Had the U.S. Army provided Mr. Kadel with advanced
notice of the intended discharge action, he would have informed them that the time-out rule should
not have applied to him. Mr. Kadel was not at fault for the Army’s failure to send him to basic

7

The Court stated during the July 19, 2017 preliminary injunction hearing in Nio, “[O]bviously,
if anybody is in jeopardy of deportation or being thrown out of the military, I’ll hear about it, I’m
sure.” Nio, 7/19/17 Preliminary Injunction Hearing, Tr. at 113:15-17. There is no indication that
the Nio Defendants notified the Court of Mr. Kadel’s August 4, 2017 discharge with a July 24,
2017 effective date.
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training within two years of his enlistment. Kadel Decl. ¶ 7. In fact, it was only after Mr. Kadel’s
enlistment that the U.S. Army created a policy that blocked soldiers from being sent to basic
training until the completion of enhanced background investigations and receipt of a favorable
MSSD.
Moreover, on July 27, 2017, the Acting Army Secretary issued a memorandum extending
the two-year time-out rule to three years for MAVNI soldiers. Nio, Dkt. 26 at 4. Thus, as of the
time when the Army Reserve command issued its discharge orders for Mr. Kadel in August 2017,
the U.S. Army already had extended the time-out period. Consequently, Mr. Kadel’s discharge
order was an unlawful order contrary to U.S. Army policy. Had Mr. Kadel received the requisite
advance notice, he could have challenged the planned discharge on that basis.8 Kadel Decl. ¶ 8.
On July 9, 2019, USCIS interviewed Mr. Kadel for naturalization at the USCIS Field Office
in Houston, Texas.

One day later, on July 10, USCIS denied his application citing the

uncharacterized discharge as the sole cause. The decision does not mention the N-426 in which
the Army certified that Mr. Kadel had served honorably. Id. ¶¶ 11-13; Ex. 22 at 1-2.
Even though USCIS denied the application on the grounds of Mr. Kadel’s discharge, the
U.S. Army notified USCIS on August 7, 2019 (pursuant to a court order in the MAVNI litigation)
that Mr. Kadel had not been discharged from the Army after all. Id. ¶ 14. Then, five weeks later,
on September 18, 2019, USCIS claimed (in the Nio litigation) that the Army had informed USCIS

8

Notably, on March 4, 2019, USCIS represented in the MAVNI litigation that the time-out
policy had been extended from two years to three years shortly after issuance “of the July 7 [2017]
Guidance, and as a result, no class member was affected by the two-year rule.” Nio, Dkt. 240 at 4
(Memorandum Opinion and Order). This representation was false, at least as to Mr. Kadel,
because USCIS discharged him due to the time-out rule and, pursuant to the Policy, USCIS claims
that his uncharacterized discharge renders him ineligible for naturalization. Mr. Kadel indeed has
been “affected.”
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that Mr. Kadel had received discharge orders both from the U.S. Army Recruiting Command and
the U.S. Army Reserve Command and that he indeed was discharged. USCIS did not state whether
the Army claimed that the discharge had been accomplished in accordance with due process
requirements under military regulations or federal law. Thereafter, on October 18, 2019, pursuant
to a Court order in the MAVNI litigation, the U.S. Army reported that Mr. Kadel had been
discharged because he had exceeded 730 days in the DEP. Again, this Army statement is false
because Mr. Kadel was not in the DEP. Id. ¶¶ 15-16. Finally, on October 23, 2019, the U.S. Army
reported that the Army would be offering Mr. Kadel reinstatement in order to allow the process in
Army Regulation 135-178 to be provided. Id. ¶ 17. Even though the Army has acknowledged
that his discharge was invalid, USCIS has not naturalized Mr. Kadel.
Mr. Kadel filed a timely administrative appeal pursuant to § 336 of the INA. That appeal
is pending. Id. ¶ 15.
III.
A.

ARGUMENT

Preliminary Injunction Standard
The standard for the grant of a preliminary injunction is well-established. As this Court

laid out two years ago in the MAVNI litigation:
A preliminary injunction grants “intermediate relief of the same
character as that which may be granted finally.” De Beers Consol.
Mines v. United States, 325 U.S. 212, 220, 65 S.Ct. 1130, 89 L.Ed.
1566 (1945). It is an extraordinary remedy only “awarded upon a
clear showing that the plaintiff is entitled” to it. Winter v. Natural
Res. Def. Council, Inc., 555 U.S. 7, 22, 129 S.Ct. 365, 172 L.Ed.2d
249 (2008). “A plaintiff seeking a preliminary injunction must
establish that he is likely to succeed on the merits, that he is likely
to suffer irreparable harm in the absence of preliminary relief, that
the balance of equities tips in his favor, and that an injunction is in
the public interest.” Id. at 20, 129 S.Ct. 365. Where the government
is the opposing party, as here, these final two factors merge. Nken
v. Holder, 556 U.S. 418, 435, 129 S.Ct. 1749, 173 L.Ed.2d 550
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(2009); Pursuing America’s Greatness v. Fed. Election Comm’n,
831 F.3d 500, 511 (D.C. Cir. 2016).
Kirwa v. United States Dep’t. of Defense, 285 F. Supp. 3d 21, 35 (D.D.C. 2017). As shown below,
Plaintiffs have established each of the requisite elements entitling them to preliminary injunctive
relief.
B.

Plaintiffs Are Likely to Succeed on the Merits of Their APA Claim
This lawsuit seeks to enjoin Defendants’ application of the Policy of denying naturalization

applications on the basis of “uncharacterized” discharges. The Complaint states a claim under
§ 706(2) of the APA, which empowers a court to set aside unlawful agency action. 5 U.S.C.
§ 706(2). Here, the agency action is the Policy, and there is no question that the Policy exists as
Defendants have applied the Policy to each Plaintiff. That leaves the narrow legal question as to
whether the Policy is lawful. For the reasons set forth below, Plaintiffs are likely to succeed on
the merits of the claim that the Policy is contrary to law and arbitrary and capricious. See id. at
§ 706(2)(A) (permitting courts to set aside agency action found to be arbitrary, capricious, “or
otherwise not in accordance with law”).
The military naturalization statute under which Plaintiffs are seeking to become U.S.
citizens states (in relevant part):
(a)

Any person who, while an alien or a noncitizen national of the
United States, has served honorably as a member of the Selected
Reserve of the Ready Reserve or in an active-duty status in the
military, air, or naval forces of the United States . . . during any other
period which the President by Executive order shall designate as a
period in which Armed Forces of the United States are or were
engaged in military operations involving armed conflict with a
hostile foreign force, and who, if separated from such service, was
separated under honorable conditions, may be naturalized as
provided in this section if (1) at the time of enlistment, reenlistment,
extension of enlistment, or induction such person shall have been in
the United States. . . whether or not he has been lawfully admitted
to the United States for permanent residence . . . The executive
17
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department under which such person served shall determine whether
persons have served honorably in an active-duty status, and whether
separation from such service was under honorable conditions . . .
(b)

A person filing an application under subsection (a) of this section
shall comply in all other respects with the requirements of this
subchapter, except that(1)

he may be naturalized regardless of age, and notwithstanding
the provisions of section 1429 of this title as they relate to
deportability and the provisions of section 1442 . . .

(2)

no period of residence or specified period of physical
presence within the United States or any State or district of
the Service in the United States shall be required;

(3)

service in the military, air, or naval forces of the United
States shall be proved by a duly authenticated certification
from the executive department under which the applicant
served or is serving. . . and was separated from such service
under honorable conditions . . .

8 U.S.C. § 1440.
Under this statute, a person who has “served honorably as a member of the Selected
Reserve of the Ready Reserve or in an active duty status” and, if discharged, was separated “under
honorable conditions,” qualifies for naturalization provided that the person satisfies the other
naturalization eligibility criteria under the INA (except as specified). The statute expressly states
that the military criteria for naturalization – i.e., “service” and/or separation under honorable
conditions – “shall be proved by a duly authenticated certification from the executive department”
under which the applicant is serving or served. 8 U.S.C. § 1440(b)(3).
Applying the plain language of the statute to this case, the military eligibility aspects of the
statute – i.e., Plaintiffs’ service or separation – are determined by the U.S. Army, with USCIS then
applying the remaining eligibility factors under the INA. In other words, the Army has the
important but limited role of informing USCIS whether each Plaintiff (a) has served honorably in
the Reserves or in an active duty status, and/or (b) if separated, was discharged under honorable
18
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conditions. Indeed, USCIS provides a specific form, Form N-426, which is the means by which
the U.S. Army generally certifies honorable service for currently-serving members of the military
who have not received some type of certification of service in the normal course of their military
service. And, in the case of separations, USCIS relies on either the N-426 or a military separation
document, such as a DD-214 or its equivalent Form 500, as the “certification.”
Thus, in § 1440, Congress expressly assigned to the military (here, the U.S. Army) the
task of determining, subject to applicable law and regulations, whether service is “honorable” and
whether a separation from service is “under honorable conditions.” Congress left no room for
USCIS to decide for itself whether a soldier’s service has been honorable or if the soldier’s
separation was under honorable conditions. This is confirmed in the USCIS Policy Manual, which
states: “Honorable service means only service in the U.S. armed forces that is designated as
honorable service by the executive department under which the applicant performed that military
service.” Policy Manual Vol. 12, Part I, Ch. 3(B) (emphasis added).
As established above, Plaintiffs Miriyeva and Tum served both as Selected Reservists and
in an active duty status. Plaintiff Kulkarni was not in the Selected Reserve, but served in an active
duty status. And Plaintiff Kadel served in the Selected Reserve.
On the requisite Form N-426, the U.S. Army certified each Plaintiff’s entire period of
military service as honorable. Ex. 8 at 2 (Miriyeva); Ex. 11 at 2, 3 (Tum); Ex. 18 at 2 (Kulkarni);
Ex. 20 at 2 (Kadel). In fact, even after they were discharged, the Army certified every day of
Plaintiffs’ military service – including the day of their discharge – as “honorable.” These
certifications are consistent with the Army’s required procedures for assessing whether a soldier’s
military service is or was honorable. See, e.g., Kirwa, 285 F. Supp. 3d at 28 (citing a U.S. Army
Human Resources Command publication: “As a general rule, a Soldier is considered to be serving
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honorably unless a decision has been made, either by the Soldier’s commander or a court martial,
to discharge him/her under less than honorable conditions. In the rare cases where the character
of a Soldier’s service is questionable, ONLY the Soldier’s commander can decide this issue, and
the sole criterion for the decision is: If the Soldier were being discharged today, based on his/her
record, what type of discharge would the Soldier receive? If Honorable or General [] Under
Honorable Conditions, the character of service on the N-426 will read ‘Honorable’. If Under Less
Than Honorable Conditions, the N-426 character of service item will NOT read ‘honorable’.”).
These certifications are significant and controlling here. It logically must be the case – and
is the case under military practice and procedure – that a soldier who is serving honorably through
the last minute of her military service is discharged “under honorable conditions.”
Yet, disregarding the military’s definitions of honorable service and the Army’s specific
designation of each Plaintiff’s service as honorable, USCIS denied their applications on the
grounds that their purported “uncharacterized” discharges were not sufficient for purposes of
§ 1440. USCIS claimed that it was merely following its Policy under which anything other than
“honorable conditions” discharge language on the discharge paperwork itself renders an applicant
ineligible to naturalize under § 1440.
But the Policy is wrong as a matter of law. In fact, a federal statute mandates precisely the
opposite, at least for reservists. Under the law, all discharges of reservists are “under honorable
conditions” unless the soldier specifically received an “other than honorable” discharge
characterization following a court martial or board of officers proceeding or after the soldier
consents to the discharge and waives such proceedings. The statute, enacted in 1994, provides in
full:
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A member of a reserve component who is separated for cause,
except under section 12684 of this title [not applicable here], is
entitled to a discharge under honorable conditions unless—
(1) the member is discharged under conditions other than honorable
under an approved sentence of a court-martial or under the
approved findings of a board of officers convened by an
authority designated by the Secretary concerned; or
(2) the member consents to a discharge under conditions other than
honorable with a waiver of proceedings of a court-martial or a
board.
10 U.S.C. § 12685 (emphasis added).
This language is dispositive in terms of the discharge characterization of members of
reserve components such as Plaintiffs Miriyeva, Tum, and Kadel. Effectively, unless a reserve
component soldier consents to a discharge under other than honorable conditions and waives her
rights to a court martial or board of officers proceeding, or she specifically receives an “other than
honorable” discharge through a court martial or board of officers proceeding, her discharge must
be treated as an under honorable conditions discharge. Here, these three Plaintiffs were discharged
from a reserve component. None of them received an “other than honorable conditions” discharge,
was court-martialed, had a court-martial proceeding, received findings from a board of officers, or
waived rights to such proceedings. Consequently, their involuntary discharges from the U.S. Army
Reserve are separations “under honorable conditions” by statute.9 The military must treat it as
such, and USCIS has no authority or discretion to defy this law by treating an uncharacterized
discharge as something different than a separation under honorable conditions for purposes of
naturalization.

9

At a Nio court hearing on June 20, 2018, counsel for the defendants in that case (DoD and
USCIS) confirmed that an “other than honorable” discharge is decidedly different from an
“uncharacterized” discharge – i.e., “not the same thing at all.” Nio, 6/20/18 Status Hearing, Tr. at
43:7-9.
21

Case 1:19-cv-03351 Document 2 Filed 11/06/19 Page 28 of 35

Beyond the statute itself, the military – the entity responsible under § 1440 for determining
whether a soldier’s discharge is under honorable conditions – has its own set of regulations that
are consistent with this law and provide additional support for Plaintiffs. Specifically, DoD and
other military regulations dictate not only compliance with 10 U.S.C. § 12685 but also mandate
that an “uncharacterized” (which the military also refers to as an “entry-level”) discharge, for any
enlisted service member under any circumstances, must be treated as an “honorable” or “under
honorable conditions” discharge for administrative matters. In particular, Department of Defense
Instruction (“DoDI”) 1332.14, in effect since January 2014,10 provides:
3.

CHARACTERIZATION OF SERVICE OR DESCRIPTION OF
SEPARATION
a. Types of Characterization or Description
(1) At separation, these types of characterization of service or
description of separation are authorized under this instruction:
(a) Separation with characterization of service as honorable,
general (under honorable conditions), or under other than
honorable conditions.
(b) Entry-level separation.
...
b. Characterization of Service
...
(2) Types of Characterization
(a) Honorable. . . .
(b) General (Under Honorable Conditions). . . .

10

This instruction is for “Enlisted Administrative Separations” and “establishes DoD policy,
assigns responsibilities, and provides procedures governing administrative separation of enlisted
Service members from the Military Services.” Ex. 1 at 1. Accordingly, this regulation applies to
all Plaintiffs – reservists or not – including Plaintiff Kulkarni.
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(c) Under Other Than Honorable Conditions. . . .
...
c. Uncharacterized Separation
(1) Entry Level Separation
(a) A separation will be described as an entry level separation if
separation processing is initiated while an enlisted Service
member is in an entry level status, except when . . . .
...
(c) With respect to administrative matters outside this
instruction that require a characterization as honorable or
general, an entry-level separation will be treated as the
required characterization. . . .
(d) In accordance with section [10 U.S.C. § 12685], an entrylevel separation of a Service member of a Reserve
Component for cause, except under [10 U.S.C. § 12684]
[not applicable here], will be “under honorable conditions.”
Ex. 1 at 32-33 (DoDI 1322.14, Enclosure 4, Section 3) (emphases added).
Once again, these military regulations are directly on point.

Plaintiffs received

“uncharacterized discharges” from the Army because the Army considered them to be in an “entrylevel status” at the time of their discharges.11 However, because there is an administrative need to
describe their discharges – here, for military naturalization purposes and to fulfill the Army’s duty
to complete the Form N-426s – their discharges must be treated as the required characterization
(i.e., honorable or under honorable conditions). Given these regulations, USCIS, which must by

11

This Army assessment was mistaken as to Plaintiff Kulkarni. In fact, her DD-214 confirms
that her period of military service included more than six months on active duty. Ex. 15 at 1. As
such, she was not eligible for an entry-level discharge at the time of her separation, and the DD214 should have specified her discharge as “honorable.”
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statute defer to the assessment of the military, cannot plausibly assert that the uncharacterized
discharges are not under honorable conditions discharges for purposes of § 1440.
None of this is a close call. None of this is subject to agency discretion by USCIS. None
of this is open to debate. The Policy, which refuses to accept that an uncharacterized discharge
satisfies the “under honorable conditions” separation requirement, is contrary to law and must be
set aside.
Under the APA, this Court has the authority to set aside final agency action – here, the
Policy – found to be arbitrary, capricious, an abuse of discretion, otherwise not in accordance with
law, or in excess of statutory jurisdiction, authority, or limitations. 5 U.S.C. § 706(2).12 The Policy
warrants § 706(2) relief on numerous grounds, including because it improperly purports to confer
upon USCIS the authority to determine what qualifies as a separation “under honorable conditions”
in defiance of a law that assigns that responsibility to the military component in which the soldier
served. Thus, Plaintiffs are likely to succeed on the merits of their claim that the Policy – by which
USCIS deems an uncharacterized discharge as disqualifying for naturalization purposes in spite of
statutory and regulatory authority specifying otherwise – must be set aside and may not be used to
deny naturalization applications.

12

The Policy is an actionable final agency action. It marks the “consummation of the agency’s
decisionmaking” and is an action “by which rights or obligations have been determined” as it
controls and dictates the outcome of Plaintiffs’ eligibility for naturalization under 8 U.S.C. § 1440.
Bennett v. Spear, 520 U.S. 154, 178 (1997) (internal quotation marks omitted); Ctr. for Auto Safety
v. Nat’l Highway Traffic Safety Admin., 452 F.3d 798, 806 (D.C. Cir. 2006).
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C.

Plaintiffs Will Suffer Further Irreparable Injury Absent Preliminary Injunctive
Relief
As alleged in the Complaint, each Plaintiff satisfies all of the requirements to become a

naturalized U.S. citizen pursuant to 8 U.S.C. § 1440. Moreover, USCIS has admitted, through the
denial decisions, that the denials were based solely on the Policy. In other words, but for the
Policy, each Plaintiff already would be a U.S. citizen.
The Supreme Court has made clear “that the right to acquire American citizenship is a
precious one.” Fedorenko v. United States, 449 U.S. 490, 505 (1981); see also Schneiderman v.
United States, 320 U.S. 118, 122 (1943) (“For it is safe to assert that nowhere in the world today
is the right of citizenship of greater worth to an individual than it is in this country.”). And federal
courts have held that the denial of citizenship to someone otherwise eligible, including soldiers
seeking to naturalize under § 1440, constitutes irreparable harm. For example, this Court, which
has been addressing APA claims arising out of § 1440 in the MAVNI litigations, explained:
As held in Nio, delaying naturalization applications after applicants
have been promised an expedited path to citizenship constitutes
irreparable harm. Nio, 2017 WL 3917006, at *9; see also Hamandi
v. Chertoff, 550 F. Supp. 2d 46, 51 (D.D.C. 2008); Vargas v. Meese,
682 F. Supp. 591, 595 (D.D.C. 1987). And this Court is not the only
one to recognize that undue delay in the naturalization context is
harmful. See, e.g., Roshandel v. Chertoff, 554 F. Supp. 2d 1194,
1200-01 (W.D. Wash. 2008) (granting class certification of a class
of naturalization applicants seeking injunctive relief to end delay in
application processing arising from pending FBI name checks, and
noting that plaintiffs were statutorily “entitled to a naturalization
decision by USCIS.”).
Kirwa, 285 F. Supp. 3d at 42. And, in finding irreparable harm for preliminary injunction purposes
with respect to soldiers being denied the opportunity to pursue naturalization, this Court held as
follows:
[E]very day of delay leaves plaintiffs in limbo and in fear of
removal. Plaintiffs live in constant fear that they will lose their work
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or student visas, or be discharged, deported, and subject to harsh
punishment in their country of origin for joining a foreign military.
Defendants maintain that a fear of deportation is too speculative to
establish irreparable harm. It is true that some courts have found, in
some circumstances, that a risk of deportation is too speculative to
show irreparable harm, but that is not the issue here for plaintiffs
suffer from more than mere fear. See Vargas, 682 F. Supp. at 595
(“[T]o deny plaintiffs the right of filing in this country is to deny
them of the benefits of protection from deportation and work
authorization, as well as the right to travel outside this country
without forfeiting these benefits.”). DOD is blocking access to an
existing legal avenue for avoiding removal. See Santillan v.
Ashcroft, No. 04-2686, 2004 WL 2297990, at *12 (N.D. Cal. Oct.
12, 2004) (unpublished) (granting class certification to persons
pursuing lawful permanent resident status “to whom USCIS ha[d]
failed to issue evidence of registration”).
Kirwa, 285 F. Supp. 3d at 43 (some internal citations omitted) (footnotes omitted); Nio v. United
States Dep’t of Homeland Security, 270 F. Supp. 3d 49, 62 (D.D.C. 2017) (“[P]laintiffs are
suffering irreparable harm because they are not obtaining citizenship rights and benefits, and as a
result of the legal limbo DHS Defendants have left them in pending resolution of their
naturalization applications, their ability to travel and pursue professional and personal
opportunities has been curtailed.”).
Accordingly, Plaintiffs easily have met their burden of establishing irreparable harm.
D.

The Balance of Harms and the Public Interest Weigh in Plaintiffs’ Favor
Plaintiffs likewise have established the final two preliminary injunction factors: balance of

harms and public interest. These two factors generally require the Court to “balance the competing
claims of injury and [ ] consider the effect on each party of the granting or withholding of the
requested relief.” Winter, 555 U.S. at 24.
Here, Defendants cannot identify any harm to them that would result from a grant of the
requested preliminary injunction. The only result of an injunction would be that USCIS may not
apply its Policy to Plaintiffs’ naturalization applications. Since the Policy is unlawful for the
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reasons set forth above, USCIS has no plausible basis for claiming that it would suffer any harm
if it is set aside. While the inevitable result of the injunction would be that Plaintiffs are
naturalized, that is simply because USCIS already has determined (correctly) that each Plaintiff
meets all of the remaining naturalization eligibility requirements under § 1440.
On the other hand, the harm to Plaintiffs if the injunction is not granted is immediate,
growing, and irreparable for all of the reasons specified already, including the day-after-day loss
of the rights and benefits they should have as U.S. citizens. The balance-of-harms analysis here is
functionally identical to the Court’s in Kirwa. There, the Court concluded that the balance favored
the plaintiffs because “plaintiffs are suffering, and will continue to suffer, irreparable harm due to
[the defendant’s] inaction, and . . . defendants have not offered sufficient justification for their
policy change.” Kirwa, 285 F. Supp. 3d at 44. Just as before, Plaintiffs are suffering, and
Defendants cannot legally justify their Policy. Under these circumstances, the balancing of the
harms weighs decisively in Plaintiffs’ favor.
Further, the public interest would be served by a preliminary injunction as it would ensure
that Defendants are complying with the law in evaluating Plaintiffs’ naturalization applications
and implementing Congress’ intent by leaving to the military the determination of the nature of
soldiers’ service. It is always in the public interest for the government to follow the law. See
League of Women Voters v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016) (“[T]here is a substantial
public interest in having governmental agencies abide by the federal laws that govern their . . .
operations.” (internal quotation marks omitted)); Jacksonville Port Auth. v. Adams, 556 F.2d 52,
59 (D.C. Cir. 1977) (“[T]here is an overriding public interest . . . in the general importance of an
agency’s faithful adherence to its statutory mandate.”).
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Congress passed a law that requires “under honorable conditions” discharges for Plaintiffs
(and soldiers like them) absent court-martial or other proceedings that did not occur here. Congress
also passed a law requiring naturalization for soldiers who have been discharged “under honorable
conditions.” Congress did not include a minimum period of service requirement in § 1440.
Congress intended to reward those soldiers willing to serve during a period of conflict with a fast
track to citizenship, and, accordingly, § 1440 “should be liberally construed in favor of . . .
naturalization.” In re Convento, 210 F. Supp. 265, 268 (D.D.C. 1962). Congress certainly did not
express any intent to deny naturalization to otherwise eligible soldiers who were discharged due
to medical conditions – including injuries sustained during military training in service of the
United States – or because the Army issued invalid discharges without due process or simply
because the soldiers did not attain 180 days of active duty service. Because the Policy results in
the perversion of Congress’ intent, and may create a disincentive for future foreign nationals to
enlist in our armed forces and serve our country when most needed, the public interest also favors
the granting of this injunction.
IV.

CONCLUSION

For all the foregoing reasons, Plaintiffs respectfully request that the Court grant their
motion and enter a preliminary injunction as follows:
a) Defendants shall be preliminarily enjoined from applying the
Policy.
b) Defendants shall be preliminary enjoined from denying any
naturalization application or sustaining or maintaining the denial of
any

naturalization

application,

including

each

Plaintiff’s

application, on the grounds that a military naturalization applicant
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cannot meet his/her burden of showing an “under honorable
conditions” discharge with discharge paperwork identifying the
discharge as “uncharacterized.”
c) Defendants shall be enjoined from treating an uncharacterized
discharge differently than an Honorable or General – Under
Honorable Conditions discharge for purposes of naturalization
based on military service.
d) Defendants shall be enjoined from denying naturalization
applications on the grounds that an uncharacterized discharge
renders a veteran ineligible for naturalization based on his/her
military service.
Dated: November 6, 2019

/s/ Jennifer M. Wollenberg
Jennifer M. Wollenberg (D.C. Bar No. 494895)
Douglas W. Baruch (D.C. Bar No. 414354)
Kayla S. Kaplan (D.C. Bar No. 996635)
Neaha P. Raol (D.C. Bar No. 1005816)
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave., NW
Washington, D.C. 20004-2541
Tel: 202.739.3000
Fax: 202.739.3001
jennifer.wollenberg@morganlewis.com
douglas.baruch@morganlewis.com
kayla.kaplan@morganlewis.com
neaha.raol@morganlewis.com
Counsel for Plaintiffs

29

Case 1:19-cv-03351 Document 2-1 Filed 11/06/19 Page 1 of 8

EXHIBIT 1

Case 1:19-cv-03351 Document 2-1 Filed 11/06/19 Page 2 of 8

Department of Defense
INSTRUCTION
NUMBER 1332.14
January 27, 2014
Incorporating Change 4, Effective April 12, 2019
USD(P&R)
SUBJECT: Enlisted Administrative Separations
References: See Enclosure 1
1. PURPOSE. This instruction:
a. Reissues DoD Instruction (DoDI) 1332.14 (Reference (a)), in accordance with the
authority in DoD Directive (DoDD) 5124.02 (Reference (b)).
b. Establishes DoD policy, assigns responsibilities, and provides procedures governing
administrative separation of enlisted Service members from the Military Services.
c. Implements sections 518, 572(a)(2), and 578 of Public Law 112-239 (Reference (c)).
2. APPLICABILITY. This instruction applies:
a. To OSD, the Military Departments, the Office of the Chairman of the Joint Chiefs of Staff
and the Joint Staff, the Combatant Commands, the Office of the Inspector General of the
Department of Defense, the Defense Agencies, the DoD Field Activities, and all other
organizational entities in the Department of Defense (referred to collectively in this instruction as
the “DoD Components”). The term “Military Services,” as used in this instruction refers to the
Army, the Navy, the Air Force, and the Marine Corps.
b. Only to administrative separation proceedings initiated on or after the effective date of
this instruction unless the Secretary of the Military Department concerned determines that it
should be applied in a particular case in which proceedings were initiated before that date.
3. POLICY. It is DoD policy that:
a. The readiness of the Military Services be preserved by maintaining high standards of
performance, conduct, and discipline. Separation promotes the readiness of the Military Services
by providing an orderly means to:
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(1) Evaluate the suitability of persons to serve in the enlisted ranks of the Military
Services based on their ability to meet required performance, conduct, and disciplinary
standards.
(2) Maintain standards of performance, conduct, and discipline through characterization
of service in a system that emphasizes the importance of honorable service.
(3) Achieve authorized force levels and grade distributions.
(4) Provide an orderly means of discharge for enlisted personnel.
b. Separations are used to strengthen the concept that military service is a unique calling,
different from that of a civilian occupation. The acquisition of military status, whether through
enlistment or induction, involves an individual’s commitment to the United States, their Military
Service, fellow citizens, and fellow Service members.
c. Organizing, training, and equipping newly accessed enlisted Service members represent a
substantial investment. Separation of enlisted Service members prior to completion of their
obligated service periods results in a significant loss of investment and generates a requirement
for increased accessions.
d. DoD will provide enlisted Service members with the training, motivation, and
professional leadership to enable them to meet required standards of performance, conduct, and
discipline.
(1) Reasonable efforts should be made by the chain of command to identify enlisted
Service members who exhibit the likelihood for early separation and improve their chances for
retention through counseling, retraining, and rehabilitation.
(2) Enlisted Service members who do not demonstrate the commitment or potential for
further service should be separated.
e. Motivated enlisted Service members may be discharged or released from active service
before expiration of their obligated service to further their education at a college, university, or
vocational or technical school when it is determined that discharge or release is appropriate.
Enclosure 6 of this instruction contains procedures for enlisted Service member separations on
the basis of school enrollment.
4. RESPONSIBILITIES. See Enclosure 2.
5. PROCEDURES. See Enclosures 3-6.
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6. RELEASABILITY. Cleared for public release. This instruction is available on the DoD
Issuances Website at http://www.esd.whs.mil/DD.
7. SUMMARY OF CHANGE 4. The administrative changes to this issuance are a result of the
publication of Directive-Type Memorandum-19-004 (Reference (d)).
8. EFFECTIVE DATE. This instruction is effective January 27, 2014.

Change 4 Approved By:
David L. Norquist
Performing the Duties of the Deputy Secretary of
Defense
Enclosures
1. References
2. Responsibilities
3. Reasons for Separation
4. Guidelines on Separation and Characterization
5. Procedures for Separation
6. Procedures for Early Release of Enlisted Military Personnel for College,
Vocational, or Technical School Enrollment
Glossary
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of characterization as general (under honorable conditions) only if such conduct has an adverse
impact on the overall effectiveness of the service, including military morale and efficiency.
(f) A Service member’s voluntary submission to a DoD treatment and rehabilitation
program and voluntarily disclosed evidence of prior personal drug use by the enlisted Service
member as part of a course of treatment in such a program may not be used against the enlisted
Service member on the issue of characterization. This limitation does not apply to:
1. The introduction of evidence for impeachment or rebuttal purposes in any
proceeding in which the evidence of drug abuse (or lack thereof) has been introduced first by the
Service member.
2. Taking action based on independently derived evidence, including evidence of
continued drug abuse after initial entry into a treatment and rehabilitation program.
(g) The results of mandatory urinalysis may be used on the issue of characterization
except as provided in DoDI 1010.01 (Reference (r)).
c. Uncharacterized Separation
(1) Entry-Level Separation
(a) A separation will be described as an entry-level separation if separation
processing is initiated while an enlisted Service member is in entry-level status, except when:
1. Characterization under other than honorable conditions is authorized under the
reason for separation (Enclosure 3) and is warranted by the circumstances of the case; or
2. The Secretary concerned, on a case-by-case basis, determines that
characterization of service as honorable is clearly warranted by the presence of unusual military
duty. The characterization is authorized when the Service member is separated under Enclosure
3 by reason of selected changes in service obligation (see section 2 of Enclosure 3), convenience
of the U.S. Government (see section 3 of Enclosure 3), disability (see section 4 of Enclosure 3),
secretarial plenary authority (see section 14 of Enclosure 3), or an approved reason established
by the Military Department (see section 15 of Enclosure 3).
(b) In time of mobilization or in other appropriate circumstances, the ASD(M&RA)
may authorize the Secretary concerned to delegate the authority in subparagraph 3c(1)(a)2 of this
enclosure (concerning the honorable characterization) to a general court-martial convening
authority with respect to Service members serving in operational units.
(c) With respect to administrative matters outside this instruction that require a
characterization as honorable or general, an entry-level separation will be treated as the required
characterization. This provision does not apply to administrative matters that expressly require
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different treatment of an entry-level separation except as provided in subparagraph 3c(1)(d) of
this enclosure.
(d) In accordance with section 12685 of Reference (i), an entry-level separation of a
Service member of a Reserve Component for cause, except under section 12684 of Reference (i),
will be “under honorable conditions.”
(2) Void Enlistments or Inductions. Under void enlistments or inductions, an enlisted
Service member will not receive a discharge, characterization of service at separation, or an
entry-level separation, except when a constructive enlistment arises and such action is required
under subparagraph 3c(2)(c) of this enclosure. If characterization or an entry-level separation is
not required, the separation will be described as an order of release from custody or control of
the Military Services.
(a) An enlistment is void:
1. If it was effected without the voluntary consent of a person who has the
capacity to understand the significance of enlisting in the Military Services, including enlistment
of a person who is intoxicated or insane at the time of enlistment, in accordance with section 504
of Reference (i) and Article 2(b) in Appendix 2 of Reference (n).
2. If the person is under 17 years of age (section 505 of Reference (i)).
3. If the person is a deserter from another Military Service in accordance with
section 504 of Reference (i).
(b) Although an enlistment may be void at its inception, a constructive enlistment
will arise in the case of a person serving with a Military Service who:
1. Submitted voluntarily to military authority.
2. Met the mental competency and minimum age qualifications of sections 504
and 505 of Reference (i) at the time of voluntary submission to military authority.
3. Received military pay or allowances.
4. Performed military duties.
(c) If an enlistment that is void at its inception is followed by a constructive
enlistment within the same term of service, characterization of service or description of
separation will be in accordance with subparagraph 3b or subparagraph 3c(1) of this enclosure,
as appropriate.
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DEPARTMENT OF THE ARMY
HEADQUARTERS, UNITED STATES ARMY RESERVE COMMAND
4710 KNOX STREET
FORT BRAGG, NORTH CAROLINA 28310-5000
ORDERS 17-216-00003

4 August 2017

KADEL BIPIN

You are discharged from component shown.
Authority: AR 135-178
Effective date: 24 July 2017 (VOCO 24 July 2017)
Component: United States Army Reserve
Type of Discharge: UNCHARACTERIZED
Additional Instructions: Secretarial Authority, Maximum DEP time has been
exceeded
Format: 500
FOR THE COMMANDER:
************
* AGENCY *
* OFFICIAL *
************
MARK H. COGBURN
Assistant Adjutant
Army Reserve G-1
DISTRIBUTION:
Cdr, USARC, ATTN:
AFRC-PRP-E (1)
Cdr, AHRC, ATTN:
AHRC-CIS-PP (1)
Cdr, HQ, U. S. Army
Reserve Command (1)
Cdr, 0808 EN CO
VERTICAL CONSTR (1)
SPC KADEL BIPIN (3)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
GUNAY MIRIYEVA, et al.,
Plaintiffs,
v.
U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 1:19-cv-03351

DECLARATION OF GUNAY MIRIYEVA
I, Gunay Miriyeva, hereby declare as follows:
1.

I am a native and citizen of Azerbaijan. I legally entered the United States in

August 2013. I currently reside in San Diego, California.
2.

On March 14, 2016, I enlisted in the United States Army Selected Reserve of the

Ready Reserve (“Selected Reserve”) through the Military Accessions Vital to the National Interest
(“MAVNI”) Recruitment program and signed an enlistment contract.
3.

I began participating in military drills with my reserve unit as a Specialist E-4.

4.

In March 2018, on the basis of my military service in the Selected Reserve, I applied

to become a naturalized United States citizen and submitted my Form N-400 Naturalization
Application to the United States Citizenship & Immigration Services (“USCIS”). My N-400
application included a Form N-426, dated January 18, 2018, in which the U.S. Army certified my
military service as honorable. Ex. 3 at 2-3.1

1

All Exhibit references in my declaration refer to the Exhibits submitted in support of Plaintiffs’
contemporaneously filed motion for preliminary injunction.
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5.

After the U.S. Army made a favorable Military Service Suitability Determination

(“MSSD”) following a background investigation, USCIS interviewed me for naturalization.
During that interview, I passed the requisite history/civics and English tests administered by the
USCIS officer.
6.

On October 4, 2018, the USCIS adjudicator issued a decision approving my

application for naturalization. Accordingly, USCIS stamped my N-400 as “APPROVED.” Ex. 4
at 1. This approval meant that I was immediately eligible to take the citizenship oath, the last step
before becoming a U.S. citizen. However, USCIS did not schedule me for an oath ceremony that
day or promptly thereafter.
7.

Following my favorable MSSD, the U.S. Army ordered me to report to basic

training at Fort Jackson, South Carolina in early November 2018. As a result, on October 10,
2018, I notified USCIS of my November 5, 2018 basic training “ship date,” and I urged USCIS to
schedule my oath ceremony before that date.
8.

On October 15, 2018, USCIS told me that it had notified the USCIS Kansas City

Field Office of my November 5, 2018 ship date and the need for me to have my oath ceremony
before that date.
9.

On October 18, 2018, as reflected in the USCIS “Case Decision Activity History”

for my N-400 Application, USCIS re-verified my grant of naturalization. Ex. 4 at 2. Even with
this re-verification, and my October 10th notice, USCIS did not schedule me for an oath ceremony.
10.

Had USCIS made the necessary oath ceremony arrangements in the nearly month-

long period between my naturalization interview and ship date, I would have been a U.S. citizen
when I arrived at basic training.

2
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11.

On November 5, 2018, I reported to U.S. Army basic training, during which time I

was on active duty status. Shortly thereafter, while at basic training, I sought medical treatment at
an Army medical facility whereupon Army medical personnel diagnosed a fibroadenoma in my
breast. U.S. Army medical personnel told me that, due to my condition, I was medically unable
to continue serving in the U.S. Army at that time. In response to my questions about my anticipated
separation, Army personnel told me that I would “definitely” receive an “honorable” discharge
because my service had been honorable and my discharge was due to medical reasons.
12.

On December 21, 2018, the U.S. Army issued a Form DD-214 which listed my

discharge type as “uncharacterized” and identified my medical condition as the basis for discharge.
Ex. 5 at 1. At no time did anyone tell me that my discharge was not considered honorable or that
the discharge type would have any negative consequences for my pending naturalization.
13.

In January 2019, I submitted to USCIS a second N-426. On that Form, signed on

January 11, 2019, the U.S. Army certified that I had served honorably in the U.S. Army during my
entire period of military service, beginning on March 14, 2016. Ex. 6 at 2-3. On the Form, the
U.S. Army also certified that I had not been “separated” from the U.S. Army and that I was
“suitable for military service.”
14.

After my medical separation, USCIS still did not schedule me for my oath

ceremony. As a result, I engaged an immigration attorney, and, on March 12, 2019, I filed a federal
court action to compel USCIS to provide my oath ceremony. The lawsuit was styled Miriyeva v.
McAlleenan, et al., No. 19-cv-477-CAB-KSC (S.D. Cal.).
15.

On April 1, 2019, I received a notice from USCIS (dated March 29, 2019) that my

naturalization oath ceremony was scheduled for April 17, 2019 at the United States District Court

3

Case 1:19-cv-03351 Document 2-23 Filed 11/06/19 Page 4 of 6

in San Diego, California. But, shortly thereafter, I received another notice from USCIS stating
that “due to unforeseen circumstances,” my oath ceremony had been “descheduled.” Ex. 7 at 1.
16.

Although I did not request it, on April 23, 2019, the Army certified a third Form N-

426. Ex. 8 at 2-3. On that Form, the U.S. Army confirmed that I had served honorably during my
entire period of military service (from March 14, 2016 through December 21, 2018) and that I was
“suitable for military service.” In response to the question on the Form as to whether I had been
separated from the military, the Army answered “Yes” but did not specify the discharge type.
17.

On May 13, 2019, in my federal court lawsuit, my counsel agreed with the

government to have the matter remanded to USCIS. Nevertheless, USCIS did not arrange for my
oath ceremony.
18.

Instead, on June 6, 2019, USCIS issued a written decision – entitled “Agency

Motion to Reopen” – revoking USCIS’s prior approval of my N-400 and effectively denying my
naturalization application. Ex. 2 at 1-4. In that decision, USCIS stated that I was ineligible for
naturalization because I failed to demonstrate that I was discharged “under honorable conditions”
from the U.S. Army. The decision specifically stated that my “uncharacterized” discharge (as
reflected on the DD-214) is not an under honorable conditions discharge for purposes of Section
1440. The decision did not identify any other basis for denying my naturalization application.
19.

On June 11, 2019, USCIS stamped my N-400 application as “DENIED” as of that

date. And on July 11, 2019, USCIS annotated my N-400 application by writing “Reopened by
Service, 7/11/19” over the “APPROVED” stamp from October 4, 2018.

In the USCIS

“Adjudication Decision History,” USCIS reports that the denial date was July 11, 2019 and that
the denial was based on my “Separat[ion] from military service without honorable discharge.” Ex.
4 at 1-2.
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20.

On August 12, 2019, after being informed by the U.S. Army that I had not been

discharged, USCIS annotated my N-400 application again, this time by writing “reopened on
service motion, 8/12/19” over the “DENIED” stamp from June 11, 2019. And, on August 13,
2019, USCIS approved my naturalization application for a second time, stamping my N-400 as
“APPROVED” as of that date. Ex. 4 at 1.
21.

But USCIS did not accept the Army’s representation that I had not been discharged.

On September 18, 2019, USCIS submitted a status report in a federal court case involving
MAVNIs that stated, with respect to me, “No longer on the Calixto list of 349 [soldiers identified
by the Army as not discharged] because the DD-214 indicates a final discharge. USCIS previously
reopened the case and it is under review.”
22.

On September 23, 2019, at a status hearing in the Nio litigation, USCIS represented

that it was still reviewing my application.
23.

On September 27, 2019, USCIS told a federal court that it will not be scheduling a

naturalization oath ceremony for me “at this time.”
24.

On or about August 16, 2019, I filed a timely administrative appeal pursuant to

Section 336 of the INA. That appeal is pending.
25.

It has been more than one year since USCIS approved my naturalization application

and deemed me eligible for an oath ceremony and U.S. citizenship, but I have not been naturalized.
As a result of USCIS’s actions, I have been deprived of my lawful right to U.S. citizenship on
account of military service for over one year.
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Case No. 1:19-cv-03351

DECLARATION OF BIPIN KADEL
I, Bipin Kadel, hereby declare as follows:
1.

I lawfully entered the United States and have resided in the United States for over

twelve years. I currently reside in Houston, Texas.
2.

On July 24, 2015, I enlisted in the Selected Reserve of the Ready Reserve of the

U.S. Army through the Military Accessions Vital to the National Interest (“MAVNI”) program
and signed an enlistment contract.
3.

The Army assigned me to the 808th Engineering Company in Houston, Texas, and

I began drilling with my Army reserve unit. Serving in the U.S. Army, I held the rank of Specialist.
4.

On July 24, 2017, I applied for naturalization on the basis of my military service

and submitted my N-400 naturalization application to the U.S. Citizenship and Immigration
Service (“USCIS”). My application included a Form N-426 in which the Army certified that I was
serving honorably in the U.S. Army. Ex. 20 at 2-3.1
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All Exhibit references in my declaration refer to the Exhibits submitted in support of Plaintiffs’
contemporaneously filed motion for preliminary injunction.
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5.

On August 4, 2017, without any advance notice to me, and without being afforded

any due process required by military regulations, the U.S. Army Reserve Command issued an
order discharging me from the Army Reserve. The effective date of the discharge was eleven days
earlier, on July 24, 2017. The discharge order specifies the discharge type as “uncharacterized.”
Ex. 21 at 1.
6.

The discharge order indicates that the discharge action was based on the Army’s

assessment that my “maximum DEP time has been exceeded.” The order mistakenly cites to
“DEP,” suggesting that the Army believed I was in the Delayed Entry Program. However, I was
a member of the Delayed Training Program (“DTP”), was assigned to a Reserve Command unit,
and was drilling with my unit as a reservist. Had the Army provided me with advance notice of
this intended action, I would have informed them of the mistake.
7.

The stated basis for my discharge is the Army’s so-called “time-out” policy,

whereby a soldier who has not been sent to basic training within two years of enlistment is no
longer eligible to serve. However, prior to the date of my discharge order, USCIS and the Army
represented in federal court litigation involving MAVNIs (the “MAVNI litigation”) that it was
extending the two-year “time-out” rule to three years. At the time of this court representation, I
was a member of the MAVNI class in the putative class action. Had the Army provided me with
advance notice of the intended discharge action, I would have informed them that the time-out rule
should not have applied to me.
8.

On July 27, 2017, the Army Acting Secretary issued a memorandum ordering that

the two-year time-out rule be extended to three years for MAVNI DTP soldiers. Thus, as of the
time when the Army Reserve command issued its discharge orders for me in August 2017, the
Army already had extended the time-out period. Consequently, my discharge order was issued
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contrary to U.S. Army policy. Had I received the requisite advance notice, I could have challenged
the planned discharge on that basis.
9.

In addition, the fact that I had not been sent to basic training within two years of

my enlistment was due solely to the military’s policy, created after I enlisted, which blocks soldiers
from being sent to basic training until the completion of enhanced background checks and a
favorable Military Service Suitability Determination (“MSSD”).
10.

I understand that, on March 4, 2019, USCIS represented to the federal court in the

MAVNI litigation that the time-out policy had been extended from two years to three years shortly
after issuance “of the July 7 [2017] Guidance, and as a result, no [] class member was affected by
the two-year rule.” This representation was incorrect because USCIS is now stating that I was
discharged because of the time-out rule and that my discharge type (uncharacterized) renders me
ineligible for naturalization.
11.

On July 9, 2019, USCIS conducted my naturalization interview at the USCIS Field

Office in Houston, Texas.
12.

On July 10, 2019, USCIS issued a decision denying my naturalization application.

The sole ground for denial is my uncharacterized discharge. Ex. 22 at 1-2.
13.

The USCIS denial decision does not mention the N-426 in which the Army certified

that I had served honorably in the Army.
14.

I filed a timely administrative appeal of the denial decision pursuant to Section 336

of the Immigration and Nationality Act. That appeal is pending.
15.

On August 7, 2019, pursuant to a Court order in the MAVNI litigation, the Army

notified USCIS that I had not been discharged from the U.S. Army.

3

Case 1:19-cv-03351 Document 2-24 Filed 11/06/19 Page 4 of 5

16.

On September 18, 2019, in the MAVNI litigation, USCIS claimed that it had been

informed by the Army that it considered me to be discharged because I had received discharge
orders both from the U.S. Army Recruiting Command and the U.S. Army Reserve Command.
USCIS did not state whether the Army claimed that the discharge had been accomplished in
accordance with due process requirements under military regulations or federal law.
17.

In addition, on October 18, 2019, in the MAVNI litigation, the Army reported that

I had been discharged because I had “exceeded 730 days in the DEP.” Again, this statement is
false. I never served in the DEP.
18.

On October 23, 2019, I understand that the Army, again as part of the MAVNI

litigation, reported me as one of the 18 “DTPs” to whom the Army intends to offer “reinstatement
for purposes of receiving the procedures under AR 135-178.” I also understand that the Army’s
reinstatement offer is to be sent to me at my current mailing address no later than November 20,
2019.
19.

As a result of USCIS’s actions, I have been deprived of my lawful right to U.S.

citizenship on account of military service.
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on: _________________
Date

Bipin Kadel
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U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,
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DECLARATION OF SIDDHI KULKARNI
I, Siddhi Kulkarni, hereby declare as follows:
1.

I am a native and citizen of India. I lawfully entered the United States. I currently

reside in Warrensburg, Missouri.
2.

I enlisted in the U.S. Army through the Military Accessions Vital to the National

Interest (“MAVNI”) program on January 22, 2016. The Army assigned me the rank of Specialist.
3.

After enlistment, the Army assigned me to and I served in the U.S. Army’s Delayed

Entry Program (“DEP”). As a DEP MAVNI, it was my understanding that I could not apply for
naturalization on the basis of military service until I began serving in an active duty status at basic
training. This understanding was based on my understanding that I could not obtain the necessary
Form N-426 from the Army until I began basic training.
4.

During the period following my enlistment, the Army conducted a background

investigation on me, including a counter-intelligence interview, and made a Military Service
Suitability Determination (“MSSD”). The Army issued a favorable MSSD for me.
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5.

On May 30, 2018, the Army shipped me to basic training at Fort Leonard Wood,

and I began serving on active duty at that time. While at basic training, I had no ready means to
apply for naturalization or obtain the necessary Form N-426.
6.

During basic training, I suffered multiple injuries. On July 2, 2018, Army medical

personnel at Fort Leonard Wood recommended that I transfer to a rehabilitation program “at the
earliest opportunity.” The Army stated that I had been diagnosed with bilateral knee and pelvic
fractures but that “the injuries are healing well.” Ex. 13 at 1.1
7.

For the next four months, while I remained on active duty, I participated in physical

therapy sessions for and was fully compliant with the Army’s prescribed treatment plan.
Throughout my treatment, I repeatedly expressed my intention to return to basic training.
8.

However, at the end of my physical rehabilitation period, the Army re-examined

me and told me that my pelvic fractures had not healed completely. At that point, the Army
recommended that I go home, rest, and heal completely.
9.

On November 7, 2018, the Army told me that my “unsatisfactory duty

performance” due to my medical condition
may result in initiation of separation action to eliminate you from the Army. If you
are separated for unsatisfactory performance, you could receive an Honorable,
General, or Other than Honorable (OTH) Discharge. A General or OTH Discharge
could severely prejudice you in civilian life.
Ex. 14 at 1. The Army did not tell me I would receive an “uncharacterized” discharge and that
such discharge type would – according to USCIS – render me ineligible for naturalization.
10.

In December 2018, the Army issued a DD-214 discharging me from active duty

because of my medical condition. The DD-214 listed my discharge type as “uncharacterized.”
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All Exhibit references in my declaration refer to the Exhibits submitted in support of Plaintiffs’
contemporaneously filed motion for preliminary injunction.
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Ex. 15 at 1. The DD-214 confirms that I had served six months and eight days on active duty. It
is my understanding that the DD-214 should not list my discharge type as uncharacterized given
that I served on active duty for more than 180 days.
11.

On December 21, 2018, I submitted my N-400 application for naturalization to the

United States Citizenship and Immigration Service (“USCIS”). My application included a Form
N-426 in which the Army certified that I had served honorably in the U.S. Army, in an active duty
capacity, from May 30, 2018 to December 7, 2018. Ex. 16 at 2-3.
12.

On May 16, 2019, I appeared for my naturalization interview at the USCIS Field

Office in Kansas City, Missouri.
13.

On June 5, 2019, USCIS issued a decision denying my naturalization application.

The USCIS decision states – as the sole ground for denial – my supposed failure to establish that
I had received an “under honorable conditions” discharge from the Army, given that my separation
was “uncharacterized.” Ex. 17 at 1-2.
14.

On June 19, 2019, the Army issued a second Form N-426 certifying my entire

period of military service, through December 7, 2018, as honorable. The Army further stated that
I had been separated from the Army with an uncharacterized discharge but that “no derogatory
information” had been found. Ex. 18 at 2-3.
15.

On or about July 3, 2019, pursuant to Section 336 of the INA, I filed a timely

administrative appeal of the denial of my naturalization. On October 17, 2019, USCIS denied my
Section 336 appeal in a decision based solely on the uncharacterized discharge. Ex. 19 at 1-3.
16.

As a result of USCIS’s actions, I have been deprived of my lawful right to U.S.

citizenship on account of military service.
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DECLARATION OF ANN TUM
I, Ann Tum, hereby declare as follows:
1.

I am a native and citizen of Kenya. I entered the United States on an F-1 student

visa. I currently reside in Richmond, Kentucky.
2.

On March 17, 2016, I signed an enlistment contract with the U.S. Army as a

member of the Selected Reserve of the Ready Reserve (“Selected Reserve”) through the Military
Accessions Vital to the National Interest (“MAVNI”) program. I was given the military rank of
U.S. Army Private First Class and assigned to the 411th Engineering Brigade.
3.

On or about August 2, 2018, after I began drilling with my Army unit, I applied for

naturalization on the basis of my military service and submitted my N-400 application to the
United States Citizenship and Immigration Services (“USCIS”). My application included a Form
N-426 in which the Army certified my honorable service in the Army. Ex. 9 at 2-3.1
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All Exhibit references in my declaration refer to the Exhibits submitted in support of Plaintiffs’
contemporaneously filed motion for preliminary injunction.
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4.

On November 15, 2018, after the U.S. Army issued me a favorable Military Service

Suitability Determination and while my naturalization application was pending at USCIS, the
Army ordered me to report to basic training.
5.

On November 19, 2018, the Army shipped me to basic training in Ft. Jackson,

South Carolina, at which time I began service in an “active duty” status. The Army orders also
directed me to report to Advanced Individual Training on May 20, 2019, after I finished basic
training.
6.

While at basic training, Army medical personnel diagnosed me with “essential

(primary) hypertension.” Neither I nor the Army was aware of my medical condition at the time
of enlistment.
7.

On or about January 31, 2019, Army physicians recommended that I be separated

from the Army due to my medical condition. Army personnel told me at the time that, if I went
home for a while rather than remain at basic training, my medical condition could improve, making
it easier for me to return to basic training. The Army specifically told me that I would be able to
return to the Army after six months.
8.

I did not receive any legal counseling regarding my discharge. No one told me that

I would receive an “uncharacterized” discharge or that USCIS would deny my naturalization
application if I received an uncharacterized discharge. I also was not told that if I remained in the
Army for 180 days on active duty, which I may have been able to accomplish if I had contested
the discharge recommendation or demonstrated that I met the medical standards, the Army would
have been required to specify that any post-180 day discharge was an honorable discharge.
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9.

On or about February 19, 2019, the Army issued a DD-214 specifying my discharge

type as “uncharacterized.” Ex. 10 at 1. The DD-214 states that, as of the date of discharge, I had
served three months and one day on active duty.
10.

On May 20, 2019, the U.S. Army provided another Form N-426 for me, certifying

that I had served honorably in the Selected Reserve of the Ready Reserve during the thirty-fivemonth period between March 17, 2016 and February 19, 2019. Ex. 11 at 2-3. The Form further
states that I had been separated from the Army and that my “discharge type” was “Honorable.” In
the “Remarks” section of the Form, the Army confirmed: “No derogatory information found as
Soldier received an honorable discharge.”
11.

On May 23, 2019, USCIS interviewed me for naturalization at the USCIS Field

Office in Louisville, Kentucky.
12.

On May 28, 2019, USCIS issued a decision denying my naturalization application

on the grounds that my DD-214 reflects an “uncharacterized” discharge, meaning that I did not
prove that my discharge was under honorable conditions. That was USCIS’s sole ground for
denying my application. Ex. 12 at 1-2.
13.

The denial decision does not mention the N-426 in which the Army certified, three

days prior to my naturalization interview, that I had served honorably in the Army and that my
discharge was “honorable.”
14.

I filed a timely administrative appeal pursuant to Section 336 of the INA. That

appeal is pending.
15.

As a result of USCIS’s actions, I have been deprived of my lawful right to U.S.

citizenship on account of military service.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
GUNAY MIRIYEVA, et al.,
Plaintiffs,
v.
U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,
Defendants.
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[PROPOSED] ORDER GRANTING PLAINTIFFS’ MOTION
FOR A PRELIMINARY INJUNCTION
THIS MATTER having come before the Court on a motion for a preliminary injunction
pursuant to Rule 65.1(c) of the Local Rules of the United States District Court for the District of
Columbia and Rule 65 of the Federal Rules of Civil Procedure, by Plaintiffs Gunay Miriyeva, Ann
Tum, Siddhi Kulkarni, and Bipin Kadel (collectively, “Plaintiffs”); the Court, having reviewed the
arguments on the motion; and good cause appearing,
IT IS ORDERED that Plaintiffs’ motion for a preliminary injunction is GRANTED.
IT IS FURTHER ORDERED that Defendants are preliminarily ENJOINED from:
a) Applying the challenged Policy;
b) Denying any naturalization application or sustaining or maintaining the denial
of any naturalization application, including each Plaintiff’s application, on the
grounds that a military naturalization applicant cannot meet his/her burden of
showing an “under honorable conditions” discharge with discharge paperwork
identifying the discharge as “uncharacterized”;
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c) Treating an uncharacterized discharge differently than an Honorable or General
– Under Honorable Conditions discharge for purposes of naturalization based
on military service; and
d) Denying naturalization applications on the grounds that an uncharacterized
discharge renders a veteran ineligible for naturalization based on his/her
military service.

Dated:_______________

___________________________
U.S.D.J.
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