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Pursuant to the Court’s June 4, 2018 Order (Dkt. 150), Plaintiffs submit this Memorandum
addressing the issues identified in the Order.
I.

THE COMPLETENESS OF THE ADMINISTRATIVE RECORD
A. Documents Related to Plaintiffs’ MSSD/NSD Claim
One of Plaintiffs’ claims in this action challenges the lawfulness of USCIS’s July 7, 2017

policy (“July 7 Policy”), which, according to Defendants, in part, suspends or prevents
adjudication of class member naturalization applications pending DoD’s completion of Military
Service Suitability Determinations (“MSSD”) and/or National Security Determinations (“NSD”).
Notwithstanding the Court having granted Defendants another opportunity to designate documents
relating to the MSSD/NSD aspect of the July 7 Policy as part of the administrative record (Dkt.
135), Defendants designated none. Plaintiffs, however, have identified the following documents
that should be part of the administrative record or otherwise properly considered by the Court in
connection with Plaintiffs’ MSSD/NSD claim:
Ex. 1:

DOD Instruction No. 1304.26, Qualification Standards for Enlistment,
Appointment, and Induction (Dkt. 119-21);

Ex. 2:

DOD Instruction No. 1332.14, Enlisted Administrative Separations;

Ex. 3:

U.S. Army Human Resources Command, The Soldier’s Guide to Citizenship
Application, April 2017 (Kirwa, Dkt. 22-7);

Ex. 4:

August 30, 2006 Memorandum, Implementation of Adjudicative Guidelines
for Determining Eligibility for Access to Classified Information (Dkt. 39-1);

Ex. 5:

Security Executive Agent Directive 4, National Security Adjudicative
Guidelines (Dkt. 39-2);

Ex. 6:

Arendt Declaration, dated April 3, 2018, ¶ 2 (Dkt. 128-2);

Ex. 7:

Miller Declaration, dated July 7, 2017, ¶¶ 10-11 (Dkt. 19-7);

Ex. 8:

Defendants’ Responses to the Court’s August 24, 2017 Order, ¶ 1 (Dkt. 39);

Ex. 9:

MAVNI FY18 Policy Flow (Accession NSD) (Dkt. 119-20);
1
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Ex. 10: MAVNI/LPR FY17 Policy Flow;
Ex. 11: MAVNI Policy Flow FY16.
Most of these documents already have been submitted or referenced in these proceedings.
And each of these items falls within one or more of the grounds for supplementation of the record.
See Plaintiffs’ Motion Regarding Defendants’ Certified Administrative Record for the July 7
Policy at 3-5 (Dkt. 133); In re United States, 138 S. Ct. 371, 372 (2017) (Breyer, J., dissenting on
request for stay) (“[J]udicial review cannot function if the agency is permitted to decide unilaterally
what documents it submits to the reviewing court as the administrative record.”).
Among other things, the documents support Plaintiffs’ contentions that DoD’s standards
for MSSD/NSD determinations are unrelated and irrelevant to USCIS’s statutorily-limited
standards for adjudicating naturalization applications. The documents demonstrate that, when
enacting the July 7 Policy as a response to this litigation, USCIS either failed to understand what
MSSD/NSD adjudications entailed or failed to properly consider the role such adjudications would
have on class member naturalizations, including the extra delays they would impose on what
should be an expedited process. In either case, the supplementation of the record is appropriate.1
It bears emphasis here that, in response to Plaintiffs’ claims that USCIS’s practice of
waiting for the MSSD/NSD was a new policy, not encompassed within the July 7 Policy (see e.g.
Dkt. 119 at 33-36), Defendants have insisted that the MSSD/NSD requirement was part of the July
7 Policy all along (see e.g., Dkt. 128 at13-19). As such, it is incumbent upon Defendants to identify
the MSSD/NSD documents considered by USCIS. Yet, nothing in the administrative record

1

As the Court noted during the hearing on April 11, 2018, to the extent a document is relevant to
Plaintiffs’ argument, it can go in appendices, whether or not the agency decision-maker considered
it. See April 11, 2018, Tr. 144:8-24.
2
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designated by Defendants contains any reference to MSSD/NSDs – including the July 7 Policy
itself and the July 3, 2017 Briefing Memo (USCIS CAR 7) (“Briefing Memo”). In particular, and
given the proven adverse impact on class member naturalization application processing
attributable to USCIS’s practice of waiting weeks and months following the completion of the
background checks themselves, and even following completion of the DoD CAF adjudications (at
which the enhanced background information is assessed/adjudicated), for the separate MSSD/NSD
adjudications, USCIS should have considered the process, standards, and timelines for
MSSD/NSD adjudications when it enacted the July 7 Policy.2 As a legal matter, this information
is relevant to, among other things, whether Defendants considered the relevant factors, had a
reasonable justification for the policy, and properly weighed the harms and benefits of the policy.
B. Newly-Revealed Documents and Information
Following the April 11, 2018 hearing at which the redactions in the Briefing Memo briefly
were discussed, Defendants waived previously-asserted privileges and produced all but two of the
previously-redacted passages in that document. See Dkt. 148; Dkt. 151. In doing so, Plaintiffs
became privy for the first time to information in this key administrative record document. Given
the content of the previously-redacted information, particularly under the heading of Deferred
Action (which is how this Court referred to the material on April 11, 2018), the Deferred Action
memo dated November 23, 2016 (Ex. 12), as well as documents evidencing USCIS’s interpretation
of that memo, resulting in USCIS’s refusal to extend Deferred Action protections and work
authorization to DTP MAVNIs, should be considered.

2

While Mr. Renaud’s “lack-of-control” argument (Dkt. 128-1 ¶ 16 n. 3) was proven wrong with
respect to the redundant FBI checks, it is something that USCIS should have considered with
respect to any adjudications, including the MSSD/NSD, being done by DoD.
3
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In addition, through Mr. Renaud’s most recent declaration relating to the Briefing Memo
(Dkt. 146-1), USCIS for the first time disclosed that this Memo served as advice from USCIS to
“department decision makers to facilitate or assist development of DHS’s final position on relevant
issues” (Id. at ¶ 6). Previously, USCIS had identified Mr. Renaud – a USCIS Assistant Director –
as the decision-maker for the July 7 Policy. USCIS CAR 1, Renaud Decl. ¶ 2. Now, Defendants
have identified DHS as the decision-maker. Accordingly, Plaintiffs request that all documents
considered by the DHS decision-makers be included in the administrative record, including DHS’s
response to the Briefing Memo and, as described, “DHS’s final position on relevant issues.”3
C. Documents Relating to the Named Plaintiffs’ Individual Claims
Defendants should include in the administrative record the following documents pertaining
to the named Plaintiffs: (1) MSSD/NSD files; (2) Army service records; and (3) USCIS files
including, but not limited to, complete naturalization application files and any related notes,
information provided by DoD to USCIS related to these individuals, and the file and any related
notes concerning Plaintiff Hong’s Deferred Action request and denial.
In addition to serving as class representatives, the named Plaintiffs have asserted individual
claims on their own behalf in this action. The actual naturalization adjudication delays and
conditions experienced by these soldiers are relevant to, and will better inform, the claims at issue
here. There is little question that if one MAVNI soldier had commenced an action challenging
Defendants’ actions under the Administrative Procedure Act (i.e., the same claims brought here),
the administrative record would include that soldier’s USCIS naturalization application file, as
well as the Army records of her service and MSSD/NSD. The fact that there are multiple named

3

Because Defendants have not produced the Deferred Action interpretation/application
documents or DHS’s response to the Briefing Memo, Plaintiffs were not able to attach these.
4
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plaintiffs here does not change the analysis. Those same records should be included in the
administrative record for each of them.
D. The USCIS May 17, 2018 Guidance
Defendants should include in the administrative record USCIS’s May 17, 2018 guidance
regarding the July 7 Policy. Defendants first revealed the existence of this guidance in their May
31, 2018 email to chambers in response to Magistrate Judge Meriweather’s May 22 Minute Order
directing that Defendants “confer with USCIS about drafting an email or other communication
from the field directorate to the field offices that reinforces the July 7th Policy and reiterates that
the processing of naturalization applications, including scheduling naturalization interviews for
MAVNIs, should not be delayed.”4

Specifically, in the May 31 email to Judge Meriweather,

Defendants stated that “USCIS does not believe additional guidance on this topic is needed, as
USCIS has very recently issued guidance to field offices consistent with the Magistrate’s order.”
According to Defendants, the May 17 memorandum provides comprehensive guidance about
military naturalization adjudication procedures, instructs USCIS officers on the procedures for
interviewing, adjudicating, and naturalizing MAVNI soldiers, and specifically addresses USCIS’s
requirements for enhanced DoD background checks and MSSD/NSD determinations.
The May 17 guidance should be included, as it purports to reflect, among other things,
Defendants’ “comprehensive” understanding and explanation of the July 7 Policy. This is

4

Defendants withheld the existence of this guidance from this Court, including at a May 21
hearing with Judge Meriweather. Unfortunately, Defendants still have not taken steps to address
the problems identified by the Court in its April 12, 2017 Order (Dkt. 135), but instead seem to be
reinforcing the poor practices resulting in the post-MSSD delay identified by the Court. Today,
class members who have passed Top Secret security clearance checks and more are waiting longer
for naturalization following their “clearance” than they would have faced for the entire
naturalization process, start to finish, including all of USCIS’s background checks, prior to
implementation of the July 7 Policy and the other MAVNI holds.
5
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particularly so because Defendants have designated for inclusion in the administrative record
several post-July 7, 2017 documents specifically on the grounds that they explain the July 7 Policy,
including a July 27, 2017 email from Claudia F. Young (USCIS CAR at 4-6) and the March 5,
2018 Declaration of Mr. Renaud (USCIS CAR at 1-3). Defendants should not be permitted to
include in the record self-serving post-July 7, 2017 explanatory guidance for purposes of judicial
review, while at the same time withholding the actual explanatory guidance being sent to the field.
Similarly, Defendants should be compelled to include in the agency record any other guidance to
the field that explains, countermands, amends, or modifies the relevant aspects of the July 7 Policy.
II.

BRIEFING REGARDING SUMMARY JUDGMENT
As this Court already ordered, the briefing schedule for summary judgment should await

the resolution of the outstanding administrative record issues.

Dkt. 124 (“briefing . . . is

SUSPENDED until the final administrative record is determined”). The administrative record
with respect to all the claims, including individually-named Plaintiff’s claims, is not yet finalized.
Accordingly, and in consideration of other issues, Plaintiffs respectfully submit that it is premature
to move forward with briefing on Defendants’ summary judgment motion.5
III.

NIO CLASS MEMBERS REACHING THE 3-YEAR TIMEOUT LIMIT FOR DTP
At the April 11, 2018 hearing, the Court noted that class members would be “up against

the 3-year deadline very soon.” April 11, 2018, Tr. 33:24-25; 124:19-24. Defendants responded

5

In this response, Plaintiffs address only the issues identified by the Court in its June 4 Order,
including the question of the completeness of the administrative record. Plaintiffs reserve the right
(in opposition to summary judgment or otherwise) to present evidence and seek discovery, as
appropriate, for their claims that are not limited solely to review of the administrative record, such
as Plaintiffs’ claims under 5 U.S.C. § 706(1) (e.g., evidence bearing on the so-called TRAC factors)
and Plaintiffs’ constitutional claims. Just by way of example, with regard to their due process
claims, Plaintiffs reserve the right to brief their entitlement to discovery on the process that
Defendants provide to soldiers to challenge unsuitable MSSD/NSD determinations and USCIS
naturalization determinations based on the same.

6
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that they were “not aware of anybody that is at the 3-year mark or close to it of timing out right
now ….” Id. 34:8-10. However, Defendants’ reporting reveals that Defendants are aware of class
members who are beyond the 3-year mark already and many more who will reach that point much
sooner than Defendants represented. Moreover, the problem is not limited to the class members
currently identified in the reporting. Other class members not identified in the Defendants’ class
list also must be considered, as they may be facing the 3-year mark issue as well. In addition,
some of the Kirwa class members (as they transition to the Nio class) may already or soon will be
beyond the 3-year mark and therefore, they too must be considered.
In an email dated May 21, 2018, Plaintiffs raised this issue with Defendants. Defendants
proposed no solution and instead stated that they “do not believe this will ripen into an actual
problem,” and that the Army “can extend the DTP time period so that time-out should not
happen.”6 Yet, Defendants’ response to Plaintiffs indicated that a number of class members
beyond the 3-year mark already have been discharged from the Army.7 Defendants’ failure to act
on the timeout rule, by itself, renders USCIS’s July 7 Policy unreasonable, arbitrary, and
capricious. DoD will not complete enhanced background checks or MSSD/NSD determinations
on soldiers who are discharged from the service. Accordingly, USCIS’s policy of waiting for such
non-existent determinations to occur, or otherwise to account for such circumstances, is per se
unlawful.

6

In their latest report (Dkt. 153), without explanation, Defendants appear to have changed certain
enlistment dates and dropped certain class members. Regardless of these unexplained changes, it
is apparent that many class members face the 3-year rule issues.
7

In addition, the risk that class members beyond the 3-year rule may face deportation is a real
one. See https://www.stripes.com/foreign-born-recruit-faces-deportation-despite-assurances-bymattis-1.531062 (news article on DEP MAVNI facing deportation).
7
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IV.

OTHER CLASS-WIDE ISSUES RELATING TO DISCHARGED MAVNIS
Plaintiffs address several other class-wide issues relating to MAVNI soldiers who are

discharged prior to attending BCT. The first issue is whether these soldiers are eligible to
naturalize under 8 U.S.C. § 1440 if they are separated from service with so-called “entry level” or
“uncharacterized” discharges. As a matter of law, such soldiers remain eligible for naturalization.
Section 1440(a) provides:
[a]ny person who, while an alien or a noncitizen national of the United States, has
served honorably as a member of the Selected Reserve of the Ready Reserve . . .
during any other period which the President by Executive order shall designate as
a period in which Armed Forces of the United States are or were engaged in military
operations involving armed conflict with a hostile foreign force, and who, if
separated from such service, was separated under honorable conditions, may
be naturalized as provided in this section . . . .
8 U.S.C § 1440(a) (emphasis added). Thus, any Selected Reserve soldier eligible for naturalization
as a result of his or her service during a period of armed conflict remains eligible for naturalization
after separation from service, so long as the soldier is separated “under honorable conditions.”
The law clearly specifies that the service of a reserve soldier is deemed to be “under
honorable conditions” unless there is a specific finding by a court-martial or other convened board
of commissioned officers that the soldier’s service is other than honorable:
A member of a reserve component who is separated for cause, except under section
12684 of this title [irrelevant here], is entitled to a discharge under honorable
conditions unless—
(1) the member is discharged under conditions other than honorable under an
approved sentence of a court-martial or under the approved findings of a board of
officers convened by an authority designated by the Secretary concerned or
(2) the member consents to a discharge under conditions other than honorable with
a waiver of proceedings of a court-martial or a board.
10 U.S.C. § 12685. As a consequence, in the absence of a specific “other than honorable” finding
by a court-martial or other board of officers, any class member discharged purportedly by reason

8
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of unsatisfactory background check results must be separated “under honorable conditions” as a
matter of law, irrespective of the label attached to the discharge by DoD or the Army. The statute
is clear and controlling on this issue.
DoD’s own regulations confirm this point. For example, DoD Instruction No. 1332.14
directs that, “[i]n accordance with section 12685,” an uncharacterized entry-level separation of a
reserve service member shall be “under honorable conditions.” Ex. 2 at 33. Furthermore, the
DoD Instruction makes clear that, for any administrative matters that require characterization of
service as honorable or general (such as future benefits or naturalization eligibility, for example),
an uncharacterized entry-level separation must be treated as such a separation. Id. at 32 (“With
respect to administrative matters outside this instruction that require a characterization as
honorable or general, an entry-level separation will be treated as the required characterization.”).
Navy regulations are to the same effect. See 32 C.F.R. § 724.109(a)(4)(ii) (“With respect to
administrative matters outside the administrative separation system that require a characterization
of service as Honorable or General, an Entry Level Separation shall be treated as the required
characterization. An Entry Level Separation for a member of a Reserve component separated from
the Delayed Entry Program is under honorable conditions.”).
Accordingly, USCIS has no lawful basis to refuse adjudication of, or to deny, class member
naturalization applications due to “entry level” or “uncharacterized” discharges by the Army.8
A second class-wide issue relating to the discharge of class members, which arose after the
Court’s June 4 Order, is Defendants’ new practice of not forwarding MSSD results to USCIS for

8

For the same reasons, there is no merit in USCIS’s contention that it may delay adjudication of
MAVNI applications pending completion of DoD’s MSSDs because such determinations could
result in the soldier’s discharge. As demonstrated above, discharge in these circumstances does
not affect the soldier’s eligibility for naturalization under Section 1440(a).

9
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soldiers who purportedly have been found “unsuitable.” Instead, DoD is processing such soldiers
only for discharge. In particular, in their recent reports to the Court, Defendants have indicated
that several soldiers have been found “unsuitable” without providing the corresponding date on
which USCIS was notified of MSSD completion. See Dkt. 145; Dkt. 153. When Plaintiffs
inquired about this inconsistency as to one of the soldiers, Defendants responded as follows: “With
regards to [name redacted], there is no MSSD. The individual was determined to be unsuitable for
military service. He is in the process of being discharged from the military.”
Yet, the MSSD is the “Military Service Suitability Determination.” If a soldier “was
determined to be unsuitable for military service,” then, by definition, there must have been an
MSSD. Now, however, Defendants apparently are taking the position that if the determination is
“unsuitable,” “no MSSD” has been made, so that no MSSD completion need be reported to USCIS
for naturalization purposes. Instead, such soldiers will be processed only for discharge.
Plaintiffs ask that the Court consider these issues that MAVNIs are facing.9

9

As the Court did not instruct Plaintiffs to address in this submission the “situation of the 20
MAVNIs referenced in ECF No. 145 who naturalized before DOD uploaded their MSSD to the
shared portal,” Plaintiffs will reserve their statements regarding this issue until after Defendants
provide the Court-ordered explanation on June 14, 2018.
10
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(a)
(b)
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(i)
(j)
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(l)

DoD Directive 5124.02, “Under Secretary of Defense for Personnel and Readiness
(USD(P&R)),” June 23, 2008
DoD Instruction 1304.26, “Qualification Standards for Enlistment, Appointment, and
Induction,” September 20, 2005, as amended (hereby cancelled)
Title 10, United States Code
Section 313 of Title 32, United States Code
Title 8, United States Code
DoD Instruction 1145.01, “Qualitative Distribution of Military Manpower,”
December 12, 2013, as amended
DoD Instruction 6130.03, “Medical Standards for Appointment, Enlistment, or Induction in
the Military Services,” April 28, 2010, as amended
DoD Instruction 1308.3, “DoD Physical Fitness and Body Fat Programs Procedures,”
November 5, 2002
Executive Order 12968
DoD Instruction 1010.01, “Military Personnel Drug Abuse Testing Program (MPDATP),”
September 13, 2012
DoD Instruction 1010.16, “Technical Procedures for the Military Personnel Drug Abuse
Testing Program (MPDATP),” October 10, 2012
Section 922 of Title 18, United States Code
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ENCLOSURE 2
RESPONSIBILITIES

1. ASSISTANT SECRETARY OF DEFENSE FOR MANPOWER AND RESERVE AFFAIRS
(ASD(M&RA)). Under the authority, direction, and control of the Under Secretary of Defense
for Personnel and Readiness (USD(P&R)), the ASD(M&RA) acts as an advisor to the
USD(P&R) on the Reserve enlistment and appointment standards.

2. ASSISTANT SECRETARY OF DEFENSE FOR HEALTH AFFAIRS (ASD(HA)). Under
the authority, direction, and control of the USD(P&R), the ASD(HA) acts as an advisor to the
USD(P&R) on the medical requirements of the standards in Enclosure 3 of this instruction.

3. ASSISTANT SECRETARY OF DEFENSE FOR READINESS AND FORCE
MANAGEMENT (ASD(R&FM)). Under the authority, direction, and control of the
USD(P&R), the ASD(R&FM):
a. Acts as an advisor to the USD(P&R) on the height and weight requirements of the
standards in Enclosure 3 of this instruction.
b. Ensures the U.S. Military Entrance Processing Command assists the Military Services in
implementing the standards in Enclosure 3 of this instruction.

4. SECRETARIES OF THE MILITARY DEPARTMENTS. The Secretaries of the Military
Departments:
a. Oversee conformance with this instruction.
b. Recommend suggested changes to this instruction to the USD(P&R) as necessary.
c. Establish other Service-specific standards as necessary to implement this instruction.
d. Review all standards on an annual basis.
e. Establish procedures to grant waivers, accomplish reviews, and require individuals to
meet the appropriate standards or be granted an exception pursuant to section 504(a) of Title 10,
United States Code (U.S.C.) (Reference (c)).
f. Request approval from the USD(P&R) for generalized exceptions to these standards as
permitted by law.
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g. Use the standards in Enclosure 3 of this instruction to determine the entrance
qualifications for all individuals being enlisted, appointed, or inducted into any component of the
Military Services.
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ENCLOSURE 3
ENLISTMENT, APPOINTMENT, AND INDUCTION CRITERIA

1. GENERAL ELIGIBILITY CRITERIA
a. Entrance Considerations. Accession of qualified individuals will be a priority when
processing applicants for the Military Services.
b. Eligibility Determination. Eligibility will be determined by the applicant’s ability to meet
all requirements of this instruction, to include obtaining waivers. Applicants will not be enlisted,
appointed, or inducted unless all requirements of this instruction are met.

2. BASIC ELIGIBILITY CRITERIA
a. Age
(1) To be eligible for Regular enlistment, the minimum age for enlistment is 17 years
and the maximum age is 42 years in accordance with section 505 of Reference (c). The
maximum age for a prior service enlistee is determined by adding the individual’s years of prior
service to age 42. The Secretary concerned will establish enlistment age standards for the
Reserve Components in accordance with section 12102 of Reference (c).
(2) Age limitations for appointment as a commissioned or warrant officer normally
depend on the Military Service concerned. In accordance with section 532 of Reference (c),
most persons appointed as commissioned officers must be able to complete 20 years of active
commissioned service before their 62nd birthday to receive a Regular commission.
(3) In accordance with section 12201 of Reference (c), a person will be at least 18 years
of age for appointment as a Reserve Officer. The maximum age qualification for initial
appointment as a Reserve Officer will not be less than 47 years of age for individuals in a health
profession specialty designated by the Secretary concerned as a specialty critically needed in
wartime.
(4) In accordance with section 313 of Title 32, U.S.C. (Reference (d)), to be eligible for
original enlistment in the National Guard, a person must be at least 17 years of age and under 45,
or under 64 years of age and a former member of the Regular Army, Regular Navy, Regular Air
Force, or Regular Marine Corps. To be eligible for reenlistment, a person must be under 64
years of age.
(5) In accordance with section 313 of Reference (d), to be eligible for appointment as an
officer of the National Guard, a person must be at least 18 years of age and under 64 years of
age.
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b. Citizenship
(1) To be eligible for Regular or Reserve enlistment, an individual must meet one of the
conditions outlined in section 504(b) of Reference (c); however, the Secretary concerned may
authorize the enlistment of a person not described in this section if the Secretary determines that
such enlistment is vital to the national interest.
(2) To be eligible for appointment as a commissioned officer (other than as a
commissioned warrant officer) in the Regular Army, Regular Navy, Regular Air Force, or
Regular Marine Corps, the individual must be a citizen of the United States as outlined in section
532 of Reference (c). The Secretary of Defense (or the Secretary of Homeland Security for the
Coast Guard, when not operating as a Service under the Navy) may waive the requirement of
U.S. citizenship with respect to a person who has been lawfully admitted to the United States for
permanent residence, or for a United States national otherwise eligible for appointment as a cadet
or midshipman in accordance with section 2107(a) of Reference (c), when the Secretary
determines that the national security so requires, but only for an original appointment in a grade
below the grade of major or lieutenant commander.
(3) To be eligible for appointment as a Reserve Officer in an armed force, the individual
must be a citizen of the United States or lawfully admitted to the United States for permanent
residence in accordance with section 1101 et seq of Title 8, U.S.C. (Reference (e) (also known as
the “Immigration and Nationality Act”)), or have previously served in the Military Services or in
the National Security Training Corps as outlined under section 12201 of Reference (c).
(4) To be eligible for enlistment in the National Guard, a person must meet one of the
conditions in section 504(b) of Reference (c); however, the Secretary concerned may authorize
the enlistment of a person not described in this section if the Secretary determines that such
enlistment is vital to the national interest.
(5) To become an officer of the Army National Guard of the United States or the Air
National Guard of the United States, the individual must first be appointed to, and be federally
recognized in, the same grade in the Army National Guard or the Air National Guard. In
accordance with 12201 of Reference (c), the individual must be a citizen of the United States or
lawfully admitted to the United States for permanent residence in accordance with 1101 et seq of
Reference (e), or have previously served in Military Service or in the National Security Training
Corps.
c. Education
(1) Possession of a high school diploma is desirable, although not mandatory, for
enlistment in any component of the Military Services. Section 520 of Reference (c) states that a
person who is not a high school graduate may not be accepted for enlistment in the Military
Services unless the score of that person on the Armed Forces Qualification Test (AFQT) is at or
above the thirty-first percentile. Section 520 also states that a person may not be denied
enlistment in the Military Services solely because he or she does not have a high school diploma
if his or her enlistment is needed to meet established strength requirements.
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(2) Bearers of alternative credential (e.g., General Educational Development Certificates
and certificates of attendance) and non-graduates may be assigned lower enlistment priority
based on first-term attrition rates for those credentials. DoDI 1145.01 (Reference (f)) identifies
the authority for establishing the qualitative distribution objectives for accessions.
(3) Educational requirements for appointment as a commissioned or warrant officer are
determined by each Military Service. Section 12205 of Reference (c) establishes education
requirements for certain Reserve appointments. Generally, and unless excepted under section
12205 of Reference (c), a baccalaureate degree is required for appointment above the grade of
first lieutenant in the Army, Air Force, and Marine Corps Reserves or lieutenant junior grade in
the Navy Reserve, or to be federally recognized in a grade above the grade of first lieutenant as a
member of the Army National Guard or Air National Guard. In addition, special occupations
(e.g., physician or chaplain) may require additional vocational credentials as determined by the
Secretary concerned.
d. Aptitude
(1) Overall aptitude requirements for enlistment and induction are based on applicant
scores on the AFQT derived from the Armed Services Vocational Aptitude Battery. Applicant
scores are grouped into percentile categories. Persons who score in AFQT Category V
(percentiles 1-9) are ineligible to enlist. In accordance with section 520 of Reference (c), the
number of persons who enlist in any Armed Force during any fiscal year (i.e., accession cohort)
who score in AFQT Category IV (percentiles 10-30) may not exceed 20 percent of the total
number of persons enlisted by Service. Reference (f) identifies the authority for establishing the
qualitative distribution objectives for accessions.
(2) For officers and warrant officers, no single test or instrument is used as an aptitude
requirement for appointment.
e. Medical
(1) In accordance with DoDI 6130.03 (Reference (g)), the pre-accession screening
process will be structured to identify any medical condition, including mental health, that
disqualifies an applicant for military service.
(2) Individuals who fail to meet established medical standards, as defined in Reference
(g), may be considered for a medical waiver. Each Service’s waiver authority for medical
conditions will make a determination based on all available information regarding the issue or
condition. Waiver requirements are outlined in Enclosure 4 of this instruction.
f. Physical Fitness
(1) In accordance with DoDI 1308.3 (Reference (h)), all individuals must meet the preaccession height and weight standards as prescribed in Table 1 of the Reference (h).
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(2) The Military Services may have additional physical fitness screening requirements.
g. Dependency Status
(1) The Military Services may not enlist married individuals with more than two
dependents under the age of 18 or unmarried individuals with custody of any dependents under
the age of 18; however, the Secretary concerned may grant a waiver for particularly promising
entrants. Waiver requirements are outlined in Enclosure 4 of this instruction.
(2) The Military Services will specify the circumstances under which individuals who
have dependents may become commissioned officers or warrant officers; variations in policy
may be affected by the commissioning source (e.g., Service Academies, ROTC, or Officer
Candidate School).
h. Character/Conduct. The underlying purpose of these enlistment, appointment, and
induction standards is to minimize entrance of persons who are likely to become disciplinary
cases, security risks, or who are likely to disrupt good order, morale, and discipline. The
Military Services are responsible for the defense of the Nation and should not be viewed as a
source of rehabilitation for those who have not subscribed to the legal and moral standards of
society at-large. As a minimum, an applicant will be considered ineligible if he or she:
(1) Is under any form of judicial restraint (bond, probation, imprisonment, or parole).
(2) Has a significant criminal record. Section 504 of Reference (c) prohibits any person
who has been convicted of a felony from being enlisted in any of the Military Services; however,
section 504 authorizes a waiver in meritorious cases. Except as limited by paragraph (3), below,
persons convicted of felonies may request a waiver to permit their enlistment. The waiver
procedure is not automatic, and approval is based on each individual case. Waiver requirements
are outlined in Enclosure 4 of this instruction.
(3) Has a State or federal conviction, or a finding of guilty in a juvenile adjudication, for
a felony crime of rape, sexual abuse, sexual assault, incest, any other sexual offense, or when the
disposition requires the person to register as a sex offender. In these cases, the enlistment,
appointment, or induction will be prohibited and no waivers are allowed.
(4) Has been previously separated from the Military Services under conditions other than
honorable or for the good of the Military Service concerned.
(5) Has exhibited antisocial behavior or other traits of character that may render the
applicant unfit for service.
(6) Receives an unfavorable final determination by the DoD Consolidated Adjudication
Facility on a completed National Agency Check with Law and Credit (NACLC) or higher-level
investigation, which is adjudicated to the National Security Standards in accordance with
Executive Order 12968, Reference (i), during the accession process.
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(a) An applicant may be accessed (including shipping him or her to training or a first
duty assignment) provided that a NACLC or higher-level investigation was submitted and
accepted by the investigative service provider (Office of Personnel Management (OPM)) and an
advanced fingerprint was conducted, and OPM did not identify any disqualifying background
information.
(b) If NACLC adjudication is not completed until after accession, any additional
disqualifying information identified during the adjudication should be transmitted to the
appropriate personnel or human resource offices, as determined by the Services, for appropriate
action.
i. Drugs and Alcohol. A current or history of alcohol dependence, drug dependence, alcohol
abuse, or other drug abuse is incompatible with military life and does not meet military standards
in accordance with Reference (g). Pursuant to DoDI 1010.01 (Reference (j)), the pre-accession
screening process is structured to identify individuals with a history of drug (including
pharmaceutical medications, illegal drugs and other substances of abuse) and alcohol abuse.
(1) Drug use (to include illegal drugs, other illicit substances, and pharmaceutical
medications), drug abuse, and alcohol abuse may be self-admitted by an applicant, discovered
during the medical screening process, or identified by the drug and alcohol test (DAT), which is
administered at the Military Entrance Processing Stations (MEPS) or other approved military
processing facility.
(2) Current or history of alcohol dependence, drug dependence, alcohol abuse, or other
drug abuse may be a medically disqualifying condition based on the standards in accordance
with Reference (g). The MEPS Chief Medical Officer or equivalent, when the physical is not
performed at MEPS, will make that determination based on all of the information available on a
case-by-case basis. These instances will be treated as a medical disqualification and handled in
accordance with the guidance provided in paragraphs 2e(1) through 2e(2) of this enclosure.
(3) Individuals who test positive for illegal drugs on the DAT, which is administered as
part of the accession physical, will be disqualified. A waiver may be requested. Waiver
requirements are outlined in Enclosure 4 of this instruction.
(4) Service qualification standards regarding drugs and alcohol may be more restrictive.
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ENCLOSURE 4
ENLISTMENT WAIVERS

1. WAIVER REQUIREMENTS. In accomplishing whole person reviews of enlistment
eligibility, the following categories and combinations of categories would require a favorable
waiver determination by the Secretary of the Military Department concerned for the applicant to
be considered qualified.
a. Medical Waiver. A medical waiver is required for enlistment qualification of an applicant
who has or may have had a disqualifying medical condition in accordance with Reference (g).
b. Dependent Waiver. A dependent waiver is required when an applicant is married with
more than two dependents under the age of 18 or when an applicant is unmarried and has
custody of any dependents under the age of 18.
c. Conduct Waiver. In processing conduct waiver requests, the Military Services may
require information about the “who, what, when, where, and why” of the offense in question; and
letters of recommendation from responsible community leaders, such as school officials, clergy,
and law enforcement officials, attesting to the applicant’s character or suitability for enlistment.
Waivers are not authorized for cases noted in Enclosure 3, paragraph 2.h(3).
(1) A Conduct Waiver is required when the final finding of the courts or other
adjudicating authority is a conviction or other adverse adjudication of:
(a) One “major misconduct” offense, or;
(b) Two “misconduct” offenses, or;
(c) A pattern of misconduct.
(1) One “misconduct” offense and four “non-traffic” offenses.
(2) Five or more “non-traffic” offenses.
(2) Use the Table of this enclosure to determine the appropriate level of offense and
applicable code. See section 2 of this enclosure for additional guidance.
d. Drug Waiver. A drug waiver is required when an applicant or enlistee is confirmed
positive for the presence of drugs at the time of the original or subsequent physical examination
(i.e., tests positive on the DAT at a MEPS or equivalent facility). Drug waivers for these
applicants may be considered and granted or rejected only after the disqualification period
established in section 6 of Enclosure 7 of DoDI 1010.16 (Reference (k)) ends.
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2. CLASSIFYING CONDUCT OFFENSES. The procedures that will be used in the classifying
and coding of all conduct offenses are:
a. Initial Classification. Align the offense that is the subject of adverse adjudication with an
offense from the Table of this enclosure. As an exception, any offense classified as a felony
under State or federal jurisdiction will be treated as a major misconduct offense for DoD
purposes regardless of where similar charges are listed.
b. Non-Similar Offenses. If unable to find a similar charge, the Military Services will:
(1) Treat the offense as a major misconduct offense if the adjudicating authority can
impose a maximum period of confinement that exceeds 1 year.
(2) Treat the offense as a misconduct offense if the adjudicating authority can impose a
maximum period of confinement that exceeds 6 months but is not more than 1 year.
(3) Treat all other offenses as either other non-traffic offenses or traffic offenses,
depending on the nature of the offense.
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Table. Conduct Waiver Codes
TRAFFIC OFFENSES
OFFENSE
CODE
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144

OFFENSE TITLE
Bicycle ordinance violation.
Blocking or retarding traffic.
Contempt of court for minor traffic offenses.
Crossing yellow line; driving left of center.
Disobeying traffic lights, signs, or signals.
Driving on shoulder.
Driving uninsured vehicle.
Driving with blocked vision and/or tinted window.
Driving with expired plates or without plates.
Driving with suspended or revoked license.
Driving without license.
Driving without registration or with improper registration.
Driving wrong way on one-way street.
Failure to appear for traffic violations.
Failure to comply with officer’s directive.
Failure to have vehicle under control.
Failure to signal.
Failure to stop or yield to pedestrian.
Failure to submit report after accident.
Failure to yield right-of-way.
Faulty equipment such as defective exhaust, horn, lights, mirror, muffler, signal device, steering
device, tail pipe, or windshield wipers.
Following too closely.
Hitchhiking.
Improper backing such as backing into intersection or highway, backing on expressway, or backing
over crosswalk.
Improper blowing of horn.
Improper passing such as passing on right, passing in no-passing zone, passing stopped school bus,
or passing pedestrian in crosswalk.
Improper turn.
Invalid or unofficial inspection sticker or failure to display inspection sticker.
Jaywalking.
Leaving key in ignition.
Leaving scene of accident (when not considered hit and run).
License plates improperly displayed or not displayed.
Operating overloaded vehicle.
Racing, dragging, or contest for speed.
Reckless, careless, or imprudent driving (considered a traffic offense when the fine is less than
$300 and there is no confinement). Court costs are not part of a fine.
Reserved for future use.
Seat belt and/or child restraint violation.
Skateboard, roller skate, or inline skate violation.
Speeding.
Spilling load on highway.
Spinning wheels, improper start, zigzagging, or weaving in traffic.
Violation of noise control ordinance.
Other traffic offenses not specifically listed.
Reserved for future use.
Reserved for future use.
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Table. Conduct Waiver Codes, continued
NON-TRAFFIC OFFENSES
OFFENSE
CODE

OFFENSE TITLE

200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249

Altered driver’s license or identification.
Assault (simple assault with fine or restitution of $500 or less and no confinement).
Carrying concealed weapon (other than firearm); possession of brass knuckles.
Check, worthless, making or uttering, with intent to defraud or deceive (less than $500).
Committing a nuisance.
Conspiring to commit misdemeanor.
Curfew violation.
Damaging road signs.
Discharging firearm through carelessness or within municipal limits.
Disobeying summons; failure to appear (other than traffic).
Disorderly conduct; creating disturbance; boisterous conduct.
Disturbing the peace.
Drinking alcoholic beverages on public transportation.
Drunk in public.
Dumping refuse near highway.
Failure to appear, contempt of court (all offenses except felony proceedings).
Failure to appear, contempt of court (felony proceedings).
Failure to stop and render aid after accident.
Fare and/or toll evasion.
Harassment, menacing, or stalking.
Illegal betting or gambling; operating illegal handbook, raffle, lottery, or punchboard; cockfighting.
Indecent exposure.
Indecent, insulting, or obscene language communicated directly or by telephone to another person.
Jumping turnstile (to include those States that adjudicate jumping a turnstile as petty larceny).
Juvenile adjudications such as beyond parental control, incorrigible, runaway, truant, or wayward.
Killing a domestic animal.
Littering.
Loitering.
Malicious mischief (fine or restitution of $500 or less and no confinement).
Pandering.
Poaching.
Purchase, possession, or consumption of alcoholic beverages or tobacco products by minor.
Removing property from public grounds.
Removing property under lien.
Robbing an orchard.
Shooting from highway.
Throwing glass or other material in roadway.
Trespass (non-criminal or simple).
Unlawful assembly.
Unlawful manufacture, sale, possession, or consumption of liquor in public place.
Unlawful use of long-distance telephone calling card.
Using or wearing unlawful emblem and/or identification.
Vagrancy.
Vandalism (fine or restitution of $500 or less and no confinement).
Violation of fireworks laws.
Violation of fish and game laws.
Violation of leash laws.
Violation of probation.
Other non-traffic offenses not specifically listed.
Reserved for future use.
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Table. Conduct Waiver Codes, continued
MISCONDUCT OFFENSES
OFFENSE
CODE
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332

OFFENSE TITLE
Aggravated assault, fighting, or battery (more than $500 fine or restitution or confinement).
Carrying of weapon on school grounds (other than firearm).
Concealment of or failure to report a felony.
Contributing to delinquency of minor.
Crimes against the family (non-payment of court-ordered child support and/or alimony).
Criminal mischief (more than $500 fine or restitution or confinement).
Criminal trespass.
Desecration of grave.
Domestic battery and/or violence not considered covered by section 922 of Title 18, U.S.C.
(Reference (l)), referred to in this issuance as the “Lautenberg Amendment.”
Driving while drugged or intoxicated; driving while ability impaired; permitting driving under the
influence.
Illegal or fraudulent use of a credit card or bank card (value less than $500).
Larceny or conversion (value less than $500).
Leaving scene of an accident or hit and run.
Looting.
Mailbox destruction.
Mailing of obscene or indecent matter (including e-mail).
Possession of marijuana or drug paraphernalia.
Prostitution or solicitation for prostitution.
Reckless, careless, or imprudent driving (considered a misdemeanor when the fine is $300 or more
or when confinement is imposed; otherwise, considered a minor traffic offense).
Reckless endangerment.
Resisting arrest or eluding police.
Selling or leasing weapons.
Stolen property, knowingly receiving (value less than $500).
Throwing rocks on a highway; throwing missiles at sporting events; throwing objects at vehicles.
Unauthorized use or taking of a vehicle or conveyance from family member; joy riding.
Unlawful carrying of firearms or carrying concealed firearm.
Unlawful entry.
Use of telephone, Internet, or other electronic means to abuse, annoy, harass, threaten, or torment
another.
Vandalism (more than $500 fine or restitution or confinement).
Willfully discharging firearm so as to endanger life; shooting in public.
Other misconduct offenses not specifically listed.
Reserved for future use.
Reserved for future use.
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Table. Conduct Waiver Codes, continued
MAJOR MISCONDUCT OFFENSES
OFFENSE
CODE
400
401
402
403
404
405
406
407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443

OFFENSE TITLE
Aggravated assault; assault with dangerous weapon; maiming.
Arson.
Attempt to commit a felony.
Breaking and entering with intent to commit a felony.
Bribery.
Burglary.
Carjacking.
Carnal knowledge of a child.
Carrying of weapon on school grounds (firearm).
Check, worthless, making or uttering, with intent to defraud or deceive (over $500).
Child abuse.
Child pornography.
Conspiring to commit a felony.
Criminal libel.
Domestic battery and/or violence as defined in the Lautenberg Amendment. (Waiver not authorized
if applicant was convicted of this offense.)
Embezzlement.
Extortion.
Forgery, knowingly uttering or passing forged instrument (except for altered identification cards).
Grand larceny or larceny (value of $500 or more).
Grand theft auto.
Hate crimes.
Illegal and/or fraudulent use of a credit card, bank card, or automated card (value of $500 or more).
Indecent acts or liberties with a child; molestation.
Indecent assault.
Kidnapping or abduction.
Mail matter; abstracting, destroying, obstructing, opening, secreting, stealing, or taking
(not including the destruction of mailboxes).
Manslaughter.
Murder.
Narcotics or habit-forming drugs, wrongful possession or use (not including marijuana).
Negligent or vehicular homicide.
Perjury or subornation of perjury.
Possession or intent to use materials in a manner to make a bomb or explosive device to cause
bodily harm or destruction of property.
Public record; altering, concealing, destroying, mutilating, obligation, or removing.
Rape, sexual abuse, sexual assault, criminal sexual abuse, incest, or other sex crimes. (See Section
2.h.(3) of Enclosure 3 of this instruction; waivers for these offenses are not authorized.)
Riot.
Robbery (including armed).
Sale, distribution, or trafficking of cannabis (marijuana) or any other controlled substance (including
intent).
Sodomy (only when it is nonconsensual or involves a minor).
Stolen property, knowingly received (value of $500 or more).
Terrorist threats (including bomb threats).
Violation of civil rights.
Other major misconduct offenses not specifically listed.
Reserved for future use.
Reserved for future use.
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GLOSSARY
PART I. ABBREVIATIONS AND ACRONYMS

AFQT
ASD(HA)
ASD(M&RA)
ASD(R&FM)

Armed Forces Qualification Test
Assistant Secretary of Defense for Health Affairs
Assistant Secretary of Defense for Manpower and Reserve Affairs
Assistant Secretary of Defense for Readiness and Force Management

DAT
DoDI

drug and alcohol test
DoD instruction

MEPS

Military Entrance Processing Station

NACLC

National Agency Check with Law and Credit

OPM

Office of Personnel Management

ROTC

Reserve Officer Training Corps

U.S.C.
USD(P&R)

United States Code
Under Secretary of Defense for Personnel and Readiness

PART II. DEFINITIONS

Unless otherwise noted, these terms and their definitions are for the purposes of this instruction.
adjudicating authority. Any government official who is empowered to make findings or
determinations concerning an alleged criminal offense (adult and juvenile) and establish
responsibility for commission of the offense. Examples include judges, courts, magistrates,
prosecutors, hearing officers, military commanders (for Article 15 actions pursuant to chapter 47
of Reference (c), suspension of dependent privileges, or similar actions), probation officers,
juvenile referees, and parole officers or boards.
adverse adjudication (adult or juvenile)
A finding, decision, sentence, or judgment by an adjudicating authority, against an
individual, that was other than unconditionally dropped or dismissed or the individual was
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acquitted is considered adverse adjudication. If the adjudicating authority places a condition or
restraint that leads to dismissal, drops the charges, acquits, or the records are later expunged, or
the charge is dismissed after a certain period of time, the adjudication is still considered adverse.
A suspension of sentence, not processed, or a dismissal after compliance with imposed
conditions is also adverse adjudication. This includes fines and forfeiture of bond in lieu of trial.
A conviction for violating any federal law (including chapter 47 of Reference (c)), or any
State or municipal law or ordinance, is considered an adverse adjudication. For example, a
shoplifter is reprimanded and required by the on-scene police officer, store security guard, or
manager to pay for the item before leaving the store but is not charged, not found guilty, or is not
convicted. In this situation, there is no adverse adjudication because no legal proceedings
occurred and no adjudicating authority was involved.
conviction. The act of finding a person guilty of a crime, offense, or other violation of the law
by an adjudicating authority.
dependent
A spouse of an applicant for enlistment.
An unmarried adopted child or an unmarried step-child under the age of 18 living with the
applicant.
An unmarried biological child of the applicant under the age of 18.
Any person living with the applicant who is, by law or in fact, dependent upon the applicant
for support, or who is not living with the applicant and is dependent upon the applicant for over
one-half of his or her support.
Reserve Components. Includes the Army National Guard of the United States, the Army
Reserve, the Navy Reserve, the Marine Corps Reserve, the Air National Guard of the United
States, the Air Force Reserve, and the Coast Guard Reserve.
restitution. Any compensation in time, labor, or money for the adverse effects of an offense as a
result of agreements from judicial or prosecutorial involvement. For example, an individual is
adversely adjudicated for vandalism and is ordered by the adjudicating authority to replace or
repair the damaged property.
service review. A formal review of condition(s) or event(s) that, based on Service-specific
standards, may make an applicant for enlistment ineligible to serve. Once a Service review is
complete, the Service may grant an exception to policy to allow an individual to serve. These
standards are subject to change at the discretion of the Service.
waiver. A formal request to consider the suitability for service of an applicant who because of
inappropriate conduct, dependency status, current or past medical conditions, or drug use may
not be qualified to serve. Upon the completion of a thorough examination using a “whole
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person” review, the applicant may be granted a waiver. The applicant must have displayed
sufficient mitigating circumstances that clearly justify waiver consideration. The Secretaries of
the Military Departments may delegate the final approval authority for all waivers.
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Department of Defense
INSTRUCTION
NUMBER 1332.14
January 27, 2014
Incorporating Change 3, Effective March 22, 2018
USD(P&R)
SUBJECT: Enlisted Administrative Separations
References: See Enclosure 1

1. PURPOSE. This instruction:
a. Reissues DoD Instruction (DoDI) 1332.14 (Reference (a)), in accordance with the
authority in DoD Directive (DoDD) 5124.02 (Reference (b)).
b. Establishes DoD policy, assigns responsibilities, and provides procedures governing
administrative separation of enlisted Service members from the Military Services.
c. Implements sections 518, 572(a)(2), and 578 of Public Law 112-239 (Reference (c)).

2. APPLICABILITY. This instruction applies:
a. To OSD, the Military Departments, the Office of the Chairman of the Joint Chiefs of Staff
and the Joint Staff, the Combatant Commands, the Office of the Inspector General of the
Department of Defense, the Defense Agencies, the DoD Field Activities, and all other
organizational entities in the Department of Defense (referred to collectively in this instruction as
the “DoD Components”). The term “Military Services,” as used in this instruction refers to the
Army, the Navy, the Air Force, and the Marine Corps.
b. Only to administrative separation proceedings initiated on or after the effective date of
this instruction unless the Secretary of the Military Department concerned determines that it
should be applied in a particular case in which proceedings were initiated before that date.

3. POLICY. It is DoD policy that:
a. The readiness of the Military Services be preserved by maintaining high standards of
performance, conduct, and discipline. Separation promotes the readiness of the Military Services
by providing an orderly means to:
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(1) Evaluate the suitability of persons to serve in the enlisted ranks of the Military
Services based on their ability to meet required performance, conduct, and disciplinary
standards.
(2) Maintain standards of performance, conduct, and discipline through characterization
of service in a system that emphasizes the importance of honorable service.
(3) Achieve authorized force levels and grade distributions.
(4) Provide an orderly means of discharge for enlisted personnel.
b. Separations are used to strengthen the concept that military service is a unique calling,
different from that of a civilian occupation. The acquisition of military status, whether through
enlistment or induction, involves an individual’s commitment to the United States, their Military
Service, fellow citizens, and fellow Service members.
c. Organizing, training, and equipping newly accessed enlisted Service members represent a
substantial investment. Separation of enlisted Service members prior to completion of their
obligated service periods results in a significant loss of investment and generates a requirement
for increased accessions.
d. DoD will provide enlisted Service members with the training, motivation, and
professional leadership to enable them to meet required standards of performance, conduct, and
discipline.
(1) Reasonable efforts should be made by the chain of command to identify enlisted
Service members who exhibit the likelihood for early separation and improve their chances for
retention through counseling, retraining, and rehabilitation.
(2) Enlisted Service members who do not demonstrate the commitment or potential for
further service should be separated.
e. Motivated enlisted Service members may be discharged or released from active service
before expiration of their obligated service to further their education at a college, university, or
vocational or technical school when it is determined that discharge or release is appropriate.
Enclosure 6 of this instruction contains procedures for enlisted Service member separations on
the basis of school enrollment.

4. RESPONSIBILITIES. See Enclosure 2.

5. PROCEDURES. See Enclosures 3-6.
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6. RELEASABILITY. Cleared for public release. This Instruction is available on the Internet
from the DoD Issuances Website at http://www.dtic.mil/whs/directives
http://www.esd.whs.mil/DD.

7. EFFECTIVE DATE. This instruction is effective January 27, 2014.

Enclosures
1. References
2. Responsibilities
3. Reasons for Separation
4. Guidelines on Separation and Characterization
5. Procedures for Separation
6. Procedures for Early Release of Enlisted Military Personnel for College,
Vocational, or Technical School Enrollment
Glossary
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ENCLOSURE 1
REFERENCES
(a)
(b)
(c)
(d)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)
(n)
(o)
(p)
(q)
(r)
(s)
(t)
(u)
(v)
(vw)

DoD Instruction 1332.14, “Enlisted Administrative Separations,” August 28, 2008, as
amended (hereby cancelled)
DoD Directive 5124.02, “Under Secretary of Defense for Personnel and Readiness
(USD(P&R)),” June 23, 2008
Public Law 112-239, “National Defense Authorization Act for Fiscal Year 2013,”
January 2, 2013
DoD Instruction 1205.05, “Transfer of Service Members Between Reserve and Regular
Components of the Military Services,” March 30, 2012
DoD Instruction 1300.04, “Inter-Service Transfer of Commissioned Officers,” July 25,
2017
DoD Directive 1344.10, “Political Activities by Members of the Armed Forces,”
February 19, 2008
DoD Instruction 1300.06, “Conscientious Objectors,” May 31, 2007 July 12, 2017
DoD Instruction 1315.15, “Special Separation Policies for Survivorship,” January 5, 2007,
as amended May 19, 2017
Title 10, United States Code
DoD Instruction 6490.04, “Mental Health Evaluations of Members of the Military
Services,” March 4, 2013
Committee on Nomenclature and Statistics, American Psychiatric Association, “Diagnostic
and Statistical Manual of Mental Disorders,” current edition
DoD Instruction 1332.18, “Disability Evaluation System (DES),” August 5, 2014
DoD Instruction 1215.13, “Reserve Component (RC) Member Participation Policy,”
May 5, 2015
Manual for Courts-Martial, United States, 2012
DoD Instruction 5200.02, “DoD Personnel Security Program (PSP),” March 21, 2014, as
amended
DoD Directive 1308.1, “DoD Physical Fitness and Body Fat Program,” June 30, 2004
DoD Instruction 1336.01, “Certificate of Release or Discharge from Active Duty (DD Form
214/5 Series),” August 20, 2009, as amended
DoD Instruction 1010.01, “Military Personnel Drug Abuse Testing Program (MPDATP),”
September 13, 2012, as amended
DoD Instruction 1332.28, “Discharge Review Board (DRB) Procedures and Standards,”
April 4, 2004
Section 5303 of Title 38, United States Code
DoD Directive 6495.01, “Sexual Assault Prevention and Response (SAPR) Program,”
January 23, 2012, as amended
DoD Instruction 6495.02, “Sexual Assault Prevention and Response (SAPR) Program
Procedures,” March 28, 2013, as amended
Section 528 of Public Law 115-91
DoD Instruction 5500.14, “Naturalization of Aliens Serving in the Armed Forces of the
United States and of Alien Spouses and/or Alien Adopted Children of Military and Civilian
Personnel Ordered Overseas,” January 4, 2006
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(wx) DoD Instruction 1332.35, “Transition Assistance Program (TAP) for Military Personnel,”
February 29, 2016
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ENCLOSURE 2
RESPONSIBILITIES

1. ASSISTANT SECRETARY OF DEFENSE FOR MANPOWER AND RESERVE AFFAIRS
(ASD(M&RA)). The ASD(M&RA), under the authority, direction, and control of the Under
Secretary of Defense for Personnel and Readiness (USD(P&R)):
a. Develops, maintains, and oversees procedural instructions for enlisted administrative
separations.
b. May establish, and delegate authority to establish, appropriate separation reporting
requirements.

2. SECRETARIES OF THE MILITARY DEPARTMENTS. The Secretaries of the Military
Departments:
a. Develop and maintain Service policies, standards, and procedures in accordance with this
instruction to provide clear guidance and ensure uniform implementation of enlisted separation
policy to the extent practicable for an administrative process based on command discretion.
b. Ensure that enlisted Service member separation policies, standards, and procedures are
applied consistently; fact-finding inquiries are conducted properly; abuses of authority do not
occur; and failure to follow the provisions contained in this instruction results in appropriate
corrective action.
c. Establish processing time goals for the types of administrative separations authorized by
this instruction.
d. Prescribe appropriate internal procedures for periodically informing enlisted Service
members about separation policies, and ensure they are provided separation information, as
described in the procedures of this instruction, during the separation process.
e. Ensure compliance with pre-separation health assessment requirements in accordance with
the law as described in the procedures of this instruction.
f. Prescribe internal procedures to ensure enlisted Service members who are convicted of a
covered sexual offense and are not punitively discharged are processed for administrative
separation in accordance with section 572(a)(2) of Reference (c), as described in the procedures
of this instruction.
g. Prescribe internal procedures to permit the review of a recommendation to involuntarily
separate an enlisted Service member who made an unrestricted report of sexual assault in
accordance with 578 of Reference (c), as described in the procedures of this instruction.
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ENCLOSURE 3
REASONS FOR SEPARATION

1. EXPIRATION OF SERVICE OBLIGATION
a. Basis. An enlisted Service member may be separated upon expiration of enlistment or
fulfillment of service obligation. This includes separation authorized by the Secretary concerned
when the enlisted Service member is within 30 days of the date of expiration of term of service
and is serving outside the continental United States (OCONUS) in a location other than the
member’s jurisdiction of domicile.

b. Characterization or Description. Honorable, unless the separation is under one of the
following circumstances:
(1) An entry-level separation is required under subparagraph 3c(1) of Enclosure 4.
(2) Characterization of service as general (under honorable conditions) is warranted in
accordance with section 3 of Enclosure 4 on the basis of numerical scores accumulated in a
formal, Service-wide rating system that evaluates conduct and performance on a regular basis.
(3) Another characterization is warranted upon discharge from the Individual Ready
Reserve (IRR) in accordance with section 5 of Enclosure 5.

2. SELECTED CHANGES IN SERVICE OBLIGATIONS
a. Basis. An enlisted Service member may be separated for the following reasons:
(1) General demobilization or reduction in authorized strength.
(2) Early separation of personnel under a program established by the Secretary
concerned. A copy of the document authorizing such program will be forwarded to the Office of
the ASD(M&RA) at least 45 days prior to the desired date of announcement of an involuntary
separation board or program.
(3) Acceptance of an active duty commission or appointment, or acceptance into a
program leading to such commission or appointment in any branch of the Military Services.
(4) Immediate enlistment or reenlistment.
(5) Inter-Service transfer of inactive reserves in accordance with DoDI 1205.05 1300.04
(Reference (d)).
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b. Characterization or Description. Honorable, unless the separation is under one of the
following circumstances:
(1) An entry-level separation is required in accordance with section 3 of Enclosure 4.
(2) Characterization of service as general (under honorable conditions) is warranted in
accordance with section 3 of Enclosure 4 on the basis of numerical scores accumulated in a
formal, Service-wide rating system that evaluates conduct and performance on a regular basis.
(3) Another characterization is warranted upon discharge from the IRR in accordance
with section 5 of Enclosure 5.
3. CONVENIENCE OF THE GOVERNMENT
a. Basis. An enlisted Service member may be separated for convenience of the U.S.
Government for these reasons:
(1) Early Release to Further Education. An enlisted Service member may be separated
to attend a college, university, vocational school, or technical school under guidelines outlined in
Enclosure 6.
(2) Early Release to Accept Public Office. An enlisted Service member may be
separated to accept public office only under circumstances authorized by the Military
Department concerned and in accordance with DoDD 1344.10 (Reference (e)).
(3) Dependency or Hardship. Undue hardship does not necessarily exist solely because
of altered present or expected income, family separation, or other inconveniences normally
incident to military service. Upon request of the enlisted Service member and concurrence of the
separation authority, separation may be directed when genuine dependency or undue hardship
exists under these circumstances:
(a) The hardship or dependency is not temporary.
(b) Conditions have arisen or have been aggravated to an excessive degree since
entry into military service, and the enlisted Service member has made every reasonable effort to
remedy the situation.
(c) The administrative separation will eliminate or materially alleviate the condition.
(d) There are no other means of alleviation reasonably available.
(4) Pregnancy or Childbirth. A female enlisted Service member may be separated on the
basis of pregnancy or childbirth upon her request, unless retention is determined to be in the best
interests of the Service in accordance with section 1 of Enclosure 4 and guidance established by
the DoD Military Department concerned.
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(5) Parenthood. An enlisted Service member may be separated by reason of parenthood
under the guidance set forth in section 1 of Enclosure 4 if, as a result thereof, it is determined
that the enlisted Service member is unable to satisfactorily perform his or her duties or is
unavailable for worldwide assignment or deployment. Prior to involuntary separation under this
provision, the notification procedure in section 2 of Enclosure 5 will be used. Separation
processing may not be initiated until the enlisted Service member has been formally counseled
concerning deficiencies and has been afforded an opportunity to overcome those deficiencies as
reflected in appropriate counseling or personnel records.
(6) Conscientious Objection. An enlisted Service member may be separated if
authorized in accordance with DoDI 1300.06 (Reference (f)).
(7) Surviving Family Member. An enlisted Service member may be separated if
authorized in accordance with DoDI 1315.15 (Reference (g)).
(8) Conditions and Circumstances not Constituting a Physical Disability
(a) The Secretary concerned may authorize separation on the basis of conditions and
circumstances not constituting a physical disability that interfere with assignment to or
performance of duty.
1. Separation processing will not be initiated until the enlisted Service member
has been formally counseled on his or her deficiencies and has been given an opportunity to
correct those deficiencies.
2. Separation processing will not be initiated until the enlisted Service member
has been counseled in writing that the condition does not qualify as a disability.
(b) The Secretary concerned may not authorize involuntary administrative separation
based on a determination that the member is unsuitable for deployment or worldwide assignment
because of a medical condition if a physical evaluation board has determined the member to be
fit for duty for the same medical condition, unless the administrative separation is approved by
the Secretary of Defense. If the Secretary concerned has reason to believe the medical condition
considered by the physical evaluation board renders the member unsuitable for continued
military service, the Secretary concerned may direct the physical evaluation board to reevaluate
the member.
1. If, based on reevaluation by a physical evaluation board, a member is
determined to be unfit to perform the duties of the member’s office, grade, rank, or rating, the
member may be retired or separated for physical disability consistent with chapter 61 of Title 10,
United States Code (U.S.C.) (Reference (h)).
2. A fit for duty finding by a physical evaluation board does not automatically
entitle a Service member to reenlist upon completion of his or her current period of required
active service. However, a Service member may not be denied reenlistment on the basis of the
same condition for which a physical evaluation board found the member fit for duty.
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(c) Separation on the basis of personality disorder, or other mental disorder not
constituting a physical disability, is only authorized only if:
1. A diagnosis by an authorized mental health provider as defined in DoDI
6490.04 (Reference (i)) utilizing the Diagnostic and Statistical Manual of Mental Disorders
(Reference (j)) and, in accordance with procedures established by the Military Department
concerned, concludes that the disorder is so severe that the member’s ability to function
effectively in the military environment is significantly impaired.
a. The onset of personality disorder is frequently manifested in the early adult
years and may reflect an inability to adapt to the military environment as opposed to an inability
to perform the requirements of specific jobs or tasks or both.
b. Observed behavior of specific deficiencies should be documented in
appropriate counseling or personnel records. Documentation will include history from
supervisors, peers, and others, as necessary to establish that the behavior is persistent, interferes
with assignment to or performance of duty, and has continued after the enlisted Service member
was counseled and afforded an opportunity to overcome the deficiencies.
2. The enlisted Service member has been formally counseled in writing on
deficiencies as reflected in appropriate counseling or personnel records and has been afforded an
opportunity to overcome those deficiencies.
3. The enlisted Service member has been counseled in writing on the diagnosis of
a personality disorder, or other mental disorder not constituting a physical disability.
4. For enlisted Service members who have served or are currently serving in
imminent danger pay areas, a diagnosis of personality disorder or other mental disorder not
constituting a physical disability will:
a. Be corroborated by a peer or higher-level mental health professional.
b. Be endorsed by the Surgeon General of the Military Department
concerned.
c. Address post-traumatic stress disorder (PTSD) and other mental illness comorbidity. Unless found fit for duty by the disability evaluation system, a separation for
personality disorder, or other mental disorder not constituting a physical disability, is not
authorized if service-related PTSD is also diagnosed.
(d) Separation for personality disorder, or other mental disorder not constituting a
physical disability, is not appropriate nor should it be pursued when separation is warranted on
the basis of unsatisfactory performance or misconduct. In such circumstances, the enlisted
Service member should not be separated under this paragraph regardless of the existence of a
personality disorder.
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(e) Nothing in paragraph 3a(8) of this enclosure precludes separation of an enlisted
Service member who has a personality disorder or other condition or circumstance not
constituting a physical disability under any other basis set forth in section 3 of this enclosure or
for any other reason authorized by this instruction.
(f) Prior to involuntary separation under this provision, the notification procedure in
section 2 of Enclosure 5 will be used. Documentation must include evidence that the Service
member is unable to function effectively because of a personality disorder, or other mental
disorder not constituting a physical disability.
(g) The reasons designated by the Secretary concerned will be separately reported.
(9) Additional Grounds. The Secretary concerned may provide additional grounds for
separation for the convenience of the U.S. Government. A copy of the document authorizing
such grounds will be forwarded to the ASD(M&RA) at least 45 days prior to the desired date of
announcement of an involuntary separation board or program.
b. Characterization or Description. Honorable, unless the separation is under one of the
following circumstances:
(1) An entry-level separation is required in accordance with paragraph 3c of Enclosure 4.
(2) The characterization of service is general (under honorable conditions) as warranted
in accordance with paragraph 3b(2) of Enclosure 4.
c. Procedures. Procedural requirements may be established by the Secretary concerned,
subject to procedures established in paragraph 3c of Enclosure 4. Prior to characterization of
service as general (under honorable conditions), the Service member will be notified of the
specific factors in the service record that warrant such a characterization, and the notification
procedure in section 2 of Enclosure 5 will be used. However, such notice and procedure are not
required when characterization of service as general (under honorable conditions) is based upon
numerical scores accumulated in a formal, Service-wide rating system that evaluates conduct and
performance on a regular basis.

4. DISABILITY
a. Basis. An enlisted Service member may be separated or retired for disability under the
provisions of chapter 61 of Reference (h).
b. Characterization or Description. Honorable, unless:
(1) An entry-level separation is required in accordance with section 3 of Enclosure 4; or
(2) Characterization of service as general (under honorable conditions) is warranted in
accordance with section 3 of Enclosure 4.
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c. Procedures. The Military Departments may establish procedural requirements for
separation or retirement due to physical disability consistent with chapter 61 of Reference (h)
and DoDI 1332.18 (Reference (k)). If separation is recommended, these requirements apply
prior to characterization of service as general (under honorable conditions):
(1) The enlisted Service member will be notified of the specific factors in the service
record that warrant such a characterization, and the notification procedure in section 2 of
Enclosure 5 will be used.
(2) Such notice and procedure are not required when characterization of service as
general (under honorable conditions) is warranted based on numerical scores accumulated in a
formal, Service-wide rating system that evaluates conduct and performance on a regular basis.

5. DEFECTIVE ENLISTMENTS AND INDUCTIONS
a. Minority
(1) Basis. An enlisted Service member will be separated on the basis of being a minor at
the time of enlistment, induction, or extension of enlistment under the guidance set forth in
section 1 of Enclosure 4 and this subparagraph.
(a) Under Age 17. If an enlisted Service member is under the age of 17, the
enlistment of the enlisted Service member is void, and the Service member will be separated.
(b) Age 17. An enlisted Service member will be separated in accordance with
section 1170 of Reference (h), except when the enlisted Service member is retained for the
purpose of trial by court-martial, in these circumstances:
1. There is evidence satisfactory to the Secretary concerned that the enlisted
Service member is under 18 years of age.
2. The enlisted Service member enlisted without the written consent of his or her
parent or guardian.
3. An application for the enlisted Service member’s separation is submitted to the
Secretary concerned by the parent or guardian within 90 days of the Service member’s
enlistment.
(2) Description of Separation. A Service member separated under subparagraph 5a(1)(a)
of this enclosure will receive an order of release from the custody and control of the Military
Services by reason of void enlistment or induction. The separation of an enlisted Service
member under subparagraph 5a(1)(b) of this enclosure will be described as an entry-level
separation.
(3) Procedure. The notification procedure in section 2 of Enclosure 5 will be used.
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b. Erroneous
(1) Basis. An enlisted Service member may be separated on the basis of an erroneous
enlistment, induction, or extension of enlistment under the guidance set forth in section 1 of
Enclosure 4. An enlistment, induction, or extension of enlistment is erroneous if:
(a) It would not have occurred had the relevant facts been known by the U.S.
Government or had appropriate directives been followed.
(b) It was not the result of fraudulent conduct on the part of the enlisted Service
member (see paragraph 5d of this enclosure).
(c) The defect is unchanged in material respects.
(2) Characterization or Description. Honorable, unless an entry-level separation or an
order of release from the custody and control of the Military Services is required (by reason of
void enlistment or induction) in accordance with section 3 of Enclosure 4.
(3) Procedure
(a) If the command recommends that the individual continue military service, the
initiation of separation processing is not required in these circumstances:
1. The defect is no longer present; or
2. A waiver is obtained from the appropriate authority.
(b) If separation processing is initiated, the notification procedure (see section 2 of
Enclosure 5) will be used.
c. Defective Enlistment Agreements
(1) Basis. A defective enlistment agreement exists in these circumstances:
(a) As a result of a material misrepresentation by recruiting personnel, upon which
the Service member reasonably relied. For example, the Service member was induced to enlist
with a commitment for which the Service member was not qualified;
(b) The Service member received a written enlistment commitment from recruiting
personnel for which the enlisted Service member was qualified, but which cannot be fulfilled by
the Military Service; or
(c) The enlistment was involuntary. See section 802 of Reference (h).
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(2) Characterization or Description. Honorable, unless an entry-level separation or an
order of release from the custody and control of the Military Services (by reason of void
enlistment) is required in accordance with section 3 of Enclosure 4.
(3) Procedures. This provision does not bar appropriate disciplinary action or other
administrative separation proceedings regardless of when the defect is raised. Separation is
appropriate under this provision only in these circumstances:
(a) The enlisted Service member did not knowingly participate in creation of the
defective enlistment.
(b) The enlisted Service member brings the defect to the attention of appropriate
authorities within 30 days after the defect is discovered or reasonably should have been
discovered by the Service member.
(c) The enlisted Service member requests separation instead of other authorized
corrective action.
(d) The request otherwise meets such criteria as may be established by the Secretary
concerned.
d. Fraudulent Entry Into the Military Services
(1) Basis. An enlisted Service member may be separated in accordance with section 1 of
Enclosure 4 on the basis of procurement of a fraudulent enlistment, induction, or period of
military service through any deliberate material misrepresentation, omission, or concealment
that, if known at the time of enlistment, induction, or entry into a period of military service,
might have resulted in rejection.
(2) Characterization or Description. Characterization of service or description of
separation will be in accordance with section 3 of Enclosure 4. If the fraud involves
concealment of a prior separation in which service was not characterized as honorable,
characterization normally will be under other than honorable conditions.
(3) Procedures. The notification procedure in section 2 of Enclosure 5 will be used
except as follows:
(a) Characterization of service under other than honorable conditions may not be
issued unless the administrative board procedure in section 3 of Enclosure 5 is used.
(b) When the sole reason for separation is fraudulent entry, suspension of separation
(see section 2 of Enclosure 4) is not authorized. When there are approved reasons for separation
in addition to fraudulent entry, suspension of separation is authorized only in these
circumstances:
1. A waiver of the fraudulent entry is approved.
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2. The suspension pertains to reasons for separation other than the fraudulent
entry.
(c) If the command recommends that the enlisted Service member be retained in
military service, the initiation of separation processing is unnecessary in these circumstances:
1. The defect is no longer present; or
2. A waiver is obtained from appropriate authority.
e. Separation from the Delayed Entry Program
(1) Basis. A person who is in the Delayed Entry Program may be separated because of
ineligibility for enlistment under standards prescribed by the Secretary concerned or upon his or
her request when authorized by the Secretary concerned.
(2) Description of Separation. Entry-level separation.
(3) Procedure. The person will be notified of the proposed separation and the reasons for
it.
a. The notice will be delivered personally or sent by registered or certified mail,
return receipt requested, or by an equivalent form of notice if such service is not available by the
U.S. mail at an address outside the United States. If the person fails to acknowledge receipt of
notice, the individual who mails the notification will prepare a Sworn Affidavit of Service by
Mail (see DoDI 1215.13 (Reference (l))) that will be inserted in the file along with Postal Service
(PS) Form 3800, “U.S. Postal Service Certified Mail Receipt.”
b. The person will be given an opportunity to submit to the separation authority a
rebuttal statement by a specified date that is not less than 30 days from the date of delivery.

6. ENTRY-LEVEL PERFORMANCE AND CONDUCT
a. Basis
(1) An enlisted Service member may be separated while in entry-level status (see section
5 of this enclosure) when it is determined under the guidance in section 1 of Enclosure 4 that the
enlisted Service member is unqualified for further military service by reason of unsatisfactory
performance, conduct, or both. Evidence of an enlisted Service member being unqualified may
include lack of capability, lack of reasonable effort, failure to adapt to the military environment,
or minor disciplinary infractions.
(2) When separation of an enlisted Service member in entry-level status is warranted by
unsatisfactory performance, minor disciplinary infractions, or both, the enlisted Service member
normally should be processed for entry-level separation. However, entry-level status does not
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preclude separation under another basis for separation authorized by this issuance when such
separation is warranted by the circumstances of the case.
b. Counseling and Rehabilitation. Counseling and rehabilitation requirements are important
aspects of this reason for separation. Separation processing may not be initiated until the enlisted
Service member has been formally counseled concerning those deficiencies and has been
afforded an opportunity to overcome those deficiencies as reflected in appropriate counseling or
personnel records. An enlisted Service member should not be separated when this is the sole
reason unless appropriate efforts at rehabilitation have been made under standards prescribed by
the Secretary concerned.
c. Description of Separation. Entry-level separation.
d. Procedures. The notification procedure in section 2 of Enclosure 5 will be used.

7. UNSATISFACTORY PERFORMANCE
a. Basis. An enlisted Service member may be separated when it is determined under the
guidance in section 1 of Enclosure 4 that the enlisted Service member is unqualified for further
military service by reason of unsatisfactory performance. This reason will not be used if the
enlisted Service member is in entry-level status (see section 5 of this enclosure).
b. Counseling and Rehabilitation. Counseling and rehabilitation requirements are of
particular importance to this reason for separation. Separation processing may not be initiated
until the enlisted Service member has been formally counseled concerning deficiencies and has
been afforded an opportunity to overcome those deficiencies as reflected in appropriate
counseling or personnel records. An enlisted Service member should not be separated when
unsatisfactory performance is the sole reason unless appropriate efforts at rehabilitation have
been made in accordance with standards prescribed by the Secretary concerned.
c. Characterization or Description. The service will be characterized as honorable or general
(under honorable conditions) in accordance with section 3 of Enclosure 4.
d. Procedures. The notification procedure (section 2 of Enclosure 5) will be used.

8. DRUG ABUSE REHABILITATION FAILURE
a. Basis
(1) An enlisted Service member who has been referred to a rehabilitation program for
personal drug abuse may be separated for failure through inability or refusal to participate in,
cooperate in, or successfully complete such a program in these circumstances:
(a) There is a lack of potential for continued military service; or
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(b) Long-term rehabilitation is determined necessary and the enlisted Service
member is transferred to a civilian medical facility for rehabilitation.
(2) Nothing in this provision precludes separation of an enlisted Service member who
has been referred to such a program under any other provision of this instruction.
(3) Drug abuse rehabilitation failures will be reported separately from alcohol abuse
rehabilitation failures. If separation is based on both, the primary basis will be used for reporting
requirements.
(4) An enlisted Service member’s voluntary submission to a DoD treatment and
rehabilitation program and voluntarily disclosed evidence of prior personal drug use by the
Service member as part of a course of treatment in such a program may not be used against the
Service member on the issue of characterization as specified in accordance with subparagraph
3b(3)(f) of Enclosure 4.
b. Characterization or Description. When an enlisted Service member is separated under this
provision, characterization of service as honorable or general (under honorable conditions) is
authorized except when an entry-level separation is required in accordance with section 3 of
Enclosure 4. The relationship between voluntary submission for treatment and the evidence that
may be considered on the issue of characterization is set forth in subparagraph 3b(3)(f) of
Enclosure 4. The relationship between mandatory urinalysis and the evidence that may be
considered on the issue of characterization is in subparagraph 3b(3)(g) of Enclosure 4.
c. Procedures. The notification procedures in section 2 of Enclosure 5 will be used.

9. ALCOHOL ABUSE REHABILITATION FAILURE
a. Basis
(1) An enlisted Service member who has been referred to a program of rehabilitation for
alcohol abuse may be separated for failure through inability or refusal to participate in, cooperate
in, or successfully complete such a program in these circumstances:
(a) There is a lack of potential for continued military service; or
(b) Long-term rehabilitation is determined necessary and the enlisted Service
member is transferred to a civilian medical facility for rehabilitation.
(2) Nothing in this provision precludes separation of an enlisted Service member who
has been referred to such a program under any other provision of this instruction.
(3) Alcohol abuse rehabilitation failures will be reported separately from drug abuse
rehabilitation failures. If separation is based on both, the primary basis will be used for reporting
purposes.
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b. Characterization or Description. When an enlisted Service member is separated under this
provision, characterization of service as honorable or general (under honorable conditions) is
authorized except when an entry-level separation is required in accordance with section 3 of
Enclosure 4.
c. Procedures. The notification procedures in section 2 of Enclosure 5 will be used.

10. MISCONDUCT
a. Basis. An enlisted Service member may be separated for misconduct when it is
determined under the guidance set forth in section 1 of Enclosure 4 that the enlisted Service
member is unqualified for further military service by reason of one or more of the following
circumstances:
(1) Minor Disciplinary Infractions. A pattern of misconduct consisting solely of
minor disciplinary infractions. If separation of an enlisted Service member in entry-level status
is warranted solely by reason of minor disciplinary infractions, the action should be processed
under entry-level performance and conduct (see section 6 of this enclosure).
(2) A Pattern of Misconduct. A pattern of misconduct consisting of:
(a) Discreditable involvement with civil or military authorities; or
(b) Conduct prejudicial to good order and discipline.
(3) Commission of a Serious Offense. Commission of a serious military or civilian
offense if a punitive discharge would be authorized for the same or a closely related offense in
accordance with the Manual for Courts-Martial (Reference (m)).
(4) Civilian Conviction
(a) Conviction by civilian authorities or action taken that is tantamount to a
finding of guilty, including similar adjudications in juvenile proceedings, and if these conditions
are present:
1. A punitive discharge would be authorized for the same or a closely related
offense in accordance with Reference (m); or
2. The sentence by civilian authorities includes confinement for 6 months or
more without regard to suspension or probation.
(b) Separation processing may be initiated whether or not an enlisted Service
member has filed an appeal of a civilian conviction or has stated an intention to do so. Execution
of an approved separation should be withheld pending outcome of the appeal or until the time for
appeal has passed, but the enlisted Service member may be separated before final action on the
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appeal upon request of the enlisted Service member or upon direction of the Secretary
concerned.
b. Counseling and Rehabilitation. Separation processing for minor disciplinary infractions
or a pattern of misconduct (see subparagraphs 10a(2)(a) and 10a(2)(b) of this enclosure) may not
be initiated until the enlisted Service member has been formally counseled concerning
deficiencies and has been afforded an opportunity to overcome those deficiencies as reflected in
appropriate counseling or personnel records. If the sole basis of separation is commission of a
serious offense (see subparagraph 10a(3) of this enclosure), or a civilian conviction (see
subparagraph 10a(4)(a) of this enclosure), the counseling and rehabilitation requirements are not
applicable.
c. Characterization or Description. Characterization of service will normally be under other
than honorable conditions, but characterization as general (under honorable conditions) may be
warranted under the guidelines in section 3 of Enclosure 4. For respondents who have completed
entry-level status, characterization of service as honorable is not authorized unless the
respondent’s record is otherwise so meritorious that any other characterization clearly would be
inappropriate. In such cases, separations for misconduct with an honorable characterization will
be approved by a commander exercising general court-martial jurisdiction or higher authority as
specified by the Secretary concerned.
(1) As an exception, the Secretary concerned may authorize general court-martial
convening authorities to delegate authority to special court-martial convening authorities to
approve separations with service characterized as honorable. This delegation may be done when
the sole evidence of misconduct is command-directed urinalysis results that cannot be used for
characterization of service, or when an administrative discharge board has recommended
separation with an honorable discharge.
(2) When characterization of service under other than honorable conditions is not
warranted for an enlisted Service member in entry-level status in accordance with section 3 of
Enclosure 4, the separation will be described as an entry-level separation.
d. Procedures. The administrative board procedure in section 3 of Enclosure 5 will be used.
However, use of the notification procedure in section 2 of Enclosure 5 is authorized if
characterization of service under other than honorable conditions is not warranted in accordance
with section 3 of Enclosure 4.

11. SEPARATION IN LIEU OF TRIAL BY COURT-MARTIAL
a. Basis. Upon request by the enlisted Service member, the enlisted Service member may be
separated in lieu of trial by court-martial if charges have been preferred with respect to an
offense for which a punitive discharge is authorized, and it is determined that the enlisted Service
member is unqualified for further military service under the guidance set forth in section 1 of
Enclosure 4. This provision may not be used when Rule for Court-Martial 1003(d) of Reference
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(m) provides the sole basis for a punitive discharge unless the charges have been referred to a
court-martial empowered to adjudge a punitive discharge.
b. Characterization or Description. Characterization of service normally will be under other
than honorable conditions, but characterization as general (under honorable conditions) may be
warranted under the guidelines in section 3 of Enclosure 4. For respondents who have completed
entry-level status, characterization of service as honorable is not authorized unless the
respondent’s record is otherwise so meritorious that any other characterization clearly would be
inappropriate. When characterization of service under other than honorable conditions is not
warranted for an enlisted Service member in entry-level status in accordance with section 3 of
Enclosure 4, the separation will be described as an entry-level separation.
c. Procedures
(1) The request for discharge must be submitted in writing and signed by the enlisted
Service member.
(2) The enlisted Service member will be afforded an opportunity to consult with counsel
qualified under section 827(b) of Reference (h). These counsel qualifications are also in Article
27(b) of The Uniform Code of Military Justice (UCMJ) (Appendix 2 of Reference (m)). If the
enlisted Service member refuses to consult with legal counsel, counsel will prepare a statement
to this effect, which will be attached to the file to document that the enlisted Service member has
waived the right to consult with counsel.
(3) Except when the enlisted Service member has waived the right to counsel, the request
will be signed by counsel.
(4) In the written request, the enlisted Service member will state that he or she
understands:
(a) The elements of the offense or offenses charged.
(b) That characterization of service under other than honorable conditions is
authorized.
(c) The adverse nature of such a characterization and possible consequences thereof.
(5) The Secretary concerned will also require that one or both of these matters be
included in the request:
(a) An acknowledgment of guilt of one or more of the offenses or any lesser included
offenses for which a punitive discharge is authorized; or
(b) A summary of the evidence or list of documents (or copies thereof) provided to
the enlisted Service member pertaining to the offenses for which a punitive discharge is
authorized.
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(6) The separation authority will be a commander exercising general court-martial
jurisdiction or higher authority as specified by the Secretary concerned. As an exception, the
Secretary concerned may authorize general court-martial convening authorities to delegate
authority to the special court-martial convening authorities to approve requests for discharge in
the case of enlisted Service members who:
(a) Have been absent without leave for more than 30 days.
(b) Have been dropped from the rolls of their units as absent in desertion.
(c) Have been returned to military control.
(d) Are assigned to a regional personnel control and/or separation processing facility.
(e) Are charged only with being absent without leave for more than 30 days.
(7) Statements by the enlisted Service member or the enlisted Service member’s counsel
submitted in connection with a request under this subsection are not admissible against the
enlisted Service member in a court-martial except as authorized under Military Rule of Evidence
410 of Reference (m).

12. SECURITY
a. Basis. When retention is clearly inconsistent with the interest of national security, an
enlisted Service member may be separated by reason of security and under conditions and
procedures prescribed in DoDI 5200.02 (Reference (n)).
b. Characterization or Description. Characterization of service or description of separation
will be in accordance with section 3 of Enclosure 4.
c. Procedures. The procedures established by the Military Departments will be consistent
with the procedures contained in this instruction insofar as practicable.

13. UNSATISFACTORY PARTICIPATION IN THE READY RESERVE
a. Basis. An enlisted Service member may be separated for unsatisfactory participation in
the Ready Reserve under criteria established by the Secretary concerned in accordance with
Reference (k).
b. Characterization or Description. Characterization of service or description of separation
will be in accordance with section 3 of Enclosure 4 of this instruction and Reference (l).
c. Procedures. The administrative board procedure (section 3 of Enclosure 5) will be used,
except that the notification procedure (section 2 of Enclosure 5) may be used if characterization
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of service under other than honorable conditions is not warranted in accordance with section 3 of
Enclosure 4.

14. SECRETARIAL PLENARY AUTHORITY
a. Basis. Notwithstanding any limitation on separations provided in this instruction, the
Secretary concerned may direct the separation of any enlisted Service member prior to expiration
of term of service after determining it to be in the best interest of the Service.
b. Characterization or Description. Honorable or general (under honorable conditions) as
warranted in accordance with section 3 of Enclosure 4 unless an entry-level separation is
required in accordance with section 3 of Enclosure 4.
c. Procedures. The notification procedure in section 2 of Enclosure 5 will be used, except
for subparagraph 2a(7) of Enclosure 5, regarding the procedure for requesting an administrative
board, which is not applicable.

15. REASONS ESTABLISHED BY THE MILITARY DEPARTMENTS
a. Basis. The Military Departments may establish additional reasons for separation for
circumstances not otherwise provided for in this instruction to meet their specific requirements,
subject to approval by the ASD(M&RA).
b. Counseling and Rehabilitation. Separation processing may not be initiated until the
enlisted Service member has been counseled formally concerning deficiencies and has been
afforded an opportunity to overcome those deficiencies as reflected in appropriate counseling or
personnel records. An exception to these requirements may be granted when the Military
Department concerned provides in its implementing document that counseling and rehabilitation
requirements are not applicable for the specific reason for separation.
c. Characterization or Description. Characterization of service or description of separation
will be in accordance with section 3 of Enclosure 4.
d. Procedures. The procedures established by the Military Departments will be consistent
with the procedures contained in this instruction insofar as practicable.

16. WEIGHT CONTROL FAILURE
a. Basis. An enlisted Service member may be separated for failure to meet the weight
control standards established in accordance with DoDD 1308.1 (Reference (o)) when it is
determined that the enlisted Service member is unqualified for further military service and meets
both of the following conditions:
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(1) The enlisted Service member is not medically diagnosed with a medical condition
that precludes or interferes with weight control. Enlisted Service members with a medically
diagnosed condition that precludes or interferes with weight control may be separated either
through medical channels, if appropriate, or under the guidance in section 4 of this enclosure.
(2) The enlisted Service member fails to meet weight control standards, and the sole
reason for separation is failure to meet the weight control standard.
b. Counseling and Rehabilitation. Separation processing may not be initiated until the
enlisted Service member has been counseled formally concerning deficiencies and has been
afforded an opportunity to overcome those deficiencies as reflected in appropriate counseling or
personnel records.
c. Characterization or Description. Honorable, unless characterization of service as general
under honorable conditions is warranted in accordance with section 3 of Enclosure 4 on the basis
of numerical scores accumulated in a formal, Service-wide rating system that evaluated conduct
and performance on a regular basis, or when an entry-level separation is required in accordance
with section 6 of this enclosure.
d. Procedures. The notification procedure in section 3 of Enclosure 5 will be used.
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ENCLOSURE 4
GUIDELINES ON SEPARATION AND CHARACTERIZATION

1. SEPARATION
a. Scope. This general guidance applies when referenced in Enclosure 3. Further guidance
is set forth under the specific reasons for separation in Enclosure 3.
b. Guidance
(1) A substantial investment is made in the training of individuals enlisted or inducted
into the Military Services. Thus, reasonable efforts at rehabilitation should be made prior to
initiating separation proceedings for Service members who do not conform to required standards.
(2) Unless separation is mandatory, the potential for rehabilitation and further useful
military service will be considered by the separation authority and, where applicable, the
administrative board. If separation is warranted despite the potential for rehabilitation,
consideration should be given to suspension of the separation, if authorized.
(3) Counseling and rehabilitation efforts are a prerequisite to initiation of separation
proceedings only insofar as expressly set forth under specific requirements for separation in
Enclosure 3. An alleged or established inadequacy in previous rehabilitative efforts does not
provide a legal bar to separation.
(4) These factors may be considered on the issue of retention or separation, depending on
the circumstances of the case:
(a) The seriousness of the circumstances forming the basis for initiation of separation
proceedings, the effect of the enlisted Service member’s continued retention on military
discipline, good order, and morale.
(b) The likelihood of continuation or recurrence of the circumstances forming the
basis for initiation of separation proceedings.
(c) The likelihood that the enlisted Service member will be a disruptive or
undesirable influence in present or future duty assignments.
(d) The ability of the enlisted Service member to perform duties effectively in the
present and in the future, including potential for advancement or leadership.
(e) The enlisted Service member’s rehabilitative potential.
(f) The enlisted Service member’s entire military record.
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1. This may include:
a. Past contributions to the Military Service, assignments, awards and
decorations, evaluation ratings, and letters of commendation.
b. Letters of reprimand or admonition, counseling records, records of
nonjudicial punishment, records of conviction by court-martial and records of involvement with
civilian authorities.
c. Any other matter deemed relevant by the board, or the separation authority,
based on the specialized training, duties, and experience of persons entrusted by this instruction
with recommendations and decisions on the issue of separation or retention.
2. This guidance applies to consideration of matters under subparagraph 1b(4)(f)1
of this enclosure:
a. Adverse matters from a prior enlistment or period of military service, such
as records of nonjudicial punishment and conviction by court-martial, may be considered only
when such records would have a direct and strong probative value in determining whether
separation is appropriate. The use of such records will ordinarily be limited to those cases
involving patterns of conduct manifested over an extended period of time.
b. Isolated incidents and events that are remote in time normally have little
probative value in determining whether administrative separation should be effected.
c. Limitations on Separation Actions. A Service member may not be separated on the basis
of:
(1) Conduct that has been the subject of judicial proceedings resulting in acquittal or
action having the effect thereof except:
(a) When such action is based on a judicial determination not going to the guilt or
innocence of the respondent;
(b) When the judicial proceeding was conducted in a State or foreign court and the
separation is approved by the Secretary concerned; or
(c) When the acquittal from the judicial proceedings was based on a finding of not
guilty only by reason of lack of mental responsibility. Enlisted Service members in this category
normally will be separated under Secretarial plenary authority (see section15 of Enclosure 3)
unless separation for disability (see section 4 of Enclosure 3) is appropriate.
(2) Conduct that has been the subject of a prior administrative board action in which the
Board entered an approved finding that the evidence did not sustain the factual allegations
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concerning the conduct, except when the conduct is the subject of a rehearing ordered on the
basis of fraud or collusion; or
(3) Conduct that has been the subject of an administrative separation proceeding
resulting in a final determination by a separation authority that the enlisted Service member
should be retained, except:
(a) When there is subsequent conduct or performance forming the basis, in whole or
in part, for a new proceeding;
(b) When there is new or newly discovered evidence that was not reasonably
available at the time of the prior proceeding; or
(c) When the conduct is the subject of a rehearing ordered on the basis of fraud or
collusion.

2. SUSPENSION OF SEPARATION
a. Suspension
(1) Unless prohibited by this instruction, a separation may be suspended for a specified
period of not more than 12 months by the separation authority or higher authority if the
circumstances of the case indicate a reasonable likelihood of rehabilitation.
(2) During the period of suspension, the enlisted Service member will be afforded an
opportunity to meet appropriate conduct, disciplinary, and performance standards.
(3) Unless sooner vacated or remitted, execution of the approved separation will be
remitted upon completion of the probationary period, upon termination of the enlisted Service
member’s enlistment or period of obligated service, or upon decision of the separation authority
that the goal of rehabilitation has been achieved.
b. Action During the Period of Suspension
(1) During the period of suspension, if there are further grounds for separation under
Enclosure 3, one or more of these actions may be taken:
(a) Disciplinary action;
(b) New administrative action; or
(c) Vacation of the suspension accompanied by execution of the separation if the
enlisted Service member engages in conduct similar to that for which separation was approved
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(but suspended) or otherwise fails to meet appropriate standards of conduct and duty
performance.
(2) Prior to vacation of a suspension, the enlisted Service member will be notified in
writing of the basis for the action and will be afforded the opportunity to consult with counsel, as
provided in subparagraph 2a(6) of Enclosure 5, and to submit a statement in writing to the
separation authority.
(a) The respondent will be provided a reasonable period of time, not less than 2
working days, to act on the notice.
(b) If the respondent identifies specific legal issues for consideration by the
separation authority, the matter will be reviewed by a judge advocate or civilian lawyer
employed by the U.S. Government before final action by the separation authority.

3. CHARACTERIZATION OF SERVICE OR DESCRIPTION OF SEPARATION
a. Types of Characterization or Description
(1) At separation, these types of characterization of service or description of separation
are authorized under this instruction:
(a) Separation with characterization of service as honorable, general (under
honorable conditions), or under other than honorable conditions.
(b) Entry-level separation.
(c) Order of release from the custody and control of the Military Services by reason
of void enlistment or induction.
(d) Separation by being dropped from the rolls of the Military Service.
(2) Any of the types of separation listed may be used in appropriate circumstances unless
a limitation is set forth in this enclosure or in Enclosure 3, which explains reasons for separation.
b. Characterization of Service
(1) General Considerations
(a) Characterization at separation will be based upon the quality of the Service
member’s service, including the reason for separation and guidance in subparagraph 3b(2) of this
enclosure, subject to the limitations set forth under various reasons for separation in Enclosure 3.
The quality of service will be determined in accordance with standards of acceptable personal
conduct and performance of duty for military personnel. These standards are found in Reference
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(m), directives and regulations issued by the Department of Defense and the DoD Military
Departments, and the time-honored customs and traditions of military service.
(b) The quality of service of an enlisted Service member on active duty or active duty
for training is adversely affected by conduct that is of a nature to bring discredit on the Military
Services or is prejudicial to good order and discipline, regardless of whether UCMJ jurisdiction
is exercised. Characterization may be based on conduct in the civilian community, and the
burden is on the respondent to demonstrate that such conduct did not adversely affect the
respondent’s service.
(c) The reasons for separation, including the specific circumstances that form the
basis for the separation, will be considered on the issue of characterization. In general,
characterization will be based on a pattern of behavior rather than an isolated incident. There are
circumstances, however, in which the conduct or performance of duty reflected by a single
incident provides the basis for characterization.
(d) Due consideration will be given to the enlisted Service member’s age, length of
service, grade, aptitude, physical and mental condition, and the standards of acceptable conduct
and performance of duty.
(2) Types of Characterization
(a) Honorable. The honorable characterization is appropriate when the quality of the
enlisted Service member’s service generally has met the standards of acceptable conduct and
performance of duty for military personnel, or is otherwise so meritorious that any other
characterization would be clearly inappropriate. In the case of an honorable discharge, a DD
Form 256, “Discharge Certificate, Honorable,” will be awarded and a notation will be made on
the appropriate copies of the DD Form 214/5 “Certificate of Release or Discharge from Active
Duty (DD Form 214/5 Series),” in accordance with DoDI 1336.01 (Reference (p)).
(b) General (Under Honorable Conditions). If an enlisted Service member’s service
has been honest and faithful, it is appropriate to characterize that service as general (under
honorable conditions). Characterization of service as general (under honorable conditions) is
warranted when the positive aspects of the enlisted Service member’s conduct or performance of
duty outweigh negative aspects of the enlisted Service member’s conduct or performance of duty
as documented in their service record.
(c) Under Other Than Honorable Conditions
1. This characterization may be issued:
a. When the reason for separation is based on a pattern of behavior that
constitutes a significant departure from the conduct expected of enlisted Service members of the
Military Services.
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b. When the reason for separation is based on one or more acts or omissions
that constitute a significant departure from the conduct expected of enlisted Service members of
the Military Services. Examples of factors that may be considered include the use of force or
violence to produce serious bodily injury or death; abuse of a special position of trust; disregard
by a superior of customary superior-subordinate relationships; acts or omissions that endanger
the security of the United States or the health and welfare of other Service members of the
Military Services; and deliberate acts or omissions that seriously endanger the health and safety
of other persons.
2. This characterization is authorized only if the Service member has been
afforded the opportunity to request an administrative board action, except as provided in section
11 of Enclosure 3 regarding separation in lieu of trial by court-martial.
(3) Limitations on Characterization. Except as otherwise provided in section 3 of this
enclosure, characterization will be determined solely by the enlisted Service member’s military
record during the current enlistment or period of service to which the separation pertains, plus
any extensions thereof prescribed by law or regulation or effected with the consent of the
enlisted Service member.
(a) Prior service activities, including records of conviction by court-martial, records
of absence without leave, or commission of other offenses for which punishment was not
imposed will not be considered on the issue of characterization. To the extent that such matters
are considered on the issue of retention or separation (see paragraph 1b of this enclosure), the
record of proceedings may reflect express direction that such information will not be considered
on the issue of characterization.
(b) Pre-service activities may not be considered on the issue of characterization
except in a proceeding concerning fraudulent entry into military service (see subparagraph 5.d.
of Enclosure 3) and evidence of pre-service misrepresentations about matters that would have
precluded, postponed, or otherwise affected the enlisted Service member’s eligibility for
enlistment or induction.
(c) The limitations in subparagraph 1c of this enclosure as to matters that may be
considered on the issue of separation are applicable to matters that may be considered on the
issue of characterization.
(d) When the sole basis for separation is a serious offense that resulted in a
conviction by a court-martial authorized to impose a punitive discharge, and a punitive discharge
was not imposed, the enlisted Service member’s service may not be characterized under other
than honorable conditions unless such characterization is approved by the Secretary concerned.
(e) Conduct in the civilian community of an enlisted Service member of a Reserve
Component who is not on active duty or active duty for training may form the basis for
characterization under other than honorable conditions only if such conduct directly affects the
performance of the enlisted Service member’s military duties. Such conduct may form the basis
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of characterization as general (under honorable conditions) only if such conduct has an adverse
impact on the overall effectiveness of the service, including military morale and efficiency.
(f) A Service member’s voluntary submission to a DoD treatment and rehabilitation
program and voluntarily disclosed evidence of prior personal drug use by the enlisted Service
member as part of a course of treatment in such a program may not be used against the enlisted
Service member on the issue of characterization. This limitation does not apply to:
1. The introduction of evidence for impeachment or rebuttal purposes in any
proceeding in which the evidence of drug abuse (or lack thereof) has been introduced first by the
Service member.
2. Taking action based on independently derived evidence, including evidence of
continued drug abuse after initial entry into a treatment and rehabilitation program.
(g) The results of mandatory urinalysis may be used on the issue of characterization
except as provided in DoDI 1010.01 (Reference (q)).
c. Uncharacterized Separation
(1) Entry-Level Separation
(a) A separation will be described as an entry-level separation if separation
processing is initiated while an enlisted Service member is in entry-level status, except when:
1. Characterization under other than honorable conditions is authorized under the
reason for separation (Enclosure 3) and is warranted by the circumstances of the case; or
2. The Secretary concerned, on a case-by-case basis, determines that
characterization of service as honorable is clearly warranted by the presence of unusual military
duty. The characterization is authorized when the Service member is separated under Enclosure
3 by reason of selected changes in service obligation (see section 2 of Enclosure 3), convenience
of the U.S. Government (see section 3 of Enclosure 3), disability (see section 4 of Enclosure 3),
secretarial plenary authority (see section 14 of Enclosure 3), or an approved reason established
by the Military Department (see section 15 of Enclosure 3).
(b) In time of mobilization or in other appropriate circumstances, the ASD(M&RA)
may authorize the Secretary concerned to delegate the authority in subparagraph 3c(1)(a)2 of this
enclosure (concerning the honorable characterization) to a general court-martial convening
authority with respect to Service members serving in operational units.
(c) With respect to administrative matters outside this instruction that require a
characterization as honorable or general, an entry-level separation will be treated as the required
characterization. This provision does not apply to administrative matters that expressly require
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different treatment of an entry-level separation except as provided in subparagraph 3c(1)(d) of
this enclosure.
(d) In accordance with section 12685 of Reference (h), an entry-level separation of a
Service member of a Reserve Component for cause, except under section 12684 of Reference
(h), will be “under honorable conditions.”
(2) Void Enlistments or Inductions. Under void enlistments or inductions, an enlisted
Service member will not receive a discharge, characterization of service at separation, or an
entry-level separation, except when a constructive enlistment arises and such action is required
under subparagraph 3c(2)(c) of this enclosure. If characterization or an entry-level separation is
not required, the separation will be described as an order of release from custody or control of
the Military Services.
(a) An enlistment is void:
1. If it was effected without the voluntary consent of a person who has the
capacity to understand the significance of enlisting in the Military Services, including enlistment
of a person who is intoxicated or insane at the time of enlistment, in accordance with section 504
of Reference (h) and Article 2(b) in Appendix 2 of Reference (m).
2. If the person is under 17 years of age (section 505 of Reference (h)).
3. If the person is a deserter from another Military Service in accordance with
section 504 of Reference (h).
(b) Although an enlistment may be void at its inception, a constructive enlistment
will arise in the case of a person serving with a Military Service who:
1. Submitted voluntarily to military authority.
2. Met the mental competency and minimum age qualifications of sections 504
and 505 of Reference (h) at the time of voluntary submission to military authority.
3. Received military pay or allowances.
4. Performed military duties.
(c) If an enlistment that is void at its inception is followed by a constructive
enlistment within the same term of service, characterization of service or description of
separation will be in accordance with subparagraph 3b or subparagraph 3c(1) of this enclosure,
as appropriate.
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1. If the enlistment was void by reason of desertion from another Military
Service, the enlisted Service member will be separated by an order of release from the custody
and control of the Service regardless of any subsequent constructive enlistment.
2. The occurrence of such a subsequent constructive enlistment does not preclude
the Military Departments, in appropriate cases, from either retaining the enlisted Service member
or separating the enlisted Service member in accordance with section 5 of Enclosure 3, on the
basis of the circumstances that initiated the original void enlistment or upon any other basis for
separation provided in this issuance.
(3) Dropping from the Rolls. An enlisted Service member may be dropped from the
rolls of the Service when such action is authorized by the Military Department concerned and a
characterization of service or other description of separation is not authorized or warranted.
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ENCLOSURE 5
PROCEDURES FOR SEPARATION

1. SCOPE
a. The supplementary procedures in this enclosure are applicable only when required under a
specific reason for separation as set forth in Enclosure 3.
b. When an enlisted Service member is processed on the basis of multiple reasons for
separation, these guidelines apply to procedural requirements (including procedural limitations
on characterization of service or description of separation):
(1) The requirements for each reason will be applied to the extent practicable.
(2) If a reason for separation set forth in the notice of proposed action requires
processing under the administrative board procedure, the entire matter will be processed in
accordance with section 3 of this enclosure.
(3) If more than one reason for separation is approved, the guidance on characterization
that provides the greatest latitude will apply.
(4) When there is any other clear conflict between a specific requirement applicable to
one reason and a general requirement applicable to another reason, the specific requirement will
be applied.
(5) If a conflict in separation procedures cannot be resolved by applying the guidance in
subparagraphs 1b(1) through 1b(4) of this enclosure, the procedure deemed by the separation
authority to be most favorable to the respondent will be used.

2. NOTIFICATION PROCEDURE
a. Notice. If the notification procedure is initiated under Enclosure 3, the respondent will be
notified in writing of:
(1) The basis of the proposed separation, including the circumstances upon which the
action is based and a reference to the applicable provisions of the Military Department’s
implementing regulation.
(2) Whether the proposed separation could result in discharge, release from active duty
to a Reserve Component, transfer from the Selected Reserve to the IRR, release from custody or
control of the Military Services, or other form of separation.
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(3) The least favorable characterization of service or description of separation authorized
for the proposed separation.
(4) The right to obtain copies of documents that will be forwarded to the separation
authority supporting the basis of the proposed separation. Classified documents may be
summarized.
(5) The respondent’s right to submit statements.
(6) The respondent’s right to consult with counsel qualified pursuant to Appendix 2,
Article 27(b), of Reference (m). Non-lawyer counsel may be appointed when the respondent is
deployed aboard a vessel or in similar circumstances of distance from sufficient judge advocate
resources as determined under standards and procedures specified by the Secretary concerned.
The respondent may also consult with civilian counsel retained at the Service member’s own
expense.
(7) If the respondent has 6 or more years of total active and reserve military service, the
right to request an administrative board action (see section 3 of this enclosure).
(8) The right to waive subparagraphs 2a(4), 2a(5), 2a(6), or 2a(7) of this enclosure after
being afforded a reasonable opportunity to consult with counsel and advised that failure to
respond will constitute a waiver of the right.
b. Additional Notice Requirements
(1) If separation processing is initiated on the basis of more than one reason in
accordance with Enclosure 3, the requirements of subparagraph 2a(1) of this enclosure apply to
all proposed reasons for separation.
(2) If the respondent is in civil confinement, absent without leave, or in a Reserve
Component not on active duty, the relevant notification procedures in paragraphs 4, 5, or 6 of
this enclosure apply.
(3) Additional notification requirements in sections 3 and 4 of Enclosure 3 apply when
characterization of service as general (under honorable conditions) is authorized and the enlisted
Service member is processed for separation by reason of convenience of the U.S. Government or
disability.
c. Response. The respondent will be provided a reasonable period of time, but not less than
2 working days, to act on the notice. An extension may be granted upon a timely showing of
good cause by the respondent. The decision of the respondent on each of the rights set forth in
subparagraphs 2a(4) through 2a(8) of this enclosure, and applicable provisions referenced in
section 2 of this enclosure, will be recorded and signed by the respondent and counsel, subject to
the following limitations:
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(1) If notice by mail is authorized in accordance with sections 4, 5, or 6 of this enclosure,
and the respondent fails to acknowledge receipt or submit a timely reply, that fact will constitute
a waiver of rights and will be documented.
(2) If the respondent declines to respond as to the selection of rights, such declination
will constitute a waiver of rights and will be documented. If the respondent indicates that one or
more of the rights will be exercised, the selection of rights will be documented.
d. Separation Authority
(1) The separation authority for actions initiated under the notification procedure will be
a special court-martial convening authority or higher authority.
(a) Subject to approval by the ASD(M&RA), the Secretary concerned may authorize
a commanding officer in grade O-5 or above, or a commanding officer in the grade of O-4 who
is on an approved list for promotion to O-5 and who is assigned to command a unit authorized a
commanding officer in the grade of O-5 or above, with a judge advocate or other legal advisor
available to the command, to act as a separation authority for a specified reason for separation.
(b) If the case was initiated under the administrative board procedure and the
respondent waived the right to a hearing in accordance with subparagraph 3d of this enclosure,
the separation authority will be an official designated under subparagraph 3f of this enclosure.
(2) The action of the separation authority will be recorded.
(3) The separation authority will determine whether there is sufficient evidence to verify
the allegations set forth in the notification of the basis for separation. If an allegation is not
supported by a preponderance of the evidence, it may not be used as a basis for separation.
(4) If there is a sufficient factual basis for separation, the separation authority will
determine whether separation is warranted under the guidance in sections 1 and 2 of Enclosure 4.
On the basis of that guidance, the separation authority will direct one of these actions:
(a) Retention.
(b) Separation for a specific reason in accordance with Enclosure 3.
(c) Suspended separation, in accordance with the guidance in paragraph 2d of this
enclosure.
(5) If the separation authority directs separation or suspended separation on the basis of
more than one reason in accordance with Enclosure 3, the separation authority will designate the
most appropriate basis as the primary reason for reporting purposes.
(6) If separation or a suspended separation is directed, the separation authority will
assign a characterization or description in accordance with section 3 of Enclosure 4.
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(7) Except when characterization under other than honorable conditions is directed or the
enlisted Service member is separated on the basis of a void enlistment or induction, the Secretary
concerned may authorize the separation authority or higher authority to make a recommendation
or determination as to whether the respondent should be retained in the Ready Reserve as a
mobilization asset to fulfill the respondent’s total military service obligation. This option applies
in cases involving separation from active duty or from the Selected Reserve. Section 5 of this
enclosure is applicable if such action is approved.

3. ADMINISTRATIVE BOARD PROCEDURE
a. Notice. If an administrative board is required, the respondent will be notified in writing
of:
(1) The basis of the proposed separation, including the circumstances upon which the
action is based and reference to the applicable provisions of the Military Department’s
implementing regulation.
(2) Whether the proposed separation could result in discharge, release from active duty
to a Reserve Component, transfer from the Selected Reserve to the IRR, release from the custody
or control of the Military Services, or other form of separation.
(3) The least favorable characterization of service or description of separation authorized
for the proposed separation.
(4) The respondent’s right to consult with counsel as prescribed in subparagraph 2a(6) of
this enclosure. A non-lawyer counsel may not represent a respondent before an administrative
board unless:
(a) The respondent expressly declines appointment of counsel qualified under
Appendix 2, Article 27(b), of Reference (m) and requests a specific non-lawyer counsel; or
(b) The separation authority assigns non-lawyer counsel as assistant counsel.
(5) The right to obtain copies of documents that will be forwarded to the separation
authority supporting the basis of the proposed separation. Classified documents may be
summarized.
(6) The respondent’s right to request a hearing before an administrative board.
(7) The respondent’s right to present written statements instead of board proceedings.
(8) The respondent’s right to representation at the administrative board either by military
counsel appointed by the convening authority or by military counsel of the respondent’s own
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choice, if counsel of choice is determined to be reasonably available under regulations of the
Secretary concerned, but not both.
(9) The right to representation at the administrative board by civilian counsel at the
respondent’s own expense.
(10) The right to waive the rights in subparagraphs 3a(4) through 3a(9) of this enclosure.
(11) That failure to respond after being afforded a reasonable opportunity to consult with
counsel constitutes a waiver of the rights in subparagraphs 3a(4) through 3a(9) of this enclosure.
(12) Failure to appear without good cause at a hearing constitutes waiver of the right to
be present at the hearing.
b. Additional Notice Requirements
(1) If separation processing is initiated on the basis of more than one reason under
Enclosure 3, the requirements of subparagraph 3a(1) of this enclosure apply to all proposed
reasons for separation.
(2) If the respondent is in civil confinement, absent without leave, or in a Reserve
Component not on active duty, the relevant notification procedures in sections 4, 5, or 6 of this
enclosure apply.
(3) Additional notification requirements in sections 3 and 4 of Enclosure 3 apply when
characterization of service as general (under honorable conditions) is authorized and the enlisted
Service member is processed for separation by reason of convenience of the U.S. Government or
disability.
c. Response. The respondent will be provided a reasonable period of time, but not less than
2 working days, to act on the notice. An extension may be granted upon a timely showing of
good cause by the respondent. The decision of the respondent on each of the rights set forth in
subparagraphs 3a(4) through 3a(9) of this enclosure, and applicable provisions referenced in
paragraph 2 of this enclosure, will be recorded and signed by the respondent and counsel, subject
to these limitations:
(1) If notice by mail is authorized in accordance with sections 4, 5, or 6 of this enclosure
and the respondent fails to acknowledge receipt or submit a timely reply, that fact will constitute
a waiver of rights and will be documented.
(2) If the respondent declines to respond as to the selection of rights, such declination
will constitute a waiver of rights and will be documented. If the respondent indicates that one or
more of the rights will be exercised, the selection of rights will be documented.
d. Waiver
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(1) If the right to a hearing before an administrative board is waived, the case will be
processed in accordance with subparagraph 2d of this enclosure regarding notification
procedures. The separation authority in such cases will be an official designated in accordance
with subparagraph 3f of this enclosure.
(2) When authorized by the Secretary concerned, a respondent entitled to an
administrative board hearing may exercise a conditional waiver after a reasonable opportunity to
consult with counsel, in accordance with subparagraph 3a(4) of this enclosure. A conditional
waiver is a statement initiated by a respondent waiving the right to a board proceeding
contingent upon receiving a characterization of service or description of separation higher than
the least favorable characterization or description authorized for the basis of separation set forth
in the notice to the respondent.
e. Hearing Procedure. If a respondent requests a hearing before an administrative board,
these procedures are applicable:
(1) Composition
(a) The convening authority will appoint to the administrative board at least three
experienced commissioned, warrant, or noncommissioned officers. Enlisted personnel appointed
to the board will be in grade E-7 or above and will be senior to the respondent. At least one
member of the board will be serving in the grade of O-4 or higher, and a majority will be
commissioned or warrant officers. The senior member will be the president of the board. The
convening authority may also appoint a non-voting recorder to the board. A non-voting legal
advisor may be appointed to assist the board if authorized by the Secretary concerned.
(b) If the respondent is an enlisted member of a Reserve Component, the board will
include at least one Reserve officer as a voting member. Additionally, all board members will be
commissioned officers if an “under other than honorable conditions” characterization from the
Reserve Component is authorized to be issued. Voting board members will be senior to the
respondent’s reserve grade.
(c) The convening authority will ensure that the opportunity to serve on
administrative boards is given to women and minorities. However, the mere appointment or
failure to appoint a member of such a group to the board does not provide a basis for challenging
the proceeding.
(d) The respondent may challenge a voting member of the board or the legal advisor,
if any, for cause only.
(2) Presiding Officer. The president will preside and rule finally on all matters of
procedure and evidence, but the rulings of the president may be overruled by a majority of the
board. If appointed, the legal advisor will rule finally on all matters of evidence and challenges
except challenges to himself or herself.
(3) Witnesses
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(a) The respondent may request the attendance of witnesses in accordance with the
implementing instructions of the Military Department concerned.
(b) In accordance with such instructions, the respondent may submit a written request
for temporary duty or invitational travel orders for witnesses. Such a request will contain:
1. A synopsis of the testimony that the witness is expected to give.
2. An explanation of the relevance of such testimony to the issues of separation
or characterization.
3. An explanation as to why written or recorded testimony would not be
sufficient to provide for a fair determination of the issues of separation and characterization.
(c) The convening authority may authorize expenditure of funds for production of
witnesses only if the presiding officer (after consultation with a judge advocate) or the legal
advisor (if appointed) determines that:
1. The testimony of a witness is not cumulative.
2. The personal appearance of the witness is essential to a fair determination on
the issues of separation and characterization.
3. Written or recorded testimony will not adequately accomplish the same
objective.
4. The need for live testimony is substantial, material, and necessary for a proper
disposition of the case.
5. The significance of the personal appearance of the witness, when balanced
against the practical difficulties in producing the witness, favors production of the witness.
Factors to be considered in relation to the balancing test include, but are not limited to, the cost
of producing the witness; the timing of the request for production of the witness; the potential
delay in the proceeding that may be caused by producing the witness; or the likelihood of
significant interference with military operational deployment, mission accomplishment, or
essential training.
(d) If the convening authority determines that the personal testimony of a witness is
required, the hearing will be postponed or continued if necessary to permit the attendance of the
witness.
(e) The hearing will be continued or postponed to provide the respondent with a
reasonable opportunity to obtain a written statement from the witness if a witness requested by
the respondent is unavailable:
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1. When the presiding officer or the legal officer (if appointed) determines that
the personal testimony of the witness is not required;
2. When the commanding officer of a military witness determines that military
necessity precludes the witness’ attendance at the hearing; or
3. When a civilian witness declines to attend the hearing.
(f) Subparagraph 3e(3) of this enclosure does not authorize a federal employee to
decline to appear as a witness if directed to do so in accordance with applicable procedures of the
employing agency.
(4) Record of Proceedings. In cases where the board recommends separation, the record
of the proceedings will be kept in summarized form unless a verbatim record is required by the
Secretary concerned. In cases where the board recommends retention, a record of the
proceedings is optional unless required by the Secretary concerned. However, a summarized or
verbatim record will be prepared in any case where the board recommends retention and the
separation authority elects to forward the matter to the Secretary concerned in accordance with
subparagraph 3f(4)(b)2 of this enclosure. The board reporter will retain all materials necessary
to prepare a transcript should the separation authority elect to forward the case to the Secretary.
In all cases, the findings and recommendations of the board will be in verbatim form.
(5) Presentation of Evidence. The rules of evidence for courts-martial and other judicial
proceedings are not applicable before an administrative board. However, reasonable restrictions
will be observed concerning relevancy and competency of evidence.
(6) Rights of the Respondent
(a) The respondent may testify in his or her own behalf, subject to the provisions of
Appendix 2, Article 31(a), of Reference (m).
(b) At any time during the proceedings, the respondent or counsel may submit
written or recorded matter for consideration by the board.
(c) The respondent or counsel may call witnesses in his or her behalf.
(d) The respondent or counsel may question any witness who appears before the
board.
(e) The respondent or counsel may present argument prior to the board convening in
closed session for deliberation on findings and recommendations.
(7) Findings and Recommendations
(a) The board will determine its findings and recommendations in closed sessions.
Only voting members of the board will be present.
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(b) The board will determine whether each allegation in the notice of proposed
separation is supported by a preponderance of the evidence. If more than one reason was
contained in the notice, there will be a separate determination for each reason.
(c) The board will make recommendations on:
1. Retention or Separation. The board will recommend retention or separation in
accordance with the guidance in section 1 of Enclosure 4.
2. Suspension of Separation. If the board recommends separation, it may
recommend that the separation be suspended in accordance with section 2 of Enclosure 4, but the
recommendation of the board as to suspension is not binding on the separation authority.
3. Characterization of Service or Description of Separation. If separation or
suspended separation is recommended, the board will recommend a characterization of service,
or description of separation, as authorized in Enclosure 3 in accordance with the guidance in
section 3 of Enclosure 4.
4. Transfer to the Ready Reserve. Except when the board has recommended
characterization of service under other than honorable conditions, the Secretary concerned may
authorize the board to make a recommendation as to whether the respondent should be retained
in the Ready Reserve as a mobilization asset to fulfill the respondent’s total military service
obligation. This option applies to cases involving separation from active duty or from the
Selected Reserve. Section 5 of this enclosure is applicable if the action is approved.
f. Separation Authority
(1) The separation authority for actions initiated under the administrative board
procedure will be a general court-martial convening authority or higher authority. The Secretary
concerned may also authorize a commanding officer in grade O-7 or above with a judge
advocate or other legal advisor available to his command to act as a separation authority in
specified circumstances.
(a) When an administrative board recommends characterization of service as
honorable or general (under honorable conditions), the separation authority may be exercised by
an officer designated in accordance with subparagraph 2d of this enclosure.
(b) When the case has been initiated under the notification procedure and the hearing
is a result of a request in accordance with subparagraph 2a(7) of this enclosure, the separation
authority will be as designated in subparagraph 2d of this enclosure.
(2) In every case in which characterization of service under other than honorable
conditions is recommended, the record of the board’s proceedings will be reviewed by a judge
advocate or civilian attorney employed by the Military Department concerned prior to action by
the separation authority. Such review is not required when another characterization is
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recommended unless the respondent identifies specific legal issues for consideration by the
separation authority.
(3) The respondent will be provided with a copy of the board’s findings and
recommendations.
(4) The separation authority will take action in accordance with this subparagraph, the
requirements in Enclosure 3 with respect to the reason for separation, and the guidance in
Enclosure 4 on separation and characterization.
(a) If the separation authority approves the recommendations of the board on the
issue of separation, characterization, or both, this constitutes approval of the board’s findings and
recommendations in accordance with subparagraph 3e(7) of this enclosure unless the separation
authority expressly modifies such findings or recommendations.
(b) If the board recommends retention, the separation authority may take one of these
actions:
1. Approve the recommendation.
2. Forward the matter to the Secretary concerned with a recommendation for
separation based upon the circumstances of the case. In such a case, the Secretary may direct
retention or separation. If the Secretary approves separation, the characterization of service or
description of separation will be honorable, general (under honorable conditions), or an entrylevel separation in accordance with the guidance in section 3 of Enclosure 4.
(c) If the board recommends separation, the separation authority may:
1. Approve the board’s recommendations;
2. Approve the board’s recommendations, but modify the recommendations by,
when appropriate, approving the separation but suspending execution as provided in section 2 of
Enclosure 4; changing the character of service or description of separation to a more favorable
characterization or description; or changing the board’s recommendation, if any, concerning
transfer to the IRR.
3. Disapprove the board’s recommendations and retain the respondent.
4. If the separation authority approves the board’s findings and recommendations
in whole or in part with respect to more than one reason in accordance with Enclosure 3, the
separation authority will designate the most appropriate basis as the primary reason for reporting
purposes.
5. If the separation authority finds legal prejudice to a substantial right of the
respondent or determines that the findings of the board have been obtained by fraud or collusion,
the case may be referred to a new board. No member of the new board will have served on a
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prior board that considered the case. The separation authority may not approve findings and
recommendations less favorable to the respondent than those rendered by the previous board
unless the separation authority finds that fraud or collusion in the previous board is attributable
to the respondent or an individual acting on the respondent’s behalf.

4. ADDITIONAL PROVISIONS CONCERNING ENLISTED SERVICE MEMBERS
CONFINED BY CIVIL AUTHORITIES
a. If proceedings under this enclosure have been initiated against a respondent confined by
civil authorities, the case may be processed in the absence of the respondent. Paragraph 3a of
this enclosure is not applicable except insofar as such rights can be exercised by counsel on
behalf of the respondent.
b. These requirements apply:
(1) The notice will contain the matter set forth in paragraphs 2a or 3a of this enclosure
regarding notice in the notification procedure or administrative board procedure, as appropriate.
The notice will be delivered personally to the respondent or sent by registered mail or certified
mail, return receipt requested (or by an equivalent form of notice if such service is not available
for delivery by U.S. mail at an address outside the United States). If the respondent refuses to
acknowledge receipt of notice, the individual who mails the notification will prepare a sworn
affidavit of Service by mail (see Reference (l)), which will be inserted in the respondent’s
official military personnel file together with PS Form 3800.
(2) If delivered personally, receipt will be acknowledged in writing by the respondent. If
the respondent does not acknowledge receipt, the notice will be sent by mail as provided in
subparagraph 4b(1) of this enclosure.
(3) The notice will state that the action has been suspended until a specific date (not less
than 30 days from the date of delivery) in order to give the respondent the opportunity to
exercise the rights set forth in the notice. If respondent does not reply by that date, the separation
authority will take appropriate action in accordance with paragraph 2d of this enclosure.
(4) The name and address of the military counsel appointed for consultation will be
specified in the notice.
(5) If the case involves entitlement to an administrative board, the respondent will be
notified that the board will proceed in the respondent’s absence and that the case may be
presented on the respondent’s behalf by counsel for the respondent.

5. ADDITIONAL REQUIREMENTS FOR CERTAIN ENLISTED SERVICE MEMBERS OF
RESERVE COMPONENTS
a. Service Members of Reserve Components not on Active Duty
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(1) If proceedings have been initiated against an enlisted Service member of a Reserve
Component not on active duty, the case may be processed in the absence of the enlisted Service
member in these circumstances:
(a) At the request of the enlisted Service member;
(b) If the enlisted Service member does not respond to the notice of proceedings on
or before the suspense date provided therein; or
(c) If the enlisted Service member fails to appear at a hearing as provided in
subparagraph 3a(12) of this enclosure.
(2) The notice will contain the matters set forth in paragraphs 2a or 3a of this enclosure,
as appropriate.
(3) If the action involves a transfer to the IRR under circumstances in which the
procedures in this enclosure are applicable, the enlisted Service member will be notified that the
character of service upon transfer to the IRR will also constitute the character of service upon
discharge at the completion of the military service obligation unless specified conditions
established by the Secretary concerned are met.
b. Transfer to the IRR. Upon transfer to the IRR, the enlisted Service member will be
notified of:
(1) The character of service upon transfer from active duty or the Selected Reserve to the
IRR and that the character of service upon completion of the military service obligation will be
the same unless specified conditions established by the Secretary concerned are met.
(2) The date upon which the military service obligation will expire.
(3) The date by which the enlisted Service member must submit evidence of satisfactory
completion of the specified conditions.
c. Notification of Admin Board. If the enlisted Service member submits evidence of
completion of the specified conditions but the Military Department proposes to issue a discharge
other than an honorable discharge, the notification procedure will be used. An administrative
board is not required at this point notwithstanding the enlisted Service member’s years of
service.
d. Service Expiration. If the enlisted Service member does not submit such information on
or before the date specified in the notice, no further proceedings are required. The character of
discharge at the completion of the military service obligation will be the same as the character of
service upon transfer from active duty or the Selected Reserve to the IRR.
e. Notice to Member. These requirements apply to the notices required by paragraphs 5a
and 5b of this enclosure.
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(1) Reasonable effort should be made to furnish copies of the notice to the enlisted
Service member through personal contact by a representative of the command. In such a case, a
written acknowledgment of the notice will be obtained.
(2) If the enlisted Service member cannot be contacted or refuses to acknowledge receipt
of the notice, the notice will be sent by registered or certified mail, return receipt requested, (or
by an equivalent form of notice if such service by U.S. mail is not available for delivery at an
address outside the United States) to the most recent address furnished by the Service member as
an address for receipt or forwarding of official mail. The individual who mails the notification
will prepare a sworn affidavit of service by mail (see Reference (l)), which will be inserted in the
respondent’s official military personnel file together with PS Form 3800.

6. ADDITIONAL REQUIREMENTS FOR ENLISTED SERVICE MEMBERS BEYOND
MILITARY CONTROL BY REASON OF UNAUTHORIZED ABSENCE
a. Determination of Applicability. If the general court-martial convening authority or higher
authority determines that separation is otherwise appropriate in accordance with this instruction,
an enlisted Service member may be separated without return to military control in one or more of
these circumstances:
(1) Absence without authority after being sent notice of initiation of separation
processing.
(2) When prosecution of an enlisted Service member who is absent without authority
appears to be barred by the statute of limitations in accordance with section 843 of Reference (h)
or Appendix 2, Article 43, of Reference (m).
(3) When an enlisted Service member who is an alien is absent without leave and
appears to have gone to a foreign country where the United States has no authority to apprehend
the Service member under a treaty or other agreement.
b. Notice. Prior to execution of the separation in accordance with subparagraphs 6a(1),
6a(2) or 6a(3) of this enclosure, the enlisted Service member will be notified of the imminent
action by registered mail or certified mail, return receipt requested (or by an equivalent form of
notice if such service by U.S. mail is not available for delivery at an address outside the United
States) to the Service member’s last known address or to the next of kin under regulations
prescribed by the Military Department concerned.
(1) The notice will contain the matters set forth in paragraphs 2a or 3a of this enclosure,
as appropriate, and will specify that the action has been suspended until a specific date (not less
than 30 days from the date of mailing) in order to give the respondent the opportunity to return to
military control.
(2) If the respondent does not return to military control by that date, the separation
authority will take appropriate action in accordance with paragraph 2d of this enclosure.
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c. Service Members of Reserve Components. See section 12685 of Reference (h) with
respect to a limitation on separation of Service members of Reserve Components.

7. ADDITIONAL REQUIREMENTS FOR ADMINISTRATIVE SEPARATION PROCESSING
TIMELINES
a. The Secretaries of the Military Departments will establish a timeline designed to effect the
efficient separation of enlisted Service members from their Military Service that is measured
from the date of notification to the date of separation.
(1) Processing goals should not exceed 15 working days for the notification procedure
(see section 2 of Enclosure 5) and 50 working days for the administrative board procedure (see
section 3 of Enclosure 5).
(2) While goals of shorter processing times are encouraged, variations may be
established for complex cases or cases in which the separation authority is not located on the
same facility as the respondent.
(3) Separation processing timelines goals, and the procedures for monitoring
effectiveness, will be set forth in the Military Departments’ implementing documents.
b. Failure to process an administrative separation within the prescribed goals will not create
a bar to separation or affect characterization.

8. ADDITIONAL REQUIREMENTS FOR INFORMING ENLISTED SERVICE MEMBERS
ABOUT SEPARATION POLICY
a. The Secretaries of the Military Departments will prescribe procedures for periodically
informing enlisted Service members about separation policy. This will include:
(1) Information on the types of separations and the basis for their issuance.
(2) The possible effects of various actions upon reenlistment, civilian employment;
veterans’ benefits; and related matters concerning denial of certain benefits to enlisted Service
members who fail to complete at least 2 years of an original enlistment.
(3) The purpose and authority of the Discharge Review Board and the Board for
Correction of Military/Naval Records, established pursuant to sections 1552 and 1553 of
Reference (h), and DoDI 1332.28 (Reference (r)).
b. The periodic informing will take place at least each time certain provisions of the UCMJ
are explained in accordance with Article 137 of the UCMJ (Appendix 2 of Reference (m)) and
section 937 of Reference (h). The required information may be provided in the form of a written
fact sheet or similar document.
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c. The requirement that the effects of the various types of separations be explained to
enlisted Service members is a command responsibility, not a procedural entitlement. Failure on
the part of an enlisted Service member to read or to understand such separation information will
not create a bar to separation or affect characterization.

9. ADDITIONAL REQUIREMENTS FOR PRE-SEPARATION HEALTH ASSESSMENTS
a. The Military Department Secretary concerned will prescribe procedures to ensure
compliance with statutory requirements in accordance with sections 1145 and 1177 of Reference
(h) to conduct a health assessment sufficient to evaluate the health of enlisted Service members
at the time of separation. This assessment should determine any existing medical condition
incurred during active duty service, provide baseline information for future care, complete a
member’s military medical record, and provide a final opportunity before separation to document
any health concerns, exposures, or risk factors associated with active duty service.
(1) To comply with section 1177 of Reference (h), an enlisted Service member must
receive a medical examination to assess whether the effects of PTSD or traumatic brain injury
(TBI) constitute matters in extenuation that relate to the basis for administrative separation if the
member meets all of the following criteria:
(a) Is being administratively separated under a characterization that is not either
Honorable or General (Under Honorable Conditions).
(b) Was deployed overseas to a contingency operation or was sexually assaulted
during the previous 24 months.
(c) Is diagnosed by a physician, clinical psychologist, psychiatrist, licensed clinical
social worker, or psychiatric advanced practice registered nurse as experiencing PTSD or TBI, or
reasonably alleges the influence of PTSD or TBI based on deployed service to a contingency
operation or sexual assault during the previous 24 months.
(d) Is not being separated pursuant to a sentence of a court-martial or other UCMJ
proceeding (Appendix 2 of Reference (m)). Administrative separation in lieu of court-martial
does not constitute a court-martial or other proceeding conducted pursuant to Appendix 2 of
Reference (m), and therefore, compliance with Section 1177 of Reference (h) is required.
(2) To comply with section 518 of Reference (c), in a case involving PTSD, the medical
examination required in subparagraph 9a(1) of this enclosure will be performed by a clinical
psychologist, psychiatrist, licensed clinical social worker, or psychiatric advanced practice
registered nurse. In a case involving TBI, the medical examination may be performed by a
physician, clinical psychologist, psychiatrist, or other health-care professional, as appropriate.
b. An enlisted Service member receiving a medical examination in accordance with
subparagraphs 9a(1) and 9a(2) of this enclosure will not be separated until the result of the
medical examination has been reviewed by appropriate authorities responsible for evaluating,
reviewing, and approving the separation case, as determined by the Secretary concerned.
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10. ADDITIONAL COUNSELING REQUIRED FOR A DISCHARGE UNDER OTHER
THAN HONORABLE CONDITIONS RESULTING FROM A CONTINUOUS,
UNAUTHORIZED ABSENCE OF 180 DAYS OR MORE
a. Specific counseling is required regarding section 5303 of Title 38, U.S.C. (Reference (s)),
which states that a discharge under other than honorable conditions resulting from a period of
continuous, unauthorized absence of 180 days or more is a conditional bar to benefits
administered by the Department of Veterans Affairs, notwithstanding any action by a Discharge
Review Board.
b. Failure on the part of the enlisted Service member to read or to understand such
explanation does not create a bar to separation or affect characterization.

11. ADDITIONAL REQUIREMENTS FOR INVOLUNTARY ADMINISTRATIVE
SEPARATION OF ENLISTED SERVICE MEMBERS WHO MADE AN UNRESTRICTED
REPORT OF SEXUAL ASSAULT
a. An enlisted Service member who made an unrestricted report of sexual assault and who is
recommended for involuntary separation from the Military Services within 1 year of final
disposition of his or her sexual assault case may request a general or flag officer (G/FO) review
of the circumstances of and grounds for the involuntary separation.
(1) A qualified Service member must submit his or her written request to the first G/FO
in the separation authority’s chain of command prior to the separation authority approving the
member’s final separation action.
(2) Requests submitted after final separation action is complete will not be acted upon
for G/FO review, but the separated Service member may apply to the appropriate Service
Discharge Review Board or Board of Correction of Military/Naval Records for consideration.
(3) A qualified member who submits a timely request may not be separated until the
G/FO conducting the review concurs with the circumstances of and the grounds for the
involuntary separation.
b. DoDD 6495.01 (Reference (t)) and DoDI 6495.02 (Reference (u)) contain comprehensive
DoD policy and procedures on sexual assault prevention and response.

12. ADDITIONAL REQUIREMENT TO PROCESS FOR ADMINISTRATIVE
SEPARATION ENLISTED SERVICE MEMBERS CONVICTED OF CERTAIN SEXUAL
OFFENSES
a. An enlisted Service member whose conviction for rape, sexual assault, forcible sodomy,
or an attempt to commit one of those offenses is final, and who is not punitively discharged in
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connection with such conviction, will be processed for administrative separation for misconduct
in accordance with subparagraph 10a(3) of Enclosure 3 of this instruction.
(1) Any separation decision will be based on the full facts of the case, and due process
will be provided to the enlisted Service member.
(2) The requirement in paragraph 12a of this enclosure will not be interpreted to limit or
alter the authority of the Secretary of the Military Department concerned to process members of
the Military Services for administrative separation for other offenses or under other provisions of
law.
b. References (t) and (u) contain comprehensive DoD policy and procedures on sexual
assault prevention and response.

13. ADDITIONAL REQUIREMENT FOR MEMBERS RECEIVING AN OTHER THAN
HONORABLE CHARACTERIZATION OF SERVICE.
a. In accordance with Section 528 of Public Law 115-91 (Reference (v)), the Secretary
concerned will ensure that Service members being separated with an other than honorable
discharge be informed, in writing, that they may petition the Veterans Benefits Administration of
the Department of Veterans Affairs for certain benefits under the laws administered by the
Secretary of Veterans Affairs, despite the characterization of the member’s service.
b. Notification will be provided to a Service member in conjunction with the notification of
the separation or as soon thereafter as practicable.
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ENCLOSURE 6
PROCEDURES FOR EARLY RELEASE OF ENLISTED MILITARY PERSONNEL FOR
COLLEGE, VOCATIONAL, OR TECHNICAL SCHOOL ENROLLMENT

1. RESPONSIBILITY
a. The Military Services may permit enlisted personnel to further their education at a
college, university, vocational or technical school by approving a discharge or release from
active service prior to expiration of obligated service. This provides encouragement and support
to enlisted personnel who seek to further their education resulting in more useful and productive
citizens transitioning from military service back to the civilian workforce.
b. The provisions of this enclosure cover all military enlisted personnel with the exception
of:
(1) Reservists ordered to active duty for training as provided in section 12103 of
Reference (h) and reservists ordered to active duty due to unsatisfactory participation in reserve
assignment, as provided in section 12303 of Reference (h).
(2) Aliens seeking to qualify for citizenship by completion of 3 years active duty military
service unless they are to be transferred to inactive duty in a Reserve Component, as provided in
DoDI 5500.14 (Reference (vw)).

2. PROCEDURES
a. General
(1) Implementation of this enclosure will apply to applicants who meet the criteria of
subparagraph 2b(1) of this enclosure under these circumstances:
(a) Enlisted personnel, including aliens transferred to inactive duty in a Reserve
Component as outlined in Reference (vw), who would be unduly penalized in the pursuit of their
education if required to remain in service until expiration of their term of enlistment or induction,
may be released early, subject to meeting all of the criteria shown in paragraph 2b of this
enclosure.
(b) Separation date will be at the convenience of the U.S. Government, but will
normally not be later than 10 days prior to the class starting date and in no event will be earlier
than 30 days prior to such starting date.
(2) Prior to separation, personnel being separated under this instruction will be counseled
in accordance with DoDI 1332.35 (Reference (wx)).
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b. Criteria
(1) If the provisions of this enclosure are implemented by a Military Department, the
following criteria should be used in making determinations governing the early release of
enlisted personnel:
(a) In general, personnel who will have a Reserve Component obligation upon
separation will not be released under this program until they have completed a minimum of 21
months active duty on their current term of obligated service.
(b) The individual’s service is not critical to the mission of the assigned organization.
(c) The latest acceptable class starting date is within the last 3 months of remaining
service.
(d) Applicants must:
1. Furnish documentary evidence when applying for separation that they have
been accepted for enrollment, commencing with a specific school term, in a full-time resident
course of instruction at a recognized institution of higher education, leading to an associate,
baccalaureate, or higher degree. A recognized institution is one that:
a. Is listed in the Education Directory for Post-secondary Education published
yearly by the National Center for Education Statistics of the Department of Education, (available
through the U.S. Government Printing Office, Washington, DC 20402); or
b. Has been determined by the United States Department of Education to be
eligible for such listing.
2. Present documentary evidence when applying for separation that they have
been accepted for enrollment, commencing with a specific school term, in a full-time resident
course of instruction, of no less than 3 months, at a recognized vocational or technical school. A
recognized school is one that is approved by the cognizant State Board for Vocational Education,
or is accredited by a nationally recognized accrediting agency or association listed by the U. S.
Department of Education.
(e) The applicant must demonstrate his or her ability and willingness to make the
required payment of an entrance fee, if any, if he or she has not already done so.
(f) Clearly establish that the specific school term for which he or she seeks release is
academically the most opportune time to begin or resume education and that delay of enrollment
until normal expiration of service would cause undue handicap.
(2) The Secretaries of the Military Departments may approve applications not fully
meeting the criteria established in paragraph 2b of this enclosure in exceptional cases.
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GLOSSARY
PART I. ABBREVIATIONS AND ACRONYMS
ASD(M&RA)

Assistant Secretary of Defense for Manpower and Reserve Affairs

DoDD
DoDI

Department of Defense directive
Department of Defense instruction

G/FO

general or flag officer

IRR

Individual Ready Reserve

OCONUS

outside the continental United States

PS
PTSD

Postal Service
post-traumatic stress disorder

TBI

traumatic brain injury

UCMJ
U.S.C.
USD(P&R)

Uniform Code of Military Justice
United States Code
Under Secretary of Defense for Personnel and Readiness

PART II. DEFINITIONS
These terms and their definitions are for the purpose of this instruction.
alien. Any person not a citizen or national of the United States.
commander. A commissioned or warrant officer who, by virtue of rank and assignment,
exercises primary command authority over a military organization or prescribed territorial area
that, under pertinent official directives, is recognized as a “command.”
convening authority
The separation authority; or
A commanding officer who has been authorized by the Secretary concerned to process a
case, except for final action, and who otherwise has the qualifications to act as a separation
authority.
discharge. Complete severance from all military status gained through enlistment or induction.
domicile. Legal residence.
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dropped from the rolls. A type of release from Military Service that may be used to separate
enlisted Service members who are away without official leave for 30 days or more and reported
as a deserter or enlisted Service members who are confined by civilian authorities for at least 6
months. (See subparagraph 3c(3) of Enclosure 4).
enlisted Service member. A member of a Military Service serving in an enlisted grade of E-1
through E-9.
entry-level status. Upon enlistment, a Service member qualifies for entry-level status during:
The first 180 days of continuous active military service; or
The first 180 days of continuous active service after a service break of more than 92 days of
active service. A Service member of a Reserve Component who is not on active duty or who is
serving under a call or order to active duty for 180 days or less begins entry-level status upon
enlistment in a Reserve Component. Entry-level status for such a Service member of a Reserve
Component terminates:
One hundred eighty days after beginning training if the Service member is ordered to
active duty for training for one continuous period of 180 days or more; or
Ninety days after the beginning of the second period of active duty training if the Service
member is ordered to active duty for training under a program that splits the training into two or
more separate periods of active duty. For the purposes of characterization of service or
description of separation, the Service member’s status is determined by the date of notification as
to the initiation of separation proceedings.
military record. An individual’s overall performance while a member of a Military Service,
including personal conduct and performance of duty.
release from active duty. Termination of active duty status and transfer to a Reserve Component
not on active duty, including transfer to the IRR.
respondent. An enlisted Service member who has been notified that action has been initiated to
separate him or her from active duty military service.
separation. A general term that includes discharge, release from active duty, release from
custody and control of the Military Services, transfer to the IRR, and similar changes in active or
Reserve status.
separation authority. An official authorized by the Secretary concerned to take final action with
respect to a specified type of separation.
Service member. An enlisted, warrant officer or commissioned officer member of a U.S.
Military Service.
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sexual assault. Defined in Reference (u).
sexual offense. Rape, sexual assault, forcible sodomy, or an attempt to commit one or more of
these offenses.
vacation of suspension. When suspension of an enlisted Service member’s administrative
separation is terminated because the enlisted Service member failed to fulfill the terms of the
suspension and execution of the enlisted Service member’s administrative separation proceeds.
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Introduction
The Department of Defense has partnered with the U.S. Citizenship and
Immigration Services (USCIS) to assist non-citizen military personnel with their
citizenship applications. The goal is to streamline and expedite the handling of
their applications.
The Department of the Army has directed its Battalion (BN) and Brigade Combat
Team (BCT) S-1s, Military Personnel Divisions (MPD), and Military Personnel
Offices (MILPO) to assist Soldiers with their applications for citizenship and to
coordinate with the U.S. Army Human Resources Command (USAHRC) as
necessary to facilitate the process.
This guide explains the procedures for Soldiers to apply for citizenship under the
military facilitated program and the responsibilities of the BN or BCT S-1s, MPDs,
and MILPOs to assist them. For additional information, Soldiers should visit the
USCIS website: http://www.uscis.gov/.

Applicability
This Guide was designed to assist Active Army, Army Reserve, and Army
National Guard Soldiers who meet the criteria for citizenship based on qualifying
military service. This Guide also helps Soldiers who choose to apply based on
their permanent resident status; however, the applications of these Soldiers will
not be processed as quickly as those who apply based on qualifying military
service.
;ai]dj\] hdbZ ^c[dgbVi^dc ^c i]^h Aj^YZ bVn WZ ]Zae[ja id MdaY^Zghs [Vb^an
bZbWZgh' Veea^XVi^dch [dg X^i^oZch]^e hjWb^iiZY Wn i]Z MdaY^Zghs family members
are not part of the Soldier Citizenship Application Program. MdaY^Zghs [Vb^an
members who need assistance with applying for citizenship may consult their
local Army Community Services (ACS) Center or Legal Assistance Office. Noncitizen family members of Soldiers may also consult these two websites for
helpful information: http://www.uscis.gov/ or http://www.hrc.army.mil.

Eligibility Requirements
Table T1 on the next page summarizes the differences in naturalization eligibility
requirements between those who apply based on permanent resident status and
those who apply based on qualifying military service. Following the table are
descriptions of terms that explain the primary prerequisites for naturalization. If
you still have questions about your eligibility, you should consult an immigrant
assistance organization or USCIS.
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Step 6. Collect the Necessary Documents.
You will need to include copies of several documents with your application. Use
the checklist at Appendix A to make sure you include the right documents. Send
an English translation with any document that is not already in English. The
translation must include a statement from the translator that he or she is
competent to translate and that the translation is correct. In some instances, the
checklist directs you to send original documents. If you must send an original
document to CIS, remember to make and keep a copy for your records. If filing
under Category A or B, skip to Step 8.

Step 7. Bring your Completed Application to the BN or BCT S-1, MPD, or
MILPO.
The BN or BCT S-1, MPD, or MILPO will review the documentation for accuracy
and completeness. When the Soldier brings in the completed Application for
Citizenship (Form N-400) with the required forms/documentation, the BN or BCT
S-1, MPD, or MILPO will review them to ensure that the forms are filled out
correctly and that all required documents are included (see checklist at Appendix
B).
The BN or BCT S-1, MPD, or MILPO must verify the application, service data
and then complete Part 5 through Part 8 of the Form N-426, dated 4 August
2015. Previous editions are not accepted.
It is essential for the BN or BCT S-1, MPD, or MILPO to certify that the character
d[ i]Z MdaY^Zgsh hZgk^XZ ^h q]dcdgVWaZr. As a general rule, a Soldier is considered
to be serving honorably unless a decis^dc ]Vh WZZc bVYZ' Z^i]Zg Wn i]Z MdaY^Zgsh
commander or a court martial, to discharge him/her under less than honorable
conditions.
Cc i]Z gVgZ XVhZh l]ZgZ i]Z X]VgVXiZg d[ V MdaY^Zgsh hZgk^XZ ^h fjZhi^dcVWaZ'
IHFS i]Z MdaY^Zgsh XdbbVcYZg XVc YZX^YZ i]^s issue, and the sole criterion for
the decision is: If the Soldier were being discharged today, based on his/her
record, what type of discharge would the Soldier receive? If Honorable or
General or Under Honorable Conditions, the character of service on the N-426
l^aa gZVY q]dcdgVWaZr. If Under Less than Honorable Conditions, the N-426
X]VgVXiZg d[ hZgk^XZ ^iZb l^aa HIN gZVY q]dcdgVWaZr.
If this item is left blank, CIS will insist that this form be redone correctly.
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For Army Reserve and Army National Guard Soldiers, it is essential that all
periods of service be clearly annotated and that each period of service be
specified as either Active or Inactive service.
For Army National Guard Soldiers, it is especially critical to show the legal
authority (e.g., Title 10 or Title 32, US Code) for each period of Active Duty
hZgk^XZ Vh h]dlc dc i]Z q;ji]dg^inr a^cZ d[ i]Z dgYZgh i]Vi XVaaZY i]Z ^cY^k^YjVa
Soldier to active duty.
For Army National Guard Soldiers who have no Active Duty service under Title
10, US Code, since 11 September 2001, it is essential that all time served in a
National Guard drilling unit since 11 September 2001 be clearly specified as
service in the Selected Reserve of the Ready Reserve.
The BN or BCT S-1, MPD, or GCFJI l^aa Vji]Zci^XViZ i]Z MdaY^Zgsh hZgk^XZ YViV'
and after the information is validated, sign and apply the official seal previously
provided to CIS to the N-426.

Step 8. Mail the Application Packet to CIS.
The application packets for all Soldiers filing under Category C must be mailed to
the special address for military personnel at the Nebraska Service Center listed
here. It is better for the Soldier if the servicing BN or BCT S-1, MPD, or MILPO
actually does the mailing of the citizenship application packet to the Nebraska
Service Center. The interview may be scheduled at a CIS location selected by
the Soldier. It is essential that the cover memorandum described in Appendix E
be placed on top of the application packet inside the envelope.
US Citizenship and Immigration Services
Nebraska Service Center
PO Box 87426
Lincoln, NE 68501-7426
If the Soldier is currently located overseas or is scheduled to depart to an
overseas location (either on a permanent change of station (PCS) move or a
deployment) and wants the interview scheduled for the first opportunity in the
overseas area:
> The Soldier should fill out and include in the application packet the CIS
Request for Overseas Processing form in Appendix I. Inclusion of this completed
[dgb l^aa ZcVWaZ =CM id bdkZ i]Z MdaY^Zgsh [^aZ id i]Z XdggZXi dkZghZVh adXVi^dc Vh
soon as feasible after it has been prepared for interview.
> The servicing BN/BCT S-1, MPD, or MILPO should send an e-mail message to
i]Z Veegdeg^ViZ dkZghZVh =CM d[[^XZ V[iZg i]Z MdaY^Zgsh X^i^oZch]^e Veea^XVi^dc
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APPENDIX B
Battalion (BN) or Brigade Combat Team (BCT) S-1, Military Personnel
Division (MPD), or Military Personnel Office (MILPO)
Checklist for Naturalization Application

Yes
Is the Form N-400 filled out completely?
Is the appropriate block in Part 2 of the N-400 checked?
If the applicant answered "yes" to one or more questions
in Part 10 of the N-400, is an explanation on a separate
sheet attached?
Has the applicant signed the N-400 in Part 11?
Is a filled out, signed, and dated Authorization for USCIS
Usage of Military Fingerprints form attached (Category C
only)?
Is the Form N-426 attached (Category C only)?
Is the N-426 filled out completely (Category C only)?
Has the BN or BCT S-1, MPD, or MILPO obtained the
information required to complete sections 11 and 12 of
the N-426?
Has the BN or BCT S-1, MPD, or MILPO verified the
service dates and character of service on the N-426?
Has the back of the N-426 been signed by the BN or BCT
S-1, MPD, or MILPO and stamped with the official seal
(i.e., the seal used to authenticate PCS/TDY orders)?
Has the soldier included a check for the application fee in
the correct amount (Categories A and B only)?
Has the soldier included other necessary documents,
such as marriage certificates, divorce certificates, etc.?

23

No

N/A

Ecug!2<28.ex.128;4.GUJ!!!Fqewogpv!33.8!!!Hkngf!21028028!!!Rcig!;!qh!;
Case
1:17-cv-00998-ESH-RMM Document 154-3 Filed 06/11/18 Page 9 of 9

Yes
Has the BN or BCT S-1, MPD, or MILPO included a
cover sheet indicating the BN or BCT S-1, MPD, or
MILPO POC and commercial phone number and email
address, and for Category C applicants, where the
applicant would like to be interviewed (see format at
Appendix E)?
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No

N/A
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DR. KUSUMA NIO, et al.,
Plaintiffs,
v.
United States Department of Homeland
Security, et al.,
Defendants.

)
)
)
)
) Civil Action No. 1:17-00998-ESH
)
)
)
)
)
)
)
)

DEFENDANTS’ RESPONSES TO THE COURT’S AUGUST 24, 2017 ORDER
Pursuant to the Court’s August 24, 2017 Order (ECF No. 36), Defendants, United States
Department of Homeland Security, et al., file the following declarations and supporting
documentation:
1. In response to Question 1(a) – “Are there any statutes, regulations or policies that define
what constitutes ‘unmitigable derogatory information’?” – Defendants submit the August
30, 2006 Memorandum “Implementation of Adjudicative Guidelines for Determining
Eligibility for Access to Classified Information (December 29, 2005)” (Exhibit A), and “The
National Security Adjudicative Guidelines,” which went into effect on June 8, 2017 (Exhibit
B).
2. In response to Question 1(b) – “Is the status of the SSBI for the last plaintiff listed on
attachment 4 to the Second Miller Decl. correct or is the information shown in the last two
page of attachment 5 correct (compare ECF No. 25-2, at 186 (SSBI is complete) with ECF
No. 25-2, at 215-16 (unredacted version))?” – Defendants submit the Declaration of Latrice
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McSwain, Personnel Security Division Lead, Department of Defense Consolidated
Adjudications Facility. Exhibit C.
3. In response to Question 1(c) – “Does Pls.’ Hrg. Ex. 1 reflect the discharge of a MAVNI
based on exceeding two years in DTP? If so, why wasn’t he or she covered by the July 27,
2017 DoD memorandum extending the allowable time in DTP from two to three years?” –
Defendants submit the Declaration of Brian A. Thomas, Division Chief, Strategic
Integration, Office of the Chief Army Reserve, and supporting documentation. 1 Exhibit D.
Paragraph 4 explains that the MAVNI soldier at issue was discharged after two years. Id.,
¶ 4. In support of this statement, Defendants submit the enlistment contract of this MAVNI
soldier, dated July 23, 2015. See Ex. D, Attachment 1, Enlistment/Reenlistment Document.
Thus, this MAVNI soldier’s 24 month enlistment in the Delayed Training Program expired
on July 23, 2017. Id. The day after this MAVNI soldier reached 24 months in the Delayed
Training Program, the local command issued discharge orders and the discharge date was
listed as August 1, 2017. See Ex. D, Attachment 2. This MAVNI soldier’s final discharge
document was issued on August 4, 2017, and reflected a discharge of August 1, 2017. See
Pls.’ Hrg. Ex. 1.
4. In response to Question 1(d) – “What is defendants’ response to Pls.’ Hrg. Ex. 2, the DoD’s
August 17, 2017 memo re issuance of N-426s?” – Defendants also submit the Thomas
Declaration. Ex. D. Paragraph 5 of the declaration discusses the reasoning behind the
Army’s issuance of this memo. See id., ¶ 5. The August 17, 2017 memorandum
withholding the authority to certify Form N-426, Request for Certification of Military or
Naval Service, of soldiers who have not attended Initial Entry Training, is consistent with
Ms. Stephanie P. Miller’s declaration of July 7, 2017 (ECF 19-7, ¶¶ 19, 20), which states

1

Unredacted copies of all unclassified documents will be submitted to the Court in chambers.
2
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that currently, while the Department of Defense undertakes a review of the MAVNI
program, “DoD is not [presently] certifying any new MAVNI N-426s.”2
5. In response to the classified documents requested by the Court in Question 2, Defendants
have provided those documents to the Court. See ECF No. 38, Notice of Compliance.

The Government is aware that some N-426 forms may have been certified in error after July 7,
2017, for soldiers who had not attended Initial Entry Training.
2

3
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DATED: August 30, 2017

Respectfully submitted,
CHAD A. READLER
Acting Assistant Attorney General
Civil Division
WILLIAM C. PEACHEY
Director, Office of Immigration Litigation
COLIN A. KISOR
Deputy Director
s/ Sarah L. Vuong
SARAH L. VUONG
Senior Litigation Counsel
U.S. Department of Justice, Civil Division
Office of Immigration Litigation –
District Court Section
P.O. Box 868, Washington, DC 20044
Telephone: 202-532-4281
Facsimile: 202-305-7000
e-Mail: sarah.l.vuong@usdoj.gov
By: /s/ Elianis N. Perez
ELIANIS N. PEREZ
Senior Litigation Counsel
U.S. Department of Justice, Civil Division
Office of Immigration Litigation –
District Court Section
P.O. Box 868, Washington, DC 20044
Telephone: 202-616-9124
Facsimile: 202-305-7000
e-Mail: elianis.perez@usdoj.gov
ATTORNEYS FOR DEFENDANTS
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