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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DR. KUSUMA NIO, et al.,
Plaintiffs,
v.
UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, et al.,
Defendants.

)
)
)
)
) Civil Action No. 1:17-00998-ESH-RMM
)
)
)
)
)
)
)
)

DEFENDANTS’ AMENDED RESPONSE TO COURT’S ORDER
Pursuant to the Court’s Order Defendants, United States Department of Homeland Security,
et al., respectfully amend their responses (ECF No. 129) to the questions posed by the Court (ECF
Nos. 91, 93, 124), answering the Court’s questions.
Report answering the Court’s questions:
1. DoD has identified approximately 352 present Nio class members that have completed
the DoD enhanced background check process. See Ex. A, DoD Individuals with
Complete Background Checks and MSSDs.1

1

Exhibit A contains approximately 1,146 names. It is over-inclusive of Nio class members because
the list reflects soldiers in the DTP who have naturalized and are no longer part of the Nio class, and
a small number of individuals who were improperly identified as class members. Due the time
constraints of this filing, DoD was unable to reconcile its 2/28/18 class list with USCIS’s list of Nio
class members, and remove these individuals from this report to the Court. Therefore, DoD has
included these individuals in its Exhibit.

Case 1:17-cv-00998-ESH-RMM Document 130 Filed 04/04/18 Page 2 of 6

2. Of the (approximately) 352 present Nio class members identified in Exhibit A who have
completed the DoD enhanced background check process, approximately 237 have
received a favorable military suitability determination. Id.2
3. Approximately 463 individuals who were once in the Nio class have been naturalized4 by
USCIS since July 7, 2017. See Ex. B.
4. Currently Defendants have identified approximately 1,1205 members of the Nio class.6
All of the members of the Nio class have submitted naturalization applications, because
the class is defined to include only those MAVNI soldiers who have submitted
naturalization applications. (ECF No. 72). The spreadsheet indicates the dates those N400 applications were submitted.
5. Approximately 217 members of the Nio class (exclusive of the 46 who have naturalized
and are no longer class members) have completed their USCIS naturalization interview.

2

DoD informs DOJ that Soldiers who have received an unfavorable military suitability
determination are no longer considered by the Army to have “completed the DoD enhanced
background check process” because a further determination must be made about them.
3

Of these 46 individuals, approximately 11 individuals became U.S. citizens since the January 22,
2018 report, and approximately 22 became U.S. citizens since the February 28, 2018 report.
4

Naturalized individuals have had their Form N-400 approved, and have taken the Oath of
Allegiance, making them U.S. citizens. Any individual whose N-400 has been approved, but who
has not taken the Oath of Allegiance, would be included within the list of class members, rather
than included as a naturalized individual.

5

Given the time allotted to compile this report, Defendants were not able to account for new filings
that were not accounted for in the February 28 report. The class list is smaller than it was on
February 28, because certain individuals have naturalized since that time. Defendants also removed
a small number of individuals who had been incorrectly identified as Nio class members.
USCIS was able to remove from its Exhibit to the Court soldiers in the DTP who have naturalized
and individuals who been incorrectly identified as a Nio class member. Thus, USCIS’s exhibit only
contains 1,121 class members.
6

7

On the February 28, 2018 report, USCIS reported that 12 individuals had been interviewed. Since
that time, 4 of those individuals have naturalized, and are no longer included in this data point.
2
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6. It appears that approximately 900 members of the Nio class are still undergoing DoD’s
enhanced background check process or awaiting a final suitability determination. The
Nio class becomes larger as additional naturalization applications are received, including
from former Kirwa class members who have recently received Form N-426, and then
filed an application for naturalization. The Nio class becomes smaller as former class
members naturalize after DoD completes background checks and their naturalization
applications move forward for interview and adjudication.
7. Exhibit A details how much time each MAVNI enlistee in the DTP has been in the DoD
enhanced background check process. For most soldiers, the DoD enhanced background
process takes over two years from the date of enlistment. See id.
8.
Additionally, on February 26, 2018, the Court ordered Defendants to answer two additional
inquiries:
A. Identify the date DOD completed a military service suitability determination
(“MSSD”) for each class member, and;
B. Identify the date DOD notified USCIS of that class member’s completed MSSD.
In reponse to the Court’s first question, the chart in Exhibit A, reflects the date DoD
completed the MSSD for each class member, in the final column titled “Army G1 Final Suitability
(Date)”.
With regard to the Court’s second question, as explained in the supplemental declarations
from USCIS (Michael D. Howfer) and DoD (Christopher P. Arendt) submitted to the Court on
March 16, 2018 (ECF Nos. 118-1, 118-2), DoD does not refer cases to USCIS, but does uploads
information pertaining to the MSSD to a shared online portal once that decision has been made. See
ECF No. 118-1, ¶ 5; ECF No. 118-2, ¶ 4. Thus, because DoD does not refer cases to USCIS, that
3

Case 1:17-cv-00998-ESH-RMM Document 130 Filed 04/04/18 Page 4 of 6

information is not contained with USCIS’s electornic systsems, and therefore the USCIS Office of
Performance and Quality (“OPQ”) is not capable of reporting on it. See ECF No. 118-1, ¶ 5.
Accordingly, “[t]he date of the MSSD thus serves as an approximation for the date on which DoD
notifies USCIS that a final MSSD has been made.” ECF No. 118-2, ¶ 4.

4
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DATED: April 4, 2018

Respectfully submitted,
CHAD A. READLER
Acting Assistant Attorney General
Civil Division
WILLIAM C. PEACHEY
Director, Office of Immigration Litigation

By: /s/ Colin A. Kisor
COLIN A. KISOR
Deputy Director
U.S. Department of Justice, Civil Division
Office of Immigration Litigation –
District Court Section
P.O. Box 868, Washington, DC 20044
Telephone: 202-532-4331
Facsimile: 202-305-7000
e-Mail: colin.kisor@usdoj.gov
By: /s/ Elianis N. Perez
ELIANIS N. PEREZ
Assistant Director
U.S. Department of Justice, Civil Division
Office of Immigration Litigation –
District Court Section
P.O. Box 868, Washington, DC 20044
Telephone: 202-616-9124
Facsimile: 202-305-7000
e-Mail: elianis.perez@usdoj.gov

ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE
Civil Action No. 1:17-00998-ESH-RMM
I HEREBY CERTIFY that on this 4rd day of April, 2018, a true copy of the foregoing was
filed with the Clerk of the Court using the CM/ECF system which sent notification of such filing via
e-mail to the following:
Joseph J. LoBue
FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP
801 17th Street, NW
Washington, DC 20006
(202) 639-7493
(202) 639-7003 (fax)
joseph.lobue@friedfrank.com
ATTORNEY FOR PLAINTIFFS
/s/ Elianis N. Perez
ELIANIS N. PEREZ
Assistant Director
United States Department of Justice
ATTORNEY FOR DEFENDANTS

