DBIA Contract Document

Sustainable Project
Goals Exhibit

Document No. E-SUSWD
Second Edition, 2010

© Design-Build Institute of America
Washington, D.C.

#E-SUSWD

Design-Build Institute of America – Contract Documents
LICENSE AGREEMENT
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.
1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their use
worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the United
States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of machines
owned, leased, or rented by your company or organization; (b) Use DBIA Contract Documents in printed form for
bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or printed form
for backup or modification purposes in support of your permitted use.
2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to
achieve your intended results and for the installation, use, and results obtained from the DBIA Contract
Documents. You acknowledge that you understand that the text of the DBIA Contract Documents has important
legal consequences and that consultation with an attorney is recommended with respect to use or modification of
the text. You will not represent that any of the contract documents you generate from DBIA Contract Documents
are DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to,
and deletions from, the text are clearly shown.
3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification, or
merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA Contract
Documents in printed or machine-readable format for resale or educational purposes is expressly prohibited. You
will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, modification, or
portion merged into another document or program.
4. Transfers. You may not transfer possession of any copy, modification, or merged portion of DBIA Contract
Documents to another party, except that a party with whom you are contracting may receive and use such
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this
license except as expressly provided in this Agreement, and any attempt to do so is void.
5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by
written notice to you, if you fail to comply with any term or condition of this Agreement.
6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties,
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet
your requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free.
7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at
DBIA’s election, your money will be refunded. In no event will DBIA be liable to you for any damages, including any
lost profits, lost savings, or other incidental or consequential damages arising out of the use or inability to use DBIA
Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by any
other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential damages,
so the above limitation or exclusion may not apply to you.
8. Acknowledgement. You acknowledge that you have read this agreement, understand it, and agree to be bound
by its terms and conditions, and that it will be governed by the laws of the District of Columbia. You further agree
that it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or
prior agreement, oral or written, and any other communications between the parties relating to the subject matter
of this agreement.
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Sustainable Project Goals Exhibit
This document has important legal consequences. Consultation with an attorney is recommended with
respect to its completion or modification and its relation to the other Contract Documents set forth in DBIA
Document No. 525, Standard Form of Agreement Between Owner and Design-Builder Lump - Sum (2010
Edition) or DBIA Document No. 530, Standard Form of Agreement Between Owner and Design-Builder Cost Plus Fee with an Option for a Guaranteed Maximum Price (2010 Edition).

PROJECT:

(Include Project name and location as it will appear in the Contract Documents)

Article 1
Project Goals
1.1
The Parties shall discuss prior to execution of the Design-Build Agreement the extent to which
they will incorporate sustainable design elements, including whether LEED® Certification will be required,
under the guidelines of the U.S. Green Building Council’s (USGBC) LEED® Rating Systems. The Parties
can either select one or both of the boxes below as they deem appropriate.
It is the shared goal of the Parties to design and construct a Project that imposes a
minimal negative impact on the environment while maximizing the health and comfort of the
Project’s users and occupants by exploring commercially available sustainable design products,
technologies, and practices that can be incorporated into the Project. Accordingly, Design-Builder
and Owner shall discuss with the Design Consultant, during the design phase, and incorporate
into the Project, design and construction methods, materials and systems for an environmentally
beneficial, cost effective, and resource efficient Project. This may include sustainable practices
that impact the Project site, energy and water use, materials, indoor air quality, and maintenance,
provided that the sustainable design elements and construction practices are consistent with the
Contract Price and Project Schedule. In the event said sustainable design elements and practices
are not included in the Basis of the Design Documents or the Contract Price and Project
Schedule, Design-Builder will be entitled to a Change Order.
and/or
Owner and Design-Builder agree that a shared goal is that the Project will achieve (1) the
following sustainable rating system
, or (2) the following
level of LEED® certification under version
of the USGBC’s
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[E.g., New Construction & Major Renovations, Core and Shell,
Commercial Interiors, etc.] Rating System.
Certified

Gold

Silver

Platinum

1.2
The requisite credits to achieve the applicable LEED® certification will be set forth in the Basis of
Design Documents if feasible. If it is not feasible to ascertain the achievable LEED® credits as part of the
Basis of Design Documents, the Design-Builder and Owner will work together as part of the design
development process described in Section 2.4 of the DBIA Document No. 535, Standard Form of General
Conditions of Contract Between Owner and Design-Builder (2010 Edition) (“General Conditions of
Contract”) to identify the achievable LEED® credits. In the event said LEED® credits are not included in
the Basis of Design Documents or the Contract Price and Project Schedule, Design-Builder will be
entitled to a Change Order.

Article 2
Project Commissioning
2.1
The Parties agree that if LEED® certification is required, that an independent Commissioning
Authority (CxA) shall be retained to lead, review, and oversee the completion of all commissioning
process activities, including monitoring compliance with the Contract Documents and completing all
necessary documentation for commissioning credits. The CxA shall be a LEED® Accredited Professional
(LEED® AP) and meet the credit requirements of the applicable LEED® rating system. The CxA shall
report results, findings and recommendations directly to the Owner, with a copy to the Design-Builder.
2.2
The CxA shall conduct, consistent with the review requirements of the LEED® rating system, the
necessary commissioning design reviews of the Basis of Design Documents and design documents prior
to completion of the Construction Documents, and back-check the review comments in subsequent
design submissions. The CxA shall also review Design-Builder’s submittals applicable to systems being
commissioned for compliance with the Basis of Design Documents. This review shall be concurrent with
Design Consultant’s reviews and submitted to the Design-Builder and the Owner.
2.3

The CxA shall be retained by:
Design-Builder, as part of the Contract Price;
The Owner, as an independent consultant.

2.4

The CxA shall provide the following level of service:
Fundamental Building Systems Commissioning
Enhanced Commissioning
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Article 3
Legal Requirements
3.1
The parties will discuss whether LEED® certification or other sustainable standards are required
by law (Legal Requirements). The Owner shall be responsible to identify any such requirements
applicable to the Project and the Design-Builder is entitled to rely on the Owner’s representations without
any independent verification.
3.2
The Design-Builder shall not be liable for any costs or delay due to changes in the law after
establishment of the agreed Contract Price which increases the cost or time for completion of the Project
due to sustainable requirements.
3.3
The Owner has identified the following Legal Requirements for the Project that relate to
sustainable design:
(Insert here any ordinance, statute, executive order or other Legal Requirement; if nothing is
inserted here, it is presumed that there are no applicable requirements.)

3.4
The Design-Builder acknowledges that as a matter of law the Project is obligated to satisfy or
achieve the level of LEED® certification or other sustainable standards identified in the above-cited Legal
Requirements. Owner recognizes that the ultimate decision to certify the Project under a LEED® Rating
System and/or the satisfaction of other sustainable standards is dependent on a variety of circumstances,
including the subjective determination of the USGBC and/or other interested organizations or entities.
Therefore, Owner and Design-Builder pledge to each other to use best efforts to satisfy or achieve the
level of LEED® certification or to satisfy the other sustainable standards indicated in the Basis of Design
Documents or mandated by Legal Requirements.

Article 4
Remedies
4.1
In the event that the Project fails to satisfy or obtain such level of LEED® certification or other
sustainable standards as identified or as required by the Legal Requirements, the parties agree to file a
timely appeal to the USGBC, or other appropriate entity, of such action. The costs of such appeal shall be
paid for by the Owner.
4.2
In the event that, after a timely appeal to the USGBC or other certifying organization, the Project
fails to satisfy or obtain such level of LEED® certification or other sustainable standards as are identified
in, or as required by the Legal Requirements, the parties agree as follows:
(check the appropriate box below)
Waiver. In no event shall the failure of the Project to satisfy or obtain such level of LEED®
certification or other sustainable standards be deemed a breach of contract, or otherwise
actionable by the Owner, and any claims for failure of Design-Builder to satisfy or achieve LEED®
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certification at any level or other sustainable standards are hereby waived by the Owner against
Design-Builder.
or
Liquidated Damages. Design-Builder has a contractual obligation to satisfy or achieve
the level of LEED® certification indicated above and/or to satisfy or achieve other sustainable
standards as are identified, or as required by the Legal Requirements, provided the Owner has
fully satisfied its obligations in relation thereto. In the event such level of LEED® certification or
other sustainable standards are not satisfied or achieved, subject to a timely filed appeal, and
provided the Owner has fully performed its obligations in relation thereto, Design-Builder agrees
to pay the Owner the following amount not by way of penalty, but as liquidated damages, the sum
of
Dollars ($
). DesignBuilder shall not be liable for any other related damages including, but not limited to
consequential damages as identified in the General Conditions of Contract.
or
Limited Obligation to Cure. Design-Builder has an obligation to cure the situation
through the addition, replacement or correction of materials, configurations, systems or
equipments in order to obtain the level of LEED® certification indicated above and/or to satisfy or
achieve other sustainable standards as are identified, or as required by the Legal Requirements,
provided the Owner has fully satisfied its obligations in relation thereto. However, DesignBuilder’s obligation is limited to:
Design-Builder’s remaining contingency (if a GMP contract);
Design-Builder’s share of the savings (if a GMP contract); or,
The sum of

Dollars ($

).

Article 5
Experimental Products, Design or Systems
5.1
In order to achieve the desired LEED® level of certification or other similar rating, the DesignBuilder or its Design Consultant has recommended the use of the products, materials or building systems
(hereafter “Sustainable Product”) identified on the attached Exhibit 1. The Design-Builder has disclosed
to the Owner that it has limited or no prior professional experience with such Sustainable Product in
actual construction. However, the Design-Builder and its Design Consultant have reviewed technical
literature on the Sustainable Product and, if the Sustainable Product performs as represented by the
manufacturer, the Design-Builder believes that it will meet the Owner’s requirements and help achieve the
desired LEED® certification or other similar rating.
5.2
The Design-Builder has advised the Owner of the risks and benefits of such Sustainable Product,
and that the proposed use of such Sustainable Product is untested with this Design-Builder and,
therefore, experimental. The Design-Builder and Owner have discussed alternative methods, products,
materials or building systems, and the Owner desires, nonetheless, to use the Sustainable Product
identified in Exhibit 1.
5.3
Given all this information, and with full knowledge of the risks and rewards, the Owner consents
to the Design-Builder’s inclusion of the Sustainable Product identified in Exhibit 1 in the Project design.
The Owner understands that the Design-Builder does not warrant the performance of the Sustainable
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Product and, in the event the Owner is not satisfied with the performance of the same, the Owner shall
look solely to the manufacturer, supplier or installer of the same, and waives any claim against the
Design-Builder and its Design Consultant that result from the Owner’s selection of the Sustainable
Product for use on this Project.

Article 6
Miscellaneous
6.1
The registration, certification, credit interpretation ruling and any other fees charged by the
USGBC, The Green Building Certification Institute or other similar organizations shall be paid by the
Owner, directly to such organizations, and shall not be an obligation of the Design-Builder, nor included in
the Contract Price unless otherwise agreed in writing.
6.2
In no event shall the dates of Substantial Completion or Final Completion be contingent on any
certification of the Project to meet any level of the USGBC’s LEED® rating system or other similar system.
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I HAVE READ THIS CONSENT FORM AND UNDERSTAND THAT BY SIGNING BELOW I SIGN THIS
CONSENT AS MY OWN FREE ACT, WITH KNOWLEDGE OF THE RISKS INVOLVED AND SIGN THIS
UNDER NO COERCION OR DURESS.

OWNER:

DESIGN-BUILDER:

(Name of Owner)

(Name of Design-Builder)

(Signature)

(Signature)

(Printed Name)

(Printed Name)

(Title)

(Title)

Date:

Date:
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The license for use of this document expires 1 year from the date of purchase.
To renew your license, visit store.dbia.org.

Questions? We’re here to help.

Contact us

Design-Build Institute of America
1331 Pennsylvania Ave. NW, 4th Floor
Washington, DC 20004
(202) 682-0110
dbia@dbia.org

