
This Edition II Briefing Paper is the second of two Papers that update and expand Briefing Papers 
No. 95-5, “Maximizing Termination for Convenience Settlements,” which focused on fixed-priced 

contracts. These Briefing Papers provide new strategies and cover new topics such as cost-reimburse-
ment contracts, indefinite delivery/indefinite quantity contracts, Federal Acquisition Regulation 
Part 12 commercial item contracts, and avoiding the “Termination for Convenience” clause prohibi-
tion on the recovery of anticipatory profits. Part I, Briefing Papers No. 08-3, provided a background 
discussion of the purpose and effect of the “Termination for Convenience” clause and a review of 
the standard “Termination for Convenience” clauses for various types of contracts, compared the 
cost-based formula used for traditional Government contracts with the modified price-based formula 
used in FAR Part 12 commercial item contracts, summarized pertinent cost principles, and presented 
general strategies for maximizing recovery.1 This Part II addresses how to recover specific costs and 

provides strategies for specific contract types such 
as IDIQ, cost-type, and FAR Part 12 commercial 
item contracts. 

 These two Briefing Papers focus on what costs 
to claim. They are companions to “Preparing Ter-
mination for Convenience Settlement Proposals 
for Fixed-Priced Contracts,” an earlier Paper by 
one of the authors, which focused on how to claim 
costs by putting together an effective termination 
for convenience settlement proposal.2
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Contractor-Caused & Concurrent Delays

 The Government takes the position that a termi-
nated contractor is not entitled to recover for periods 
of delay where the contractor is solely responsible, 
where both the Government and contractor are re-
sponsible (concurrent delay), where neither party is 
responsible, such as in the case of strikes, unusually 
severe weather, floods, fires, or epidemics, or where 
the Government is responsible in its sovereign capacity. 
Such a disallowance appears to be insupportable to 
the extent a contractor does not seek compensation 
in excess of the contract price. 

 As discussed in Part I, a termination for con-
venience in effect converts a fixed-price contract 
into a cost-reimbursement contract.3 A contractor 
is therefore entitled to recover all of its allowable 
(reasonable and allocable) costs up to the contract 
price, which includes any equitable adjustments to 
which a contractor is entitled.4 There is no reason 
to exclude delay costs from this rule. As explained 
by the Armed Services Board of Contract Appeals in 
Worsham Construction Co.: “Even assuming that the 
delayed performance of the contract was caused in 
part by [the contractor], under the [Termination 
for Convenience] clause the contractor is entitled 
to recover all allowable costs.”5 

 Thus, if there is a sufficient contract price 
ceiling, a contractor should be able to recover 
for all days of delay irrespective of responsibil-
ity. If there is not sufficient contract price for 
such a recovery, the contractor can still recover 
for delays for which it is entitled to an equitable 
adjustment (delays caused solely by the Govern-
ment in its contractual capacity). 

 Since there is no need to show entitlement to an 
equitable adjustment unless the contractor seeks to 

recover an amount in excess of the contract price,6 
the total time method could be used to calculate days 
of delay. Under this approach, the number of days 
of delay is the difference between (1) the number of 
days in the original contract schedule to reach the 
stage of performance at the time of termination, and 
(2) the number of days between the time of award 
and the termination for convenience. 

 You should therefore claim all delay costs 
associated with the terminated effort up to the 
contract ceiling regardless of responsibility and 
costs for Government-responsible delays as eq-
uitable adjustments to raise the contract ceiling. 
Recoverable delay costs include the increased cost 
of performance in a later time period (inflation), 
disruption, and unabsorbed overhead. 

 Absent special circumstances, the U.S. Court of 
Appeals for the Federal Circuit requires that the 
Eichleay formula be used to calculate unabsorbed 
overhead for Government-responsible delays.7 The 
following steps are used in the Eichleay formula to 
calculate the amount of recoverable overhead:

Step 1

Step 2

Step 3

Contract billings

Total billings for 
actual contract period

Total overhead for 
actual contract periodX

Overhead allocable to contract

Actual days of contract performance
= Daily contract 

overhead

Daily contract 
overhead

X
Days of delay

= Amount recoverable as unabsorbed overhead

= Overhead allocable to contract
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 There is no reason to use a different formula 
to calculate the cost of non-Government-caused 
delays. However, in Nicon, Inc. v. United States, 
the Federal Circuit suggested in dictum that a 
terminated contractor could claim unabsorbed 
overhead for costs incurred for terminated work 
under the provisions of the FAR “Termination 
costs” cost principle governing the allowability 
of “initial costs.”8 Under this cost principle, a 
terminated contractor can recover initial costs, 
including “[s]tarting load costs not fully absorbed 
because of termination…and related overhead 
costs…result[ing] from factors such as… [i]dle 
time and subnormal production due to testing 
and changing production methods.”9 

 The Federal Circuit’s statement is significant 
because the FAR “Termination costs” cost prin-
ciple does not require a terminated contractor to 
prove Government-responsible delay to recover 
initial costs. Furthermore, the Eichleay formula 
is not used to calculate initial costs. As stated in 
the cost principle:10 

 (4) If initial costs are claimed and have not 
been segregated on the contractor’s books, they 
shall be segregated for settlement purposes from 
cost reports and schedules reflecting that high 
unit cost incurred during the early stages of the 
contract.

 (5) If the settlement proposal is on the inven-
tory basis, initial costs should normally be al-
located on the basis of total end items called for 
by the contract immediately before termination; 
however, if the contract includes end items of a 
diverse nature, some other equitable basis may 
be used, such as machine or labor hours.

 Nevertheless, the Government may be expected 
to argue that (a) the Federal Circuit has held 
that Eichleay is the only permissible method for 
calculating unabsorbed overhead, and (b) in Ap-
plied Cos.,11 the ASBCA, relying on Nicon,12 held 
that a terminated contractor cannot recover 
unabsorbed overhead under the Eichleay formula 
without proving a Government-responsible delay. 
This argument is flawed. 

 First, the requirement to prove Government-
caused delay to recover up to the original contract 
price is inconsistent with the “Termination for 
convenience” clause. As noted above, a termination 
for convenience converts a fixed-priced contract 
into a cost-reimbursement contract. There is no 

need for a contractor to prove entitlement to an 
equitable adjustment up to the original contract 
price.13

 Second, although Applied Cos. and Nicon con-
cerned contracts that were terminated for con-
venience, the contractors based their claims for 
unabsorbed overhead on legal theories other 
than the termination for convenience. Namely, 
the contractor in Applied Cos. claimed unabsorbed 
overhead based on a negligent Government es-
timate14 and, in Nicon, based on a Government-
caused delay.15 As previously noted, the Federal 
Circuit in Nicon suggested that a terminated 
contractor could claim unabsorbed overhead in 
the form of “initial costs” under the contract’s 
“Termination for Convenience” clause relying on 
the FAR “Termination costs” cost principle.16

 Third, the terminated contractor in Applied 
Cos. claimed unabsorbed overhead based on 
a negligent Government estimate and did not 
allege or seek compensation for a contractor-
responsible or concurrent delay. As stated by 
the board: “Appellant does not cite, and we 
are unaware, of any precedent supporting that 
approach to recovery of unabsorbed overhead 
where, as here, performance has begun and 
there was no delay.”17 

 Finally, the Federal Circuit recognizes that 
terminations for convenience are different. In 
Nicon, it permitted a contractor to deviate from 
the Eichleay formula where the Government 
terminated a contract for convenience before 
performance commenced.18 In James M. Ellett 
Construction Co. v. United States, it held that due 
to rules unique to terminations for convenience, 
a termination settlement proposal cannot be 
submitted as a Contract Disputes Act claim.19

Defective Or Nonconforming Work

 Because a termination for convenience converts 
a fixed-price contract into a cost-type contract, a 
contractor is entitled to recover for all of its costs, 
including costs for defective or nonconforming 
work.20 A contractor can recover for defective or 
nonconforming work so long as it was not the result 
of willful misconduct or gross negligence. Mere 
negligence does not bar contractor recovery.21

 © 2008 by Thomson Reuters/West
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 The Government may attempt to disallow the 
cost of defective work based on the FAR require-
ment that the Contracting Officer must deduct 
the “fair value” of termination inventory that 
is “destroyed, lost, stolen, or so damaged as to 
become undeliverable” before title or the risk 
of loss transfers to the Government.22 However, 
this requirement applies only to termination 
inventory—“property purchased, supplied, 
manufactured, furnished, or otherwise acquired 
for the performance of a contract subsequently 
terminated.”23 It does not deny a contractor the 
right to claim its incurred costs for defective or 
nonconforming work.24 You should therefore 
claim the cost of defective or nonconforming 
work in your settlement proposal.

Precontract Costs

 The allowability of precontract costs, in the 
absence of a termination for convenience, is 
governed by the FAR “Precontract costs” cost 
principle, which provides as follows:25 

 Precontract costs means costs incurred before 
the effective date of the contract directly pursu-
ant to the negotiation and in anticipation of the 
contract award when such incurrence is necessary 
to comply with the proposed contract delivery 
schedule. These costs are allowable to the extent 
that they would have been allowable if incurred 
after the date of the contract.

 From this FAR definition, the U.S. Claims 
Court (now renamed the U.S. Court of Federal 
Claims) developed a three-part test to determine 
when precontract costs are allowable outside the 
context of a termination for convenience:26 

(1) The costs must be incurred to meet the 
contract delivery schedule. 

(2) The costs must be incurred directly pursu-
ant to the negotiation and in anticipation 
of the award.  

(3) The costs would have been allowable if 
incurred during contract performance.

 These limitations on the allowability of pre-
contract costs may not apply strictly after a con-
tract is terminated for convenience, however. 
As discussed in Part I, the FAR cost principles 
must be reconciled with and are “subject to” the 

general policy that the termination settlement 
should compensate the contractor fairly.27 After 
a termination, a CO may not ignore the “fair 
compensation” principle and summarily disallow 
precontract costs that are viewed as unallowable 
under the “Precontract costs” cost principle.28 In 
addition, the ASBCA has stated that the earlier 
during contract performance the termination oc-
curs the more likely the precontract costs should 
be allowed.29

Costs Continuing After Termination

 Under the FAR “Termination costs” cost 
principle, a terminated contractor is entitled to 
recover “[c]osts continuing after termination” 
that “despite all reasonable efforts by the contrac-
tor…cannot be discontinued immediately after the 
effective date of termination”30 The cost principle 
further states that “any costs continuing…due to 
the negligent or willful failure of the contractor 
to discontinue the costs shall be unallowable.”31 
Examples of costs continuing after termination 
are idle facilities and idle capacity costs, employee 
compensation and severance pay costs, and war-
ranty and hardware or software upgrade costs.

Idle Facilities & Idle Capacity

 Idle facilities or idle capacity often result from 
a termination for convenience. Although these 
costs are allowable and often substantial, many 
contractors surprisingly fail to claim them. A 
contractor can recover for idle facilities or idle 
capacity resulting from a termination under the 
FAR “Idle facility and idle capacity costs” cost 
principle32 or the “Termination costs” principle 
for “costs continuing after termination.”33

 Idle facilities and idle capacity costs are “costs 
such as maintenance, repair, housing, rent, and 
other related costs; e.g., property taxes, insurance, 
and depreciation.”34 “Facilities” are the contractor’s 
“plant” or “any portion” of the plant including 
land and equipment whether leased or owned by 
the contractor.35 “Idle facilities” are “completely 
unused” facilities; “idle capacity” is the “unused 
capacity of partially used facilities.”36

 Several legally insupportable grounds are often 
advanced by the Government to avoid paying a con-

■
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tractor its allowable idle facilities and idle capacity 
costs following a convenience termination.

 (a) The period claimed exceeds one year. The Gov-
ernment often disallows idle facilities and idle 
capacity costs on the ground that the contractor 
is claiming the costs for more than one year. The 
“Idle facility and idle capacity costs” cost principle 
states that idle facilities costs “are allowable for a 
reasonable period, ordinarily not to exceed 1 year, 
depending upon the initiative taken to use, lease, 
or dispose of the idle facilities.”37 The Defense 
Contract Audit Agency and COs often argue 
that one year is the maximum period for which 
these costs can be recovered. This approach is 
improper. Contractors are entitled to recover idle 
facilities costs for reasonable periods exceeding 
one year as long as reasonable steps are taken 
to eliminate the costs. In allowing recovery for 
a period of two years, seven-and-a-half months, 
the ASBCA stated that “[n]o more is necessary 
to establish a ‘reasonable period’ for the allow-
ability of idle facilities costs beyond a year than 
a showing of diligent or reasonable efforts with 
respect to ‘the initiative taken to use, lease, or 
dispose of such facilities.’” The board recognized 
that “such initiative may be exercised unsuccess-
fully for several years” and thus extended the 
allowability of the costs for the longer period.38

 (b) The facilities are not completely idle. The DCAA 
sometimes mislabels “idle capacity” as “idle facili-
ties” and disallows the amount claimed because 
the “facilities” were not completely idled. Disal-
lowance on this basis is improper. If a contractor 
manages to find some use for facilities left idle 
by a termination, the idle facilities become, by 
definition, “idle capacity” or partially used facili-
ties. Underutilization is all that is required to 
recover for the costs of “idle capacity.”39

 (c) Sales have increased. The DCAA often disal-
lows all costs claimed for idle facilities or idle 
capacity if the contractor has experienced an 
increase in sales. This approach begs the question. 
The issue is whether the contractor experiences 
idle facilities or idle capacity as a result of the 
termination—not whether the contractor’s sales 
volume has changed.

 (d) The facilities are not “special tooling.” The 
Government sometimes disallows idle facility 

or capacity costs because the facility at issue is 
not “special tooling.” The FAR defines “special 
tooling” as tooling, machinery, or equipment of 
such a specialized nature that its use is “limited 
to the development or production of particular 
supplies or parts” or “performance of particular 
services.”40 Although facilities must qualify as 
“special tooling” to recover for “loss of useful 
value” under the FAR “Termination costs” cost 
principle,41 there is no similar requirement to 
recover for idle capacity or idle facilities.

Employee Compensation

 Employee compensation is another type of 
cost continuing after termination. Just as with 
any other cost continuing after termination, the 
contractor must demonstrate it could not reason-
ably discontinue the cost for the cost to be allow-
able.42 Post-termination employee compensation 
is generally not recoverable unless an employee 
is needed to wind up the terminated contract.43 A 
“moral obligation” does not make costs recover-
able.44 Payment for the time it takes to reassign 
employees working on the terminated contract 
to other work would appear to be allowable.

Severance Payments

 Another type of “costs continuing after termi-
nation” allowable under the FAR “Termination 
costs” cost principle is severance pay. Under the 
“Compensation for personal services” cost prin-
ciple, severance pay is allowable to the extent 
it is required either by (1) law, (2) employer-
employee agreement, (3) established policy, or  
(4) circumstances of the particular employment.45 
This appears to be substantially identical to the 
“Termination costs” cost principle provision for 
“costs continuing after termination,” which, as 
noted above, limits allowability to costs that can-
not be discontinued “[d]espite all reasonable 
efforts by the contractor.”46

Warranties & Hardware/Software Upgrades

 As discussed in Part I, the FAR suggests COs 
consider the inclusion of a provision in a settle-
ment of a “complete termination” preserving 
the Government’s rights “concerning defects, 
guarantees, or warranties” and imposing other 
contractor obligations concerning terminated 

■

■

■
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work.47 A contractor should not agree to any 
continuing obligations in a complete termination 
other than those in the “Termination for Conve-
nience” clause without adequate compensation. 
The Government could agree to compensate a 
contractor for such costs as a cost continuing 
after termination. Alternatively, a contractor 
could protect itself by obtaining a release from 
all post-termination performance obligations. 
Such a release should expressly include but not 
be limited to warranty services, repair or replace-
ment of defective work, providing software or 
other upgrades, and similar efforts. A termina-
tion for convenience is partial if the Government 
does not terminate the contractor’s obligations 
to provide warranties and hardware or software 
upgrades. When a termination is partial, a contrac-
tor is entitled to an equitable adjustment for the 
increased cost of performing the nonterminated 
portion of the contract.48 If you find yourself in 
such a situation, you should claim the increased 
cost of performing the nonterminated portion 
of the contract, as discussed in Part I.

Rental Costs

 Under the FAR “Termination costs” cost prin-
ciple, rental costs under unexpired leases are 
allowable in a termination settlement when the 
rental is shown to have been “reasonably necessary 
for the performance of the terminated contract.”49 
After the termination, the contractor must make 
reasonable efforts to minimize the costs to the 
Government.50

 Rental costs are not limited to the contract 
period. They are allowable for the contract pe-
riod existing before the termination and “such 
further period as may be reasonable.”51 A lease 
period exceeding the contract period is reason-
able where the contractor obtained the shortest 
available lease term for necessary facilities.52 As 
with other cost issues, you should avoid Govern-
ment second-guessing, as addressed in Part I. The 
reasonableness of the lease term is determined 
by the contractor’s judgment and circumstances 
existing at the time of the lease—not the post- 
termination hindsight of a Government official.

 The DCAA sometimes limits unexpired lease 
costs for terminated contracts to ownership costs 

based on the FAR “Rental costs” cost principle. 
This nontermination cost principle limits rental 
charges between related organizations to owner-
ship costs.53 Ownership costs will be materially 
below fair market value where rented facilities 
have been depreciated by the related party. Such 
a disallowance appears to be improper. As stated 
in the “Rental costs” cost principle, “The allow-
ability of rental costs under unexpired leases in 
connection with terminations is treated in [the 
“Termination costs” cost principle].”54 Unlike the 
“Rental costs” cost principle, the “Termination 
costs” cost principle does not limit rental costs 
paid to a related organization to ownership costs.55 
Such a disallowance would also be improper if 
it deprived a terminated contractor of fair com-
pensation. As discussed in Part I, a terminated 
contractor’s right to fair compensation under 
FAR 49.201 is paramount and trumps all other 
cost principles.56

Facilities Capital Cost Of Money

 Following a termination for convenience, you 
may be entitled to recover “facilities capital cost 
of money” (FCCOM) under the FAR “Cost of 
money” cost principle.57 Unfortunately, terminated 
contractors often overlook this cost. 

 FCCOM is an imputed amount for the cost of 
capital for facilities allocable to the contract.58 
Recovery of FCCOM does not depend on whether 
the contractor used borrowed funds or equity 
capital for the facilities.59 FCCOM is calculated 
under Cost Accounting Standard 414 for each 
accounting period by multiplying the net book 
value of facilities capital allocable to the contract 
by the interest rate set by the Secretary of the 
Treasury.60

 The allowance for FCCOM is designed to 
encourage contractors to invest in capital assets 
that improve contract performance. FCCOM is 
not interest on borrowing that is unallowable 
under the “Interest and other financial costs” 
cost principle.61

 The “Cost of money” cost principle states that 
for FCCOM to be allowable, it must be “specifi-
cally identified and proposed in cost proposals 
relating to the contract under which this cost is 

 © 2008 by Thomson Reuters/West
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to be claimed.”62 Under a strict application of 
this rule, a contractor would only be entitled 
to FCCOM if it was claimed under all prior cost 
proposals. If the termination for convenience 
settlement proposal is the first cost proposal, 
FCCOM can and should be claimed to maximize 
contractor recovery.63 You should note that the 
ASBCA has allowed FCCOM under the overriding 
“fair compensation” principle even though not 
all the requirements of a prior “Cost of money” 
cost principle were met.64

 “Cost of money as an element of capital assets 
under construction” is another type of “cost of 
money” allowable under the FAR cost principle.65 
This type of “cost of money” is rarely an issue in 
termination cases since it is added to the cost of 
the capital assets under construction rather than 
expensed.

Common Items

 Often the Government will disallow recovery 
for materials, tooling, or other inventory on the 
ground that they are “common items” usable on 
the contractor’s other work. The FAR “Termination 
costs” cost principle provision covering “common 
items” states that the “costs of items reasonably 
usable on the contractor’s other work shall not 
be allowable unless the contractor submits evi-
dence that the items could not be retained at 
cost without sustaining a loss.”66

 Merely because the items are of a type the 
contractor uses on other work does not justify 
disallowance as common items. For disallowance 
to be justified, the contractor must have existing 
projects for the materials or be in a position to 
hold the materials for future projects without in-
curring a loss.67 You can rebut a “common items” 
disallowance by demonstrating that the items 
cannot be retained at cost without sustaining a 
loss.

Costs Under First Article Contracts

 Under a first-article contract, the contractor 
produces a prototype of a new product—the “first 
article.” If the Government approves the first 
article and exercises its purchase option under 

the contract, the contractor produces and deliv-
ers the production units.68 When a contract is 
terminated before first article approval, the FAR 
“First Article Approval” clause would appear to 
preclude any recovery for the costs of production 
units. The clause states:69

Before first article approval, the acquisition of 
materials or components for, or the commence-
ment of production of, the balance of the contract 
quantity is at the sole risk of the Contractor. Be-
fore first article approval, the costs thereof shall 
not be allocable to this contract for (1) progress 
payments, or (2) termination settlements if the 
contract is terminated for the convenience of the 
Government.

 Although this rule appears harsh, there are 
several judicially crafted exceptions. For example, 
where a contractor must order more material 
than necessary for manufacture of a first article 
because of minimum order quantities imposed 
by a supplier, the costs of the excess materials 
that are set aside for production have been held 
to be allowable.70

 Costs relating to production units may also be 
allowable if their incurrence before first article 
approval was necessary to meet the delivery 
schedule. For example, in one case,71 the ASBCA 
held that the cost of special steel for production 
units purchased before first article approval was 
allowable where 30 days were required for its 
delivery and production units were due 25 days 
after first article approval. In another case,72 
the ASBCA allowed recovery of the cost of one 
long-lead-time component requiring advance 
purchase to meet the delivery schedule but de-
nied recovery for the costs of other components 
and production effort not necessary to meet the 
schedule. Although the board in these two cases 
only allowed costs for long-lead-time materials, 
the language and rationale used appear to extend 
to other production costs that must be incurred 
before first article approval to meet the contract 
delivery schedule.

 In addition, the Government can waive, either 
expressly or by its conduct, the application of 
the risk provision of the “First Article Approval” 
clause. The Government waives the risk provision 
through its conduct by insisting on a delivery 
schedule that requires production before first 
article approval,73 approving progress payments 
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for production items,74 and taking possession of 
production units.75 If a review of all the facts and 
circumstances indicates the Government waived 
application of the “First Article Approval” clause, 
a contractor may recover for all costs associated 
with production quantities.76

 You should note that where a contractor incurs 
costs for production units before first article ap-
proval, the first article is subsequently approved, 
and the contract is then terminated for conve-
nience, the contractor may recover production 
unit costs in the termination settlement.77

 The Government may contend that the first 
article costs are unallowable because they were 
also necessary for production units. For example, 
the Government sometimes disallows the costs 
of special tooling built by the contractor for the 
manufacture of the first article on the ground 
that the special tooling would have been used 
for production units had the contract not been 
terminated for convenience before first article 
approval. Disallowance on this basis is improper. 
The “First Article Approval” clause does not pre-
clude the recovery of costs necessary for manu-
facture of the first article. Whether the costs are 
also necessary for production is irrelevant.78

 The Government may also contend that the 
“First Article Approval” clause limits contractor 
recovery in terminations issued before first article 
approval to the first article price. The ASBCA has 
rejected this argument, holding that recovery in 
a termination for convenience is limited by the 
“total contract price” rather than the line item 
price for the first article.79

G&A Expense On Subcontractor Settlements

 The FAR “Termination costs” cost principle pro-
vides that an “appropriate share of the contractor’s 
indirect expense may be allocated to the amount 
of settlements with subcontractors.”80 Contrac-
tors, however, sometimes do not claim general 
and administrative expense on subcontractor 
settlements because the G&A expense block of 
the Standard Form 1435, “Settlement Proposal 
(Inventory Basis),” SF 1436, “Settlement Proposal 
(Total Cost Basis),” and SF 1437, “Settlement 
Proposal for Cost-Reimbursement Contracts,” is 

before the block for subcontractor settlements.81 
You should not fail to claim these allowable costs 
simply because of the layout of the Government’s 
standard form. G&A expense is an allowable cost 
of subcontractor termination settlements even if 
the Government negotiates the final settlement 
with the subcontractor.82

Settlement Expenses

 Under the “Termination costs” cost principle, 
a contractor is entitled to recover as “settlement 
expenses” the accounting, legal, clerical, and 
similar costs of preparing and negotiating its 
settlement proposal, of terminating and settling 
subcontracts, and of storing, transporting, and 
disposing of termination inventory.83 The settle-
ment expenses you may recover include the 
reasonable fees of outside professionals, as well 
as your in-house personnel costs. As discussed 
in Part I, in the event of a termination for con-
venience, you should obtain professional help 
from qualified Government contract attorneys 
and accountants. Terminations for convenience 
present arcane legal and accounting problems, 
and the use of qualified professionals can greatly 
increase your recovery.

 The FAR advises that if settlement expenses are 
“significant,” the contractor must establish “a cost 
account or work order…to separately identify and ac-
cumulate them.”84 Nevertheless, the ASBCA has paid 
in-house settlement expenses based on a contractor’s 
after-the-fact estimates of time expended.85 However, 
to avoid the compromises incident to estimates or 
possible disallowance, you should keep contempora-
neous time sheets. As discussed previously, the costs 
of in-house personnel may be charged as direct costs 
even though such costs normally are included in  
indirect cost pools.86

 You should set up a separate account to accumu-
late settlement expenses for in-house personnel.87 
To avoid double counting, in-house personnel 
costs charged directly as settlement expenses 
should be removed from indirect cost pools.

 The FAR provides that “indirect costs” for 
settlement expenses for in-house personnel 
“normally…shall be limited to payroll taxes, 
fringe benefits, occupancy costs, and immediate 
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supervision costs.”88 The DCAA at one time took 
the position that this provision limited indirect 
charges for all personnel irrespective of whether 
the costs are normally charged directly or indirectly. 
By Memorandum dated November 22, 1996, the 
DCAA revised its Contact Audit Manual to con-
form with cases holding that the FAR limitation 
only applies to employee costs normally charged 
as indirect costs.89 The DCAA no longer disputes 
that a contractor is entitled to follow its normal 
overhead practices for employee costs normally 
charged as direct costs. 

 A contractor is entitled to charge its normal G&A 
expense rate to settlement expense for outside 
professionals such as lawyers and accountants. 
However, if such charges are normally in the 
G&A expense pool, the pool and rate must be 
reduced to reflect these normally indirect costs 
charged as direct costs. 

 A contractor is not precluded from recovering 
settlement expense because litigation has been 
filed. If the purpose of the effort is settlement, a 
contractor is entitled to settlement expense even 
if the matter is in litigation.90 A contractor has also 
been held to be entitled to the costs of attempt-
ing to convince a CO to convert a termination 
for default to a termination for convenience.91

 You should not use contingent fee arrangements 
to compensate your professionals for costs that may 
be recoverable as settlement expense. Contingent 
fees are not recoverable under the FAR.92

 A cost-reimbursement contractor should also claim 
settlement expenses in excess of cost or funding 
ceilings where appropriate, as discussed below.

CDA Interest

Requirements For A “Claim”

 A contractor is entitled to interest from the 
date of submission of a Contract Disputes Act 
“claim.”93 For a submission by a contractor to the 
CO to qualify as a CDA “claim,” it must (1) be in 
writing, (2) request payment of a sum certain, 
(3) be other than an invoice or other routine 
request for payment,94 (4) be certified if for over 
$100,000,95 and (5) request a final decision.96 

■

  A termination settlement proposal prepared 
on the required forms such as SF 1435, SF 1436, 
SF 1437, and SF 1438 for traditional Government 
contracts readily meets requirements (1) through 
(3). (There is no required form for submitting 
termination settlement proposals for FAR Part 
12 contracts for commercial items.)

 To satisfy requirement (4), a CDA certification 
is required if you claim over $100,000 in your 
settlement proposal.97 Such certification must 
state as follows: 98 

 I certify that the claim is made in good faith; 
that the supporting data are accurate and com-
plete to the best of my knowledge and belief; 
that the amount requested accurately reflects 
the contract adjustment for which the contractor 
believes the Government is liable; and that I am 
duly authorized to certify the claim on behalf of 
the contractor.

 If the certification is defective and the CO so 
notifies the contractor within 60 days after claim 
submission, the CO need not issue a final deci-
sion.99 Otherwise the CO must, within 60 days of 
claim submission, issue a final decision or advise 
the contractor when a final decision will be is-
sued.100

 The preprinted “Certificate” appearing before the 
signature block on required termination forms such 
as SF 1435, SF 1436, SF 1437, and SF 1438 does not 
meet CDA certification requirements.101 Accordingly, 
a CO could refuse to issue a final decision within the 
60-day window. If the CO ignores such a “defective 
certification” and issues a final decision, the defect 
is correctable anytime up to the entry of final judg-
ment in the litigation of the claim.102

 Under the plain language of the CDA, a termi-
nation proposal would qualify as a CDA “claim” 
entitling the contractor to interest if requirements 
(1) to (4) are met and the contractor satisfies 
requirement (5) by requesting a final decision. 
However, in addition, the Federal Circuit has im-
posed the requirement of (6) an “impasse.”103 

 In James M. Ellett Construction Co. v. United States, 
the Federal Circuit held that a termination settle-
ment proposal, when initially submitted, is not a 
“claim” because “it is for the purpose of negotiation, 
not a contracting officer’s decision.”104 However, 
a termination settlement proposal ripens into a 
CDA “claim” that accrues interest if negotiations 
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reach an “impasse.”105 Ellett concerned a termi-
nation for convenience settlement proposal and 
request for equitable adjustment under the same 
contract. Each was separately submitted as a CDA 
claim. The court held that the separate request 
for equitable adjustment was a claim when submit-
ted.106 In a subsequent decision, Rex Systems, Inc. 
v. Cohen, the Federal Circuit held that there is no 
impasse converting a settlement proposal into a 
CDA claim entitling a contractor to interest if a 
settlement is ultimately reached.107

 Thus, to recover interest under a pure termina-
tion for convenience settlement proposal—i.e., 
one that does not include a request for equitable 
adjustment—a contractor should submit the re-
quired certification and request a final decision 
at the first indication of an impasse. If a con-
tractor is entitled to an undefinitized equitable 
adjustment on the terminated contract, it could 
recover interest on its equitable adjustment by 
submitting it separately as a CDA claim as the 
contractor did in Ellett. However, this may make 
the cost of preparing the request for equitable 
adjustment unallowable claim preparation costs, 
as discussed below. 

 A contractor should insist on the payment of 
interest as part of any settlement. The Federal 
Circuit’s decision in Rex poses the question of 
what came first, the chicken or the egg. If there 
is no settlement, there is an impasse. To extricate 
itself from the impasse, the Government must 
therefore pay interest.

 If a contractor is entitled to an equitable ad-
justment on the terminated contract, it should 
consider submitting its equitable adjustment 
separately as a CDA claim as the contractor did 
in Ellett. If the termination settlement proposal 
includes a request for equitable adjustment that 
could be submitted as a CDA claim or follows a 
termination for default that is being challenged, 
the contractor should consider certifying it and 
submitting it separately as a CDA claim. 

Interest vs. Settlement Expenses/REA  
 Preparation Costs

 A contactor wants to recover both its (a) cost 
of preparing a termination settlement proposal 
and (b) interest on such submission. However, 

■

steps taken to recover proposal preparation costs 
can preclude the recovery of interest and vice 
versa. 

 In recent years, the U.S. Court of Appeals for 
the Federal Circuit has issued a series of decisions 
that has made this a confusing and rapidly chang-
ing area of the law. With that said the current 
state of the law can be summarized as follows:

(1) Attorneys’ fees and other costs of preparing 
and negotiating a termination for conve-
nience settlement proposal are recoverable 
as settlement expense.108

(2) Attorneys’ fees and other costs of preparing 
and negotiating a request for equitable ad-
justment incident to contract performance 
are recoverable as part of the equitable 
adjustment.109 

(3) Attorneys’ fees and other costs of prepar-
ing and pursuing a CDA claim against the 
Government are unallowable.110 

(4)  Interest is allowable on CDA claims from 
the time of submission.111

(5) A termination for convenience settlement 
proposal is submitted for negotiation and 
therefore is not a claim when submit-
ted.112

(6) Certification and a request for final deci-
sion after an impasse arises on a termina-
tion for convenience settlement proposal 
converts the termination settlement pro-
posal into a CDA claim.113

(7) Certification and request for a final de-
cision of an REA converts it to a CDA 
claim.114

(8) The ASBCA has held the cost of efforts to 
reach a negotiated resolution of termina-
tion for convenience settlement proposal 
after it becomes a CDA claim are recover-
able as settlement expense.115

(9) The ASBCA has held the cost of efforts to 
reach a negotiated resolution of an REA 
after it becomes a CDA claim are allow-
able,116 while the Court of Federal Claims 
has held such costs are not allowable.117 
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(10) A contractor is not precluded from recover-
ing settlement expense because litigation 
has been filed. If the purpose of a post-
litigation effort is settlement a contractor 
is entitled to settlement expense.118 

(11) If a negotiated resolution is reached of a 
termination settlement proposal that was 
converted to a claim, interest is not allow-
able because the negotiated resolution 
renders it no longer a claim.119   

 It is impossible to concoct a single strategy to 
deal with all scenarios. What is in a contractor’s 
best interests will depend upon balancing the 
amount recoverable as settlement expense or REA 
preparation cost against the amount recoverable 
as CDA interest.

 With that said, a potential strategy that may 
be appropriate for some situations is as follows:

(a) File an REA separately and as part of a 
termination for convenience settlement 
proposal. To avoid allegations of fraud, be 
sure to indicate in each submission that 
although recovery based on the same facts 
is sought in separate submissions, only one 
recovery is sought.

(b) Convert the submissions into a CDA claim 
if the Government disputes them or fails 
to act within a reasonable time.

(c) Refuse to settle without payment of CDA 
interest.

This strategy may enable a contractor to maxi-
mize recovery of both settlement expenses/REA 
preparation costs and CDA interest.

 This is a rapidly changing area of law. Before 
deciding on a course of action, you should check 
the most recent judicial pronouncements, espe-
cially those by the Federal Circuit.

Specific Contract Types

IDIQ Contracts 

 As noted in Part I, the Government’s failure 
to order the guaranteed minimum in an IDIQ 
contract is a breach of contract unless the Govern-

■

ment terminates the unordered portion of the 
guaranteed minimum for convenience during the 
contract period.120 Often contractors will notify the 
Government of its failure to order the guaranteed 
minimum before the end of the performance 
period in order to obtain additional business. 
This is not to the contractor’s advantage since the 
Government can avoid liability for anticipatory 
profits by terminating for convenience.121 The 
contractor could recover more if it lets sleeping 
dogs lie and files a claim for breach of contract, 
including anticipatory profits, after the period 
for performance has expired.

Service Contracts 

 Service contracts, other than FAR Part 12 con-
tracts for commercial services, may contain either 
the FAR 52.249-2 “Termination for Convenience 
of the Government (Fixed-Priced)” clause, which 
is not limited to services, or the FAR 52.249-4 
“Termination for Convenience of the Govern-
ment (Services) (Short Form)” clause.

 Whether the “Termination for Convenience 
of the Government (Services) (Short Form)” 
clause is used has a significant effect on contrac-
tor recovery. Under the other “Termination for 
Convenience” clauses for noncommercial items, 
a contractor is generally entitled to recover its 
allowable costs (which, as discussed in these 
Papers, include certain costs continuing after 
termination), settlement expense, and profit.122 
Under the “Termination for Convenience of the 
Government (Services) (Short Form)” clause, 
the Government is “liable only for payment…for 
services rendered before the effective date of 
termination.”123

 The FAR limits the use of the “Termination 
for Convenience of the Government (Services) 
(Short Form)” clause to instances where the CO 
determines the successful offeror will not incur 
substantial charges in preparation for and in 
carrying out the contract and would, if termi-
nated for the convenience of the Government, 
limit termination settlement charges to services 
rendered before the date of termination.124

 After a termination for convenience, a service 
contractor is faced with two issues. First, does the 
contract include the short form services clause, 

■
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which limits recovery to services rendered? If the 
short form clause is not included, the contractor’s 
termination for convenience recovery is not limited 
to services rendered. Second, if the short form 
clause is included, was its inclusion reasonable 
under the standards set forth in the FAR?

  As previously discussed in Part I, under the 
Christian doctrine, clauses required by law or 
regulation will be “read into” a Government 
contract even though not actually included in 
the contract.125 Where the inclusion of the “Ter-
mination for Convenience of the Government 
(Services) (Short Form)” clause is an abuse of 
discretion, judges have used the Christian doctrine 
to substitute the appropriate “Termination for 
Convenience” clause. For example, the ASBCA 
found an abuse of discretion in the inclusion of 
the short form clause in a guard service contract 
where the contractor was required to provide 
weapons and uniforms. The board reasoned 
that such items provided the basis for a claim 
for “other than services rendered.”126 Similarly, 
the General Services Administration Board of 
Contract Appeals held erroneous the use of the 
short form clause in a contract for maintenance 
services. The board stated that because of startup 
costs, a determination could not be made that a 
termination for convenience claim would not result 
in a claim for “other than services rendered.”127

Cost-Type Contracts

 (1) Invoke the “fair compensation” principle. The 
general principle that a contractor whose contract 
is terminated for convenience is entitle to “fair com-
pensation,” discussed in Part I, is set forth in FAR 
49.201. FAR 49.201 is a part of FAR Subpart 49.2, 
“Additional Principles for Fixed-Priced Contracts 
Terminated for Convenience.” It would therefore 
appear to apply only to fixed-priced contracts. 
However, the Federal Circuit has applied the “fair 
compensation” principle to a cost-reimbursement 
contract.128 A cost-reimbursement contractor 
terminated for convenience should therefore 
invoke the “fair compensation” principle and use 
the techniques set forth in these Briefing Papers 
where necessary to recover fair compensation.

 (2) Avoid disadvantageous advance cost agreements. 
Cost-type contractors often enter into advanced 
cost agreements with the Government concern-

■

ing the allowability of costs. Such agreements 
often unfairly restrict the allowability of termina-
tion costs. The Federal Circuit has held that the 
“Termination for Convenience” clause in a cost-
reimbursement contract overrides advance cost 
agreements.129 A cost-reimbursement contractor 
terminated for convenience should therefore not 
limit termination costs proposed to those allow-
able under an advanced cost agreement.

 (3) Claim settlement expense in excess of LOC and 
LOF cost ceilings where appropriate. A cost-type 
contractor’s recovery is limited by the “Limita-
tion of Cost” (LOC) clause in nonincrementally 
funded contracts130 and “Limitation of Funds” 
(LOF) clause in incrementally funded contracts.131 
The LOC and LOF clause cost limitations apply 
to termination costs.132 

 The Government waives cost limitations for 
settlement expense where it terminates a cost-
reimbursement contract for convenience with 
knowledge that cost limitations have been ex-
ceeded.133 Should you find yourself in such a 
situation, be sure to claim settlement expense 
in excess of the LOC and LOF ceilings.

FAR Part 1� Commercial Item Contracts

 The “Termination for Convenience” clause for 
Government purchases of commercial items ap-
pears as paragraph (l) of the FAR 52.212-4 Terms 
and Conditions—Commercial Items” clause. 
Paragraph (l) provides as follows:

  (l) Termination for the Government’s conve-
nience. The Government reserves the right to 
terminate this contract, or any part hereof, for 
its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop 
all work hereunder and shall immediately cause 
any and all of its suppliers and subcontractors to 
cease work. Subject to the terms of this contract, 
the Contractor shall be paid a percentage of the 
contract price reflecting the percentage of the 
work performed prior to the notice of termina-
tion, plus reasonable charges the Contractor can 
demonstrate to the satisfaction of the Government 
using its standard record keeping system, have 
resulted from the termination. The Contractor 
shall not be required to comply with the cost ac-
counting standards or contract cost principles for 
this purpose. This paragraph does not give the 
Government any right to audit the Contractor’s 
records. The Contractor shall not be paid for any 
work performed or costs incurred which reason-
ably could have been avoided.

■
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  The formula for recovery is (1) the percent-
age of the work performed before the notice 
of the termination, plus (2) any charges the 
contractor can demonstrate directly resulted 
from the termination.134 As discussed in Part I, 
this modified price-based formula appears to 
be a departure from the cost-based formula for 
traditional Government contracts, which permits 
recovery of (a) allowable costs incurred in the 
performance of the work, (b) certain “continu-
ing” (post-termination) costs, (c) a reasonable 
profit for work performed, and (d) reasonable 
settlement expenses.135 A terminated commercial 
item contractor is required to mitigate costs. As 
the clause states, “The Contractor shall not be 
paid for any work performed or costs incurred 
which reasonably could have been avoided.”136

 The FAR provides that COs may use FAR Part 
49, which applies to noncommercial item con-
tracts, “as guidance” to the extent that it does 
not conflict with FAR Part 12 and the “Contract 
Terms and Conditions—Commercial Items” 
clause at FAR 52.212-4.137 Unlike the FAR clauses 
and implementing rules for traditional Govern-
ment contracts, the commercial items clause and 
rules do not provide a deadline for submitting 
a termination settlement proposal138 or proposal 
for costs resulting from a partial termination 
for convenience,139 do not limit recovery to the 
contract price (including undefinitzed equitable 
adjustments),140 do not provide for partial pay-
ments before settlement,141 and do not require 
submission of settlement proposals on required 
forms with certifications.142 There has been little 
case law regarding the applicability of the FAR Part 
49 requirements governing traditional Govern-
ment contracts to commercial item contracts.

 In Jon Winter & Associates, the Department of 
Agriculture Board of Contract Appeals stated in 
dictum that “[c]osts incurred are not the measure 
of relief…rather relief is to reflect the percentage of 
work performed and reasonable charges that have 
resulted from the termination.” The board held that 
amounts due for deliverables under the “Payments” 
clause do not necessarily reflect the percentage of 
work performed. It also stated in dictum that reason-
able charges include “reasonably incurred costs in 
anticipation of performing the entire contract.” Such 
cost would be allowable as initial costs under the FAR 

31.205-42 cost principle for traditional Government 
contracts.143 Based on this rationale, it would appear 
that unamortized costs allowable under traditional 
Government contracts such as loss of useful value 
and alterations of leased property would also be al-
lowable under a commercial item contract. 

 In Individual Development Associates, Inc.,144 the 
ASBCA addressed the partial termination for 
convenience of a FAR Part 12 commercial item 
contract. The contractor did not submit evidence 
of percentage of completion at termination or 
costs incurred as a result of the termination. Based 
on this failure of proof, the ASBCA denied the 
contractor’s appeal and ordered the contractor 
to make a partial refund. 

 There is insufficient case law to provide defini-
tive guidance on the applicability of the FAR Part 
49 provisions to commercial item contracts. Nev-
ertheless, several observations can be made. 

 First, there is nothing in the FAR commercial 
item provisions inconsistent with a contractor’s 
right to “fair compensation” as set forth in FAR 
49.201. Therefore, the same techniques for maxi-
mizing convenience termination recovery would 
appear to apply to contracts for commercial items 
subject to the FAR Part 12 rules.

  Second, questions remain to be resolved regard-
ing application of the formula for contractor 
recovery following termination for convenience 
of a commercial item contract, such as (1) how to 
measure the “percentage of the work performed” 
and (2) how to determine what charges “directly 
resulted from the termination.”145 For example, 
is percentage of performance to be mechanically 
calculated based on units delivered or physical 
progress or does it include initial costs allowable 
as under noncommercial item contract termina-
tions? Are charges resulting “directly” from termi-
nation limited to settlement expenses or do they 
include “continuing” (post-termination) costs that 
are expressly allowable for noncommercial item 
contracts? Although the commercial item formula 
for recovery is ambiguous, as noted above, the FAR 
permits COs to continue to use FAR Part 49 for 
guidance to the extent it does not conflict with 
FAR Part 12.146 There appears to be no authority 
permitting a CO to reduce a contractor’s recovery 
below costs allowable under FAR Part 49.
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 Third, there is much similarity between the 
principles for commercial item and traditional 
Government contracts. Payment of the portion 
of the contract price reflecting the percentage of 
work performed in a commercial item contract 
results in a loss adjustment like that in traditional 
Government contracts. Costs resulting from the 
termination in a commercial item contract may 
be similar to traditional Government contract 
termination costs such as unamortized initial 
costs, loss of useful value, rental under unex-
pired leases, alterations of leased property, and 
settlement expense.147 In the event of a partial 
termination for convenience, costs resulting from 
the termination may be the same as costs of an 
equitable adjustment on the nonterminated por-
tion of the contract or unamortized initial costs 
in a traditional Government contract.

 Fourth, although there is much similarity between 
the commercial item and traditional Govern-
ment contract formulae for recovery following 
a convenience termination, failure to present 
the amount claimed using the commercial item 
formula verbiage may result in a Government 
refusal to pay.

 Fifth, although the commercial items clause 
does not set forth a time limit for submitting a 
termination settlement proposal, such a submis-
sion could be time barred by the CDA statute of 
limitations on claims148 and the doctrine of laches. 
The CDA requires that contractor claims be 
submitted within six years of accrual.149 The FAR 
defines the date of accrual as “the date when all 
events, that fix the alleged liability…and permit 
assertion of a claim were known or should have 
been known.”150 The Government might argue 
this is the date of termination since estimates can 
be used for costs resulting from the termination. 
A contractor could argue that the claim does 
not accrue until actual cost data for all costs are 
available. Such a time period is arguably open-
ended since a contractor can incur costs resulting 
from the termination such as settlement expense 
indefinitely. Laches is a judicial doctrine that 
bars claims where the claimant’s delay in bring 
suit prejudices the defendant. Elements are (a) 
unreasonable delay (b) that causes economic 
prejudice or injures the defendant’s ability to 
present its defense.151

 Sixth, although the FAR Part 12 rules do not 
provide for partial payments as part of the ter-
mination process, partial payments appear to be 
available. Such payments could be made under 
the FAR Part 49 provisions for traditional Govern-
ment contracts,152 and, as previously noted, the 
FAR permits COs to continue to use FAR Part 49 
for guidance to the extent it does not conflict 
with FAR Part 12.153 A partial payment could also 
be made under the provisions in FAR Part 12 for 
commercial item financing.154

 Seventh, a commercial item contractor has the 
same good faith obligations even though submis-
sion is not on standard forms with certifications. 
Misrepresentation could subject the contractor to 
severe penalties for civil155 and criminal fraud.156 
Also, as previously noted, a certification is required 
to convert the settlement proposal into a CDA 
claim if an impasse arises.157

 Eighth, the Government often relies on the FAR 
Part 49 rules to deny recovery of post-termination 
unabsorbed overhead in convenience termina-
tion settlements under traditional Government 
contracts. The stated reason is that such costs are 
for a contractor’s ongoing business rather than 
the terminated contract.158 This rationale may not 
apply to FAR Part 12 commercial item contracts. 
Post-termination unabsorbed overhead is clearly 
a cost resulting directly from the termination 
within the meaning of the FAR’s formula for 
recovery for commercial item contracts.159 The 
argument for allowability of these costs is further 
buttressed by (a) Uniform Commercial Code  
§ 2-708(2), which defines “damages” as includ-
ing “reasonable overhead,” (b) commercial law 
cases awarding unabsorbed overhead,160 and  
(c) the fact that the limitations on allowability 
in the FAR Part 31 cost principles are expressly 
inapplicable in the settlement of commercial item 
contract convenience terminations.161

 Finally, the commercial item contract provisions 
deprive the Government of its right to audit the 
contractor’s records after a termination for conve-
nience.162 However, a contractor still has the burden 
of proving its costs. If a CO issues a final decision 
denying the costs, thus forcing the contractor to 
litigate, the Government would be entitled to obtain 
the information in discovery in litigation.
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     These Guidelines are intended to assist a con-
tractor in maximizing its recovery after a contract 
has been terminated for convenience. They are 
not, however, a substitute for professional rep-
resentation in any given situation.

	 1.			 Keep in mind that a termination for con-
venience converts a fixed-price contract to a cost-
reimbursement contract. As a result, a contractor 
is entitled to recover all allowable costs up to the 
contract price without demonstrating entitlement 
to an equitable adjustment. The contract price 
includes any equitable adjustments to which a 
contractor is entitled.

 2.    Remember that because of the conversion 
to a cost-reimbursement contract, a fixed-priced 
contractor should be entitled to recover all delay 
costs, including those for contractor-caused or 
concurrent delays up to the contract price. Be 
aware of the arguments to counter the Govern-
ment position that such costs are unallowable.

 3.	   Bear in mind that because of the conver-
sion to a cost-reimbursement contract, a fixed-
priced contractor is similarly entitled to recover 
the cost of defective or nonconforming work.

	 4. Remember that although precontract costs 
are sometimes unallowable under the FAR cost 
principles, they are allowable in the context of 
a termination for convenience if necessary for 
“fair compensation.”

	 5. Claim any idle facilities or idle capacity costs 
incurred despite your unsuccessful efforts to dis-
continue them. Remember that recovery of these 
costs is not limited to one year but to a “reasonable 
period,” and that the facilities need not be com-
pletely idle or qualify as “special tooling.”

	 6. Be aware that the FAR suggests that a CO 
consider including a provision in a settlement agree-
ment for a complete termination that would require 
contractors to correct defects, provide warranty work 
on delivered items, and perform other terminated 
work. You should not agree to such a provision without 
adequate compensation. 

	 7. Claim unexpired lease costs if the lease 
cannot be terminated or the property sublet 

and the leased property and the lease term were 
necessary when acquired.

	 8. Be aware that (a) you are entitled to facili-
ties capital cost of money under the FAR if you 
claimed cost of money in prior cost proposals 
or the termination settlement proposal is the 
first cost proposal, and (b) the ASBCA has held 
a terminated contractor was entitled to FCCOM 
under the “fair compensation” principle when 
all requirements under a prior version of the 
regulation were not met.

	 9. Do not accept “common items” disallowances 
for items you cannot use or hold without incurring 
a loss.

	 10. Bear in mind that production costs incurred 
before first article approval are allowable if (a) the 
costs were incurred due to a supplier’s requirements 
for minimum order quantities or were necessary to 
meet the production schedule, (b) the “First Article 
Approval” clause is waived, or (c) the costs were 
also necessary for manufacture of the first article. 
The recovery of costs incurred before first article 
approval is not limited to the line item price of the 
first article.

	 11. Remember to claim G&A expenses on sub-
contractor settlements. Do not be confused by 
the layout of the standard forms for termination 
settlement proposals for traditional Government 
contracts. Note that there are no forms for FAR 
Part 12 commercial item contracts.

	 12. Remember that you are entitled to recover 
settlement expense for attorneys, accountants, 
and other costs of preparing and presenting 
your termination settlement proposal. It is to 
your advantage to retain knowledgeable profes-
sionals since this is an arcane area of law where 
knowledge and experience can make a significant 
difference in the amount of recovery.

	 13. Do not use contingent fee arrangements for 
the preparation and presentation of your termi-
nation settlement proposal. Contingent fees are 
unallowable under the FAR. 

	 14. To facilitate recovery of settlement expenses, 
make sure that in-house personnel keep time 
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sheets. Charge the time of in-house personnel di-
rectly in your termination settlement proposal. 

	 15. Remember to claim the cost of post-litigation 
efforts to reach a negotiated resolution of a termina-
tion settlement proposal as settlement expense.

	 16. Follow normal G&A expense practices on 
settlement expense for in-house personnel nor-
mally charged directly and outside professionals. 
The FAR limitation on G&A expense on settle-
ment expense only applies to normally indirectly 
charged personnel charged directly.

	 17. Be aware of the tradeoff between the recovery of 
settlement expense/REA preparation costs and CDA 
interest. Settlement expense and REA preparation 
costs are generally allowable before a termination 
settlement proposal and/or REA are converted into 
a CDA claim by certification and request for a final 
decision. However, interest is not recoverable until 
a termination settlement proposal and/or REA are 
converted into a CDA claim.

	 18. Keep in mind that a termination for con-
venience settlement proposal cannot be a CDA 
claim when submitted unless the contractor is 
simultaneously attempting to convert a default 
termination to a convenience termination. 

	 19. Remember that efforts to reach a negotiated 
resolution after suit is filed may be recoverable as 
settlement expense or allowable contract adminis-
tration costs in the case of an REA not combined 
with a termination settlement proposal.

	 20. Be aware of possible strategies for maxi-
mizing the amount recovered for the combined 
total of settlement expense/REA preparation 
costs and interest.

	 21. Let sleeping dogs lie. The failure to order 
the guaranteed minimum on an IDIQ contract 
is a breach of contract entitling a contractor to 
anticipatory profits unless the contract is termi-
nated for convenience during its performance 
period. If you do not call the failure to order 
the guaranteed minimum to the Government’s 
attention during the performance period, it is 
less likely to terminate for convenience.

	 22. Do not let the FAR 52.249-4 “Termination 
for Convenience of the Government (Services) 

(Short Form)” clause for services limit recovery if 
it has been improperly included in the contract. 
The clause limits recovery to payment for services 
rendered and can be used only if the CO deter-
mines the contractor would not incur significant 
costs in preparing to perform and in performing 
the contract. Where the short form clause has 
been inappropriately included, judges have used 
the Christian doctrine to substitute the appropriate 
termination for convenience clause. 

	 23. Remember that the Federal Circuit has 
extended the “fair compensation” principle to 
cost-reimbursement contracts. A cost-type contrac-
tor should therefore use it and other strategies 
set forth in these Briefing Papers to maximize 
recovery. 

	 24. Keep in mind that a “Termination for Con-
venience” clause overrides advance cost agree-
ments that may be disadvantageous to a contractor 
following a termination for convenience.

	 25. Remember that when the Government 
terminates a FAR Part 12 commercial item con-
tract for convenience, the contractor is entitled 
to recover (a) the percentage of contract price 
reflecting the percentage of work performed 
before the notice of termination and (b) any 
charges the contractor can demonstrate resulted 
directly from the termination. This is a modified 
price-based formula different from the cost-based 
formula used to determine recovery in traditional 
Government contracts.

	 26. Remember that when a commercial item 
contract is terminated for convenience, the CO 
may use principles applicable to traditional 
Government contracts in determining recovery 
if not inconsistent with the FAR commercial item 
provisions.

	 27. A contractor should use the same techniques 
for maximizing recovery in commercial item 
contracts as in traditional Government contracts. 
There is nothing in the FAR commercial item 
provisions inconsistent with a contractor’s right 
to fair compensation.

	 28. Remember that although the commercial 
item clause does not set forth a time limit for the 
submission of a settlement proposal, submission 
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may be barred by the six-year statute of limita-
tions on claims against the Government or the 
judicial doctrine of laches.

	 29. Be aware of the potential similarity be-
tween the principles for commercial item and 
traditional Government contracts. Payment of 
the portion of the contract price reflecting the 
percentage of work performed in a commercial 
item contract results in a loss adjustment like 
that in traditional Government contracts. Costs 
resulting from the termination in a commercial 
item contract appear to be similar to traditional 
Government contract termination costs such as 
unamortized initial costs, loss of useful value, 
rental under unexpired leases, alterations of 
leased property, and settlement expense. In the 

event of a partial termination, costs resulting 
from the termination appear to be similar to an 
equitable adjustment on the nonterminated por-
tion or unamortized initial costs in a traditional 
Government contract. 

	 30. Keep in mind that although there is much 
similarity between the commercial item and 
traditional Government contract formulae, 
failure to present the amount claimed using the 
commercial item formula verbiage may result 
in a Government refusal to pay.

	 31. Be aware that the termination for conve-
nience of a commercial item contract is not subject 
to the cost principles and the Government does 
not have a right to audit. 
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