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In a rare occurrence, the California Court of Appeal for the Fourth 

Appellate District vacated an arbitration award in Brown v. TGS 

Management Co. LLC in October[1] on the grounds that the arbitrator 

exceeded his authority when he declined to entertain a f acial challenge to 

the employment agreement's confidentiality provision as a de facto 

covenant not to compete. 

 

As a result, employers will need to revisit their nondisclosure 

agreements; employees have a new statutory enforcement tool, and 

arbitrators must consider all statutory and public policy challenges to the 

parties' contractual provisions. 

 

California's Statutory Right to Work 

 

California protects its citizens' right to work, arguably, more so than most other states. 

Section 16600 of the California Business and Professions Code declares every contract that 

restrains "anyone ... from engaging in a lawful profession, trade, or business of any kind is 

to that extent void." Section 16600 only provides three statutory exceptions to this ban.  

 

In most cases challenging noncompetes, the court will examine an explicit noncompete 

clause to determine whether it satisf ies one of those discrete exceptions. 

 

The recent decision from the California state appeals court, however, instructs that now the 

arbitrator must also question whether the clause operates as a covenant not to compete in 

violation of Section 16600. 

 

The Confidentiality Provision 

 

In Brown v. TGS, the employee, Richard Hale Brown, had worked for 10 years for TGS, a 

private limited liability company that engages in a highly computerized form of equities 

trading known as statistical arbitrage. 

 

Brown had signed an extensive employment contract, which included a broad confidentiality 

provision. The contract required Brown to "keep all confidential information in strictest 

confidence and trust" while employed by TGS and afterward. 

 

The contract def ined confidential information as: 

[I]nformation, in whatever form, used or usable in, or originated, developed or 

acquired for use in, or about or relating to, [t]he [b]usiness. 

 

It then defined the business as including: 

 

[W]ithout limitation analyzing, executing, trading and/or hedging in securities and 

f inancial instruments and derivatives thereon, securities-related research, and trade 

processing and related administration. 
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The contract also included a two-year ban on working for a TGS competitor. 

 

The Arbitration 

 

After TGS terminated him, Brown initiated arbitration seeking, inter alia, declaratory relief 

that he could compete against TGS without risk. 

 

After a f ive-day hearing, the arbitrator denied all of Brown's claims and found for TGS, 

ordering Brown to refund his bonuses. The arbitrator found Brown had forfeited his right to 

deferred bonuses by breaching the confidentiality provisions. 

 

Brown facially challenged the confidentiality provision as so broad as to prevent him from 

working in the industry at all. 

 

The arbitrator declined to hear the facial challenge because he could not predict Brown's 

future conduct and also denied the claim as applied because Brown did not adequately 

prove that the provision was unreasonably restrictive in the context of the industry.  

 

The arbitrator further denied Brown's request for equitable relief on the grounds that he had 

stolen TGS's confidential information about its historical earnings by copying the 

electronically stored information onto his cellphone and retaining the information "[a]fter his 

employment was terminated and by providing 'intentionally' false testimony at the hearing 

regarding how he obtained this confidential information." 

 

The Court Decision 

 

When TGS petitioned to confirm the award, Brown moved to vacate it. The trial court 

confirmed the award, and Brown appealed. 

 

On appeal, Brown argued, and the court agreed, that the arbitrator had exceeded his 

authority when he upheld the contract, which, while not illegal in its entirety, would be 

inconsistent with Brown's statutory protections under Section 16600 to pursue lawful 

employment. 

 

The court held that the arbitrator should have declared the confidentiality provision void 

under Section 16600 as overly broad. It found the definitions of confidential information and 

the business strikingly expansive. 

 

Importantly, the court ruled that the arbitrator had to consider Brown's facial challenge to 

the clause under Section 16600 as a disguised covenant not to compete without regard to 

how it would be applied going forward. 

 

The court then proceeded to undertake its own de novo analysis and found the provisions 

void as a de facto illegal noncompete clause. The court concluded that "the confidentiality 

provisions in the Employment Agreement on their face patently violate Section 16600." 

 

The court explained that, collectively, these overly restrictive provisions operate as a de 

facto noncompete provision, which "plainly bar Brown in perpetuity from doing any work in 

the securities f ield, much less in his chosen profession of statistical arbitrage." 

 

In reversing, the court removed the arbitral award that had required Brown to pay his 

former employer more than $2.6 million in attorney fees and costs under a fee-shifting 



agreement in the contract and to repay a 2014 bonus he had received in the amount of 

$652,243. 

 

The Takeaways 

 

For employers, the decision could present a sea change. California's statutory ban on post-

employment covenants, enforceable in most other states, has challenged employers to try 

to f ind legal means to protect confidential information and trade secrets. 

 

Given Section 16600's prohibition, employers in California have turned to enforceable 

nondisclosure agreements to help them prevent post-employment competition and 

solicitation. 

 

Thus, for employers, having an enforceable NDA is essential. 

 

By voiding the scope of nondisclosure provisions on confidential information and setting 

aside an arbitration award that found Brown had breached the confidential information 

provisions of his NDA, the court unprecedentedly limited the NDA's usefulness as an 

employer tool to protect confidences. 

 

While the decision may be limited to its unique facts, particularly the fact that it applied to 

the specialized f ield of statistical arbitrage, employers must now review their NDA 

agreements to ensure the definition of confidential information does not operate as a 

restraint in violation of Section 16600. 

 

Bottom line, for employers, especially those operating in California, Brown now mandates at 

least a review, if  not overhaul, of their confidentiality provisions to ensure that they operate 

suff iciently narrowly as to avoid Section 16600's reach. 

 

For employees, Brown now provides a facial challenge to any broad confidentiality provision 

under California's noncompete restrictions. 

 

More signif icantly, the court's analysis arguably applies to any statutorily protected right. 

Employees may now f ind it worth their time to challenge contractual provisions facially in 

arbitration by dispositive motion practice when those provisions implicate California's 

statutory worker protections. 

 

Further, the court's language, while arguably dicta, extended beyond statutory protections 

and included public policy. Accordingly, employees may be able to now argue that certain 

contractual employment obligations are unenforceable because they violate California's 

public policy. 

 

And f inally, for arbitrators, Brown reminds us to fully entertain all legal challenges presented 

for our consideration and not just the parties' factual disputes. 

 

For arbitrators, the court's decision is also signif icant because typically courts do not review 

arbitration decisions for errors of fact or law. As a result, courts rarely overturn them. 

 

But, here, the court conducted judicial review of the arbitrator's decision under the 

exception that review is appropriate if  the award is inconsistent with an individual's 

statutory rights and conflicts with public policy, citing the California Supreme Court's 1992 

Moncharsh v. Heily and Blase decision.[2] 
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The court reasoned that it could review the decision de novo because the trial court's 

confirmation of the arbitration award conflicted with Brown's rights under Section 16600 to 

pursue lawful employment. 

 

The court's reasoning is slightly circular because the court could only determine that the 

award conflicted with Brown's statutory rights by examining the merits of the award in the 

f irst instance. 

 

Thus, the decision based the right to review the award on its review of the award. 

Consequently, Brown v. TGS suggests that arbitration awards involving the adjudication of 

an individual's statutory rights may now be subject to greater judicial review. 
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