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     >>:  Thank you everyone for joining us today.  This is Cara Crotty; I'm a 

partner with Constangy, Brooks, Smith and Prophete and Counsel to the 

NILG Board.   

     And I am joined today by NILG Board Member Teresa Salinas from 

Cerner Corporation.  

     Before we begin, we want to thank and acknowledge NILG Board 

Members Anita Clemon, Vici Pearson and Valerie Vickers for their 

assistance and valuable insights in helping us prepare for today's 

presentation.   

     The NILG has received a lot of questions and concerns about the 

Executive Order we are discussing today.  And we know there is a 

significant amount of uncertainty regarding the Order and its application to 

federal contractors.  In fact, there is an article just today in the Wall Street 
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Journal about these concerns.  So, we wanted to provide information as 

soon as possible to help people understand what these new requirements 

are.   

     So, for today's session, I'm going to provide an overview of Executive 

Order 13950 and discuss its terms, or at least what I interpret its terms to 

be.  We will be focusing on the portions of the Executive Order that apply to 

contractors.  There are some directives in the order to government 

agencies and to the military, but that is outside the scope of our session.   

     We will provide a list of potential action items for contractors to consider 

when they start their compliance process.  And then I'm going to turn it over 

to Teresa to provide some examples of what we think will be permissible 

and impermissible under the Executive Order.   

     We wanted to start with a couple of disclaimers this afternoon.  First, we 

recognize that this is a political issue and that people have different opinion 

regarding the legality, the appropriateness, and the reasonableness of this 

Executive Order.  We intend to delve into those issues today.  The purpose 

of this session is to neither promote nor challenge the Executive Order.  

Instead, we will be focusing on the Executive Order, itself, and its 

requirements and compliance in what is hopefully an objective and 

informative way without editorializing.  So, for purposes of this webinar 

today, this is a politics free zone.   
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     We also want to note that this presentation should not be construed as 

legal advice.  You, as always, want to consult your own attorneys for 

guidance that is specific to your organization.   

     And finally, we are not necessarily presenting the view or opinions of the 

organizations with which we are affiliated.   

     We are asking you to send your questions about the Executive Order to 

us via the webinar chat feature.  Hopefully, we'll have some time to answer 

some questions at the end.  But more importantly, the NILG would like to 

share your questions with the OFCCP in the hopes that the agency will 

address them and provide guidance on the topics on which contractors 

have uncertainty.  We noticed about an hour ago, the OFCCP has posted 

some FAQs about the Executive Order, but quite frankly, I want to be 

diplomatic here, they are not very helpful, and they are just covering the 

basics.  We know it is early.  And we are hoping that they will expand those 

FAQs and we would like to help them in that regard by providing them with 

what your questions are.  And I think you will see as we go through today's 

presentation that there are many additional unanswered questions and 

areas and opportunities for guidance from the OFCCP.  So, thank you in 

advance for sending us your questions.  They will be provided to the 

OFCCP without attribution.   

     We wanted to start today's session with the background for the 

Executive Order.  It does not just materialize without some basis or some 

foundation.  And I think understanding the context of the Order helps to put 
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the terms of the order, itself, into some perspective and to, ah, I guess 

visualize what the Executive Order would most likely outlaw when it comes 

to employee training.  So, on September 4th of this year, the Office of 

Management and Budget issued a memo to federal agencies objecting to 

the spending of federal funds on training for government workers that 

appeared to be anti-American.  And I apologize for some of the wording on 

some of these slides here.  But I think that the content is important to 

provide the background for the reasoning of the order.  But this memo from 

OMB provided examples of trainings that the Executive Branch found 

offensive.  And it had a few examples.  It discussed training where 

government employees were told that virtually all-white people contribute to 

racism.  Where they were required to say that they benefit from racism.  

And where they were advised that racism is embedded in the belief that 

America is the land of opportunity or in the belief that the most qualified 

person should get the job.   

     As a result, federal agencies were directed to identify all contracts or 

spending on any training on critical race theory, on white privilege, or any 

other training that teaches or suggests that the United States is an 

inherently evil or racist country.  Or that any race or ethnicity is inherently 

evil or racist.   

     The OMB memo was followed by Executive Order 13950 on September 

22nd.  That is obviously what we are talking about today.  The Order states 

that its purpose is to promote economy and efficiency in federal 
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contracting, which is the same thing that every Executive Order aims at 

federal contractors.  And it also says that it seeks to combat offensive and 

anti-American race and sex stereotyping and scapegoating.  The Executive 

Order calls out ideologies that tout America as being structurally racist or 

sexist or that people of a certain race or sex are inherently oppressors.  

The Order then cites two examples of training of federal workers and 

contractor workforces that espoused such theories or ideologies.   

     And I know some people are still signing on, so I kind of want to go back 

to my disclaimer that I said at the beginning that some people might not 

have heard that this is just an informative session.  We are not taking a 

political side here.  We are not promoting or challenging Executive Order.  

We are just, uhm, sharing with you the content of the order itself.   

     So, the Executive Order included some specific examples where 

training occurred and what the training allegedly included.  So, there was a 

training apparently at the Department of Treasury where arguments were 

promoted along the lines of virtually all-white people contribute to racism.  

And that instructed the training leaders to encourage employees to avoid 

narratives that Americans should be more color-blind.  At national 

laboratories there were apparently training materials that stated that racism 

is interwoven into every fabric of America.  And described statements like 

colorblindness and the meritocracy of actions of bias.  And then also at 

Sandia National Laboratory there were apparently materials for 

non-minority males that stated an emphasis on rationality over emotionality 



The following file is the result of Communication Access Realtime Translation (CART) for a person or 
persons with a hearing loss.  The file is not to be used or considered an official record of any kind and 
shall not be distributed to anyone unless permission of all participants and parties has been given. 
 

Stefanie Farrell, CART Provider 
StefanieFarrellCARTProvider.com 

508-918-0572 
“Making all arenas accessible for persons with hearing loss” 

was a characteristic of white males and asked those present to 

acknowledge their privilege to each other.   

     So, the Executive Order proceeds to say that this type of training is 

contrary to the fundamental principles of our country, which is that all 

people are created equal.  While contractors should continue to foster 

inclusive environments that welcome people of all backgrounds and 

characteristics, the Executive Order states that training that perpetuates 

racial stereotypes and division are not appropriate.   

     And then we get to the "therefore" part of the order that sets out the 

bottom-line.  The order says that "it shall be the policy of the United States 

not to promote race or sex stereotyping or scapegoating in the Federal 

workforce or in the Uniformed Services, and not to allow grant funds to be 

used for these purposes.  In addition, Federal contractors will not be 

permitted to inculcate such views in their employees."  All right.   

     So, that is the background.   

     Now that we know the "what" and "why" let's get into the nitty-gritty and 

issues of compliance for contractors.   

     So, the first issue is timing.  The Executive Order directs federal 

agencies to include the new contract clause in "every government contract" 

issued on or after November 1st, 2020.  The one question that has arisen is 

whether this will apply to renewed or amended or modified contracts.  The 

Executive Order does not limit its application to "new" contracts.  So, there 

is at least a potential that it could apply to renewals or modifications of 
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existing contracts that occur on or after November 21st.  But this is not 

clear.  And this is one of several areas on which we have to receive 

clarification and guidance from the government.  Hint-hint.   

     Uhm, the Order provides that contracts may be exempted in the manner 

provided by Section 204 of Executive Order 11246.  So, what is Section 

204 of Executive Order 11246 say.  It provides examples of when the 

Secretary of Labor "may" allow exemptions.  And we are familiar with these 

exemptions because many of them are in the regulations   for Executive 

Order 11246.  Such as when it is in a national interest to exempt contracts.  

Or when contracts call for work outside the U.S. without recruitment of U.S. 

workers.  For contracts below a specified monetary amount.  So on and so 

forth.  But the Executive Order 11246 itself does not exempt the contracts, 

but it is rather the regulations where those exemptions are found.  So, 

based on the wording of Executive Order 13950, I interpret it to mean that 

there may be exemptions, but we can't assume they are the same 

exemptions that apply to Executive Order 11246.  So, we won't know until 

the Department of Labor issues regulations.  We just don't know what 

those exemptions might be.  So, again, currently the way I interpret this, 

there are no automatic exemptions, and no thresholds that must be met at 

this time.  So again, hopefully we'll get, uhm, clarification and something, 

guidance and promulgation of proposed rules from the Department of 

Labor.   
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     So, the new contract clause has four paragraphs and requires 

contractors to agree to do four things.   

     The first requirement relates to workplace training.  It says that the 

contractor agrees that it shall not use any workplace training that inculcates 

in its employees any form of race or sex stereotyping or any form of race or 

sex scapegoating.   

     So, race or sex stereotyping is defined as ascribing character traits, 

values, moral and ethical codes, privileges, status, or beliefs to a race or 

sex, or to an individual because of his or her race or sex.   

     Race or sex scapegoating means assigning fault, blame, or bias to a 

race or sex, or to members of a race or sex because of their race or sex.   

     Obviously the first question about this place is "what does workplace 

training mean?"  I think, or -- and you are going to hear me say "I think" a 

lot because I'm speculating because we don't know until we get guidance 

from the government.  But I think it appears to apply only to formal training 

and formal employer communications.  And I say that based on the usage 

of the word "inculcate."  You know, I generally, or I thought I knew what it 

meant, but I wanted to look it up to see exactly what the definition of that 

word is.  So, according to Google, inculcate means to "instill an attitude, 

idea, or habit by persistent instruction."  So, I think that based on how that 

is used and the use of that word, I don't believe that this would apply to 

informal or casual, and I don't see how contractors would be responsible 

under this Executive Order for communications just between employees.  
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Uhm, I don't think that would be training or inculcation.  But hopefully we 

will see, uhm, uhm, some clarification from the government on, you know, 

on how workplace training is defined.   

     Also, like Executive Order 11246, this appears, the Order, appears to 

apply to all employees.  Not just employees working on the government 

contracts.  Again, we are not quite certain about that yet.   

     The Order labels 8 topics as divisive concepts that are prohibited.  And 

Teresa is going to be discussing these more in the session.   

     Okay.  So, the specific "divisive concepts" prohibited.  What they have 

listed is that the first one is that one race or sex is inherently superior to 

another race or sex.   

     B:  That an individual, by virtue of his or her race or sex, is inherently 

racist, sexist, or oppressive, whether consciously or unconsciously.  And 

we'll go into that a lot more when we get into the, you know, what is 

allowable and what is not allowable because I think that is a big question 

that contractors have had when it comes to, specifically, unconscious bias 

training.  We have that coming up later on.  A little preview.   

     C:  That an individual should be discriminated against or receive 

adverse treatment solely or partly because of his or her race or sex.   

     D:  That members of one race or sex cannot and should not attempt to 

treat others without respect to race or sex.   
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     E:  That an individual's moral character is necessarily determined by his 

or her race or sex.  And I don't have your notes, Cara, so I'm literally just 

reading.  So, I apologize.   

     F:  That an individual, by virtue --  

     >>:  That is okay.  Can you hear me right now?  That is okay.  Can you 

hear me right now?   

     >>:  -- of his or her race or sex, bears responsibility for actions 

committed in the past by other members of the same race or sex.   

     Yes.  I can hear you.   

     >>:  So --  

     >>:  It appears there is a delay between when I'm speaking out and 

when you can hear me.   

     >>:  I'll finish this slide.  Yeah.  Okay.   

     >>:  Thanks everybody for your patience.  We appreciate that.  

Welcome to virtual world here.   

     >>:  Okay.  I'm going to keep reading while she trouble shoots that.   

     G:  That any individual should feel discomfort, guilt, anguish, or any 

other form of psychological distress on account of his or her race or sex.   

     H:  That -- that is much better.  You are good.  Okay.   

     >>:  I'm going back.  Yep.  You are ready to roll.   

     >>:  Can you hear me now before you go on mute?  Yikes.  Okay.  I 

think you finished H, right?   

     >>:  Yes.  I can hear you perfectly and you sound clear.   
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     >>:  So, just -- and --  

     >>:  Yeah.   

     >>:  Okay.  It must be something on my end because you sound a little 

shaky to me.  But anyway, okay.  Apologies, everybody.  Obviously thank 

you for your patience.  We thought we had tested everything.  But, you 

know, you know how things go.  Okay.   

     So, all right.   

     Okay.  So, now that we know what is prohibited, what is not prohibited 

by the Executive Order.  The Executive Order outlines two things that are 

expressly permissible.  One is promoting racial, cultural, or ethnic diversity 

or inclusiveness, as long as doing so, or as long as you do so consistently 

with the terms of the Executive Order.  So, as long as your training does 

not include any of the divisive concepts, there seems like there won't be a 

reason for concern.   

     There are also no restrictions on discussing as part of an academic 

course of instruction the "divisive concepts" as long as it is done objectively 

and without endorsement.   

     Hopefully, audio is better now.  Okay.   

     Uhm, the second requirement for contractors relates to notice.  The 

Executive Order provides that the notice is to be provided by the agency 

contracting officer.  When the notice is issued, contractors are required to 

provide the notice to unions.  And to post a notice in conspicuous places 

where it is available to applicants and employees.  Uhm, and until the 
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government provides that notice there is nothing to post.  Also, you are not 

required to post until you have a contract that includes the Executive Order 

requirements.  For contractors that have difficulty tracking their new 

contracts it may be wise to comply with the notice requirement on 

November 21st or, uhm, or whenever the government issues the notice if 

that is later.   

     The third paragraph which contractors must agree relates to penalties 

for non-compliance.  Contractors that do not comply with the Executive 

Order or implementing regulations may face cancellation or suspension of 

the contract or may be declared ineligible for future contracts.  The 

Executive Order notes that other sanctions can be invoked, as well, as 

allowed by Executive Order 11246 and its regulations.  So, this means that 

potential penalties can range from the severity of disbarment to something 

as relatively minor as a citation for a technical violation.  Presumably, the 

OFCPP could obtain monetary recovery for victims of training that is 

considered to be, well, victims of discrimination or harassment, and I 

believe the OFCCP will take the position that some trainings, if they violate 

Executive Order 13950 can constitute discrimination or harassment.   

     So, also keep in mind that, you know, this is incorporating the penalties 

as provided in the Executive Order 11246.  And there, the Department of 

Labor is required to make reasonable efforts to secure compliance from 

contractors, such as reconciliation, prior to administering any proceedings, 

or cancelling any contracts, or doing anything along those lines.  So, it 
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seems unlikely that a contractor with an isolated instance the 

non-compliance, and who agrees to comply going forward, would end up 

facing disbarment proceedings.   

     All right.   

     And then the fourth and final provision in the Executive Order to which 

contractors must agree requires the inclusion of a contract clause in 

sub-contracts and purchase orders unless exempted by rules, regulations, 

orders of the Secretary of Labor.  So again, we don't have those yet.  We 

don't have any rules or regulations or orders.  So, it remains to be seen 

whether there will be a threshold for coverage for sub-contractors.   

     Contractors are also required to take such action with respect to any 

such sub-contracts or purchase order as may be directed by the Secretary 

of Labor as a means of enforcing such provisions including sanctions for 

non-compliance.  That is a bit alarming.  And it seems to indicate that 

contractors may be responsible for policing and blowing the whistle, so to 

speak, on their own sub-contractors.  I noted, though, -- I went back and 

looked at the Executive Order 11246 and it includes the same language, 

but our regulations for Executive Order 11246 do not require contractors to 

take specific enforcement action against subs.  So, until we have 

regulations, we don't know what actions contractors may have to take with 

regard to monitoring sub-contractors for -- or what they will have to do in 

that regard.   

     Oh, wait.  I wanted to mention something else before we moved on.   
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     We keep talking about, you know, regulations, and the Executive Order 

does not specifically direct the Department of Labor to issue implementing 

regulations.  Like many Executive Orders do.  But the order does clearly 

anticipate that there will be regulations to address a variety of these issues.  

And we also have questions about how far.  Generally, the Federal 

Acquisition Regulation Council will issue a proposed rule for notice and 

comment when it comes to contract clauses.  But this can be bypassed 

when an agency finds it will be impracticable, unnecessary, or contrary to 

the public interest.  So, in those situations, the FAR can issue a rule or take 

comments after the fact.  So, it is possible that is what the FAR Council will 

do here.  And just, you know, may simply issue the new clause before 

November 21st.  Either way, the Executive Order is clear that the clause 

must be included in all contracts entered into on or after November 21st.  

So, agencies may very well just add the clause from the Executive Order 

even though it doesn't have a FAR clause number yet.   

     Another issue that contractors may have is whether or not the clause, 

the contract clause, can be included by reference instead of having to 

include all, you know, the four paragraphs verbatim.  So, usually the FAR 

regulations will address that, and it will allow the government and 

contractors to include Executive Order provisions by reference.  That is 

typically what happens.  But until then, I would probably err on the side of 

prudence and include the entire four paragraphs until we are expressly 

allowed to include it by reference.   
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     All right.  The Executive Order directs the OFCCP to set up a hotline to 

accept complaints.  And as you have probably heard, the agencies have 

already done this.  According to the OFCCP, the agency is currently only 

investigating complaints that raise issues under one of their existing 

law -- the existing laws that it enforces.  So, not -- in this context, that would 

mean Executive Order 11246 as it relates to race and sex discrimination 

and harassment.  So, you can see that there is an e-mail address that 

complainants can use, as well as a phone number that individuals can call 

to lodge a complaint.  You know, I think this is an interesting issue here.  Is 

there overlap between Executive Order 11246 and Executive Order 13950?  

If something violates one, does it also violate the other?  I think until we 

receive more guidance, I tend to view this as two circles that overlap in the 

middle somewhere.  So, I think that at least theoretically there could be 

trainings that could constitute discrimination or harassment and could also 

be improper inculcation.  And this is actually something, as I mentioned 

OFCCP did just put out some FAQs about this, and one of their FAQs says 

that the agency notes that race or sex stereotyping or scapegoating in a 

training program or in employment, generally, may also violate the 

affirmative action and non-discrimination obligations of Executive Order 

11246.  So, I think I'm interpreting that to mean that, yes, there is overlap 

here.  I think there could certainly be workplace conduct that violates 

Executive Order 11246 that does not implicate 13950 because it is not 
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training.  So, anyway, I think it will be interesting to see that legal issue get 

fleshed out.  And hopefully OFCCP will clarify that for contractors.   

     Another question I think we have is "what is the statute of limitations for 

claims arising under Executive Order 13950?"  This is an excerpt from the 

OFCCP's website.  They provide an outline on the statute of limitations for 

the other laws that it enforces.  So, it is not clear, at this point, what the 

statute of limitations will be for issues arising under Executive Order 13950.  

Whether it is raised by employee complaint or doing a compliance 

evaluation.  We do know that doesn't go into effect prior to November 21st, 

2020.  So, any training that occurred prior to that date should not be a basis 

for liability under the new Executive Order.  But again, we know OFCCP is 

raising the issue that it could potentially violate Executive Order 11246.   

     While we are talking about employees possibly raising complaints, we 

wanted to provide a quick reminder about non-retaliation provisions.  

Executive Order 13950 does not include any reference to prohibiting 

retaliation against employees who make complaints but implementing 

regulations most certainly would include such a protection.  Also, as we 

have mentioned here, complaints under the Executive Order 13950 could 

also implicate issues under 11246.  And the regulations under that order 

certainly do contain prohibitions against taking adverse action against 

employees that engage in protected activity, and certainly filing a complaint 

with the OFCCP would constitute protected activity.   
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     The Executive Order also directs the OFCCP to publish a Notice in the 

Federal Register by October 22nd requesting information from contractors, 

from sub-contractors, and from employees regarding trainings, workshops, 

or similar programming provided to employees.  And also seeking copies of 

those materials regarding diversity and inclusion, uhm, and information 

about the duration, frequency, and expense of those activities.  At this point 

we believe that those -- that the provision of such materials by contractors 

will be voluntary.  If you think your organization has presented trainings that 

might be questionable under Executive Order 11246, might want to be 

prepared that an employee will submit those materials and prepare for a 

possible request for explanation or additional information from the OFCCP 

regarding the context of the training.   

     We also know that the Executive Order instructs the EEOC and the 

Attorney General to get together and discuss how Title VII and the divisive 

concepts overlap.  So, it is possible that we will be receiving guidance from 

the EEOC, as well, on what topics may violate Title VII and also how to 

promote diversity and inclusion without running afoul of Title VII.   

     Also, just a quick word on grant recipients because many contractors 

also have grants.  The Executive Order directs federal agencies to review 

their grant programs and to identify those that may require the recipients to 

certify that it will not use federal funds to promote any of the divisive 

concepts.  Uhm, the Office of Management and Budget issued a follow-up 

memo that addresses this.  And based on that memo, it -- the instruction 
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appears to be that agencies should include this requirement basically in 

any grant program or where doing so is legally permissible.   

     So, we are hoping for and expecting guidance from the OFCCP.  Law 

360 reported last week that Secretary Scalia stated at a conference that the 

Department of Labor will be putting out FAQs soon.  And as I mentioned at 

the beginning, there are a few FAQs that are up on the OFCCP's website 

at the link that I've included on the slide.  So, there are some FAQs.  And 

again, as I mentioned earlier, the Executive Order does not mandate that 

the Department of Labor issue regulations for notice and comment, but it 

is -- but there is certainly a variety of areas where the order anticipates that 

regulations will be issued to address things like exemptions, and the notice, 

and penalties for non-compliance and so forth.  So, we are definitely on the 

lookout for those things.  

      There has also been a lot of speculation about legal challenges to the 

Executive Order, as well as the effect of the election should former Vice 

President Biden be elected to the presidency in November.  There is 

absolutely the potential for one or more contractors, or for an association to 

file suits challenging the legality of the order.  And certainly, if Biden wins 

the election it seems very likely that the Executive Order will be rescinded.  

However, unless there is an injunction that -- a court actually issues an 

injunction precluding the Executive Order from taking effect on November 

21st, I think contractors should prepare to comply.  And even assuming 

Biden wins the election, the earliest that the Executive Order can be 
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rescinded would be inauguration day, which is not until January 20th, 2021.  

So, it is probably unlikely that will it go away before then.  So, the course of 

action, I think, is to plan to comply by November 21st or whenever your 

organization has a contract with a new clause.  So, whichever one of -- until 

one of those two events happen.   

     Before I turn things over to Teresa, let's run through a quick summary of 

the tasks that contractors may want to start considering to ensure 

compliance.   

     The first is obviously to review any employee training.  You want to 

make sure that none of the topics identified in the Executive Order are 

included in any training sessions.  And when you are conducting that 

review, remember that Title VII and Executive Order 11246 already apply.  

So, you might want to consider the extent to which training topics could be 

problematic under those laws.  And certainly, you would want to suspend 

any training that has the potential to violate any of those provisions.   

     If your organization uses live or unscripted trainings, you probably would 

want to consult with the individuals that conduct those sessions and make 

sure that they understand what they can and cannot instruct.  And 

document that those communications took place because in the event that 

person goes off-script, the documentation can help show that, you know, 

the organization itself did not condone or promote those, uhm, you know, 

out-of-bounds topics.   
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     You may also want to consider recording sessions so that there is proof 

regarding what was actually said and what wasn't said.  Of course, that 

cuts both ways.  So, that is definitely something that you want to discuss in 

detail with your legal counsel before -- before doing that.   

     When the notice is issued by the government, and your organization has 

a covered contract, make sure that the notice is delivered to unions.  It is 

posted where employees and applicants can see it.  Probably -- well, we 

don't know whether or not electronic notification will be sufficient.  For 

example, posting on your Intranet or career sites.  Typically, in the past 

other regulations have allowed that type of notification when that is the way 

the organization normally advises individuals of policies.  So, we'll have to, 

again, wait and see what guidance we receive about electronic postings.   

     You also want to make sure that you communicate with the appropriate 

individuals regarding your sub-contract and purchase orders.  Be prepared 

to slowdown that new clause to your sub-contractors and vendors once 

your organization is covered.  If possible, procurement should be on the 

lookout for any agreement that contains the new clause and requires 

compliance.   

     And then finally, as we discuss, you want to be vigilant for any guidance 

or pronouncements from the OFCCP, from the FAR Council, and we 

definitely hope the government will provide some much needed clarity 

around the variety of questions that are raised by the terms of the 

Executive Order.  You know, I think the -- I think the biggest area of 
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concern is how it is going to be enforced.  Uhm, I know Teresa is going to 

run through some examples of how we are guessing the government will 

view different training sessions, but I think that is probably -- really where 

we are clamoring the most for what is okay and what is not okay.   

     Another thing that contractors may want to prepare is, again, depending 

on the existing training used by your organization, you may feel that it is 

appropriate to prepare for possible complaints and request for information 

that may arise for now under Executive Order 11246.   

     Now, that we covered that, what does it mean from a practical 

standpoint for contractors.  And for that I'm going to, Teresa, turn it over to 

you.   

     >>:  Thank you.  Wonderful, Cara.  So, what is a contractor to do?  2020 

has been a pivotal year for racial justice issues, and employers have 

responded with increased D&I training, resource groups, and various 

initiatives focused on fostering equity and inclusion at work and 

society-at-large.  Do we need to throw all of those efforts out the window?   

     Okay.  Thank you.   

     So, subject to guidance from the OFCCP.  What do we think the EO 

allows and disallows?  Some of these are simplistic and meant to show 

basic concepts.  So, our disclaimer here, nothing is intended to offend, but 

we cannot discuss topics relating to discrimination, race, and sex 

stereotyping or scapegoating without looking at what the order seems to be 
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aimed at prohibiting.  Again, we are attempting to take an objective view of 

the Executive Order.   

     So, Concept A.  One race or sex is inherently superior to another race 

or sex.  So, men are smarter than women.  Okay.  Intelligence is not 

determined by sex.  Women are better than men at reading people's 

emotions.  Women are not inherently better than men at reading people's 

emotions.  Again, very simple examples, but things that we are trying to, 

just like all of you out there, trying to figure out what is allowable and what 

is not allowable.   

     Next slide.   

     Concept B.  An individual by virtue of his or her race or sex, is inherently 

racist, sexist, or oppressive whether consciously or unconsciously.  White 

people -- all-white people are racist.  Unfortunately, some people in our 

society have racist ideologies.  Our company does not tolerate racist 

conduct or language.  So again, these are examples of what you should 

see or what we are assuming, again we don't know, give us some grace 

here, on what will be permissible or not permissible.  Women are 

unconsciously biased against men.  All people have unconscious biases, 

which are caused by a variety of influences during their own personal 

lifetime.   

     Concept C.  An individual should be discriminated against or receive 

adverse treatment solely or partly because of his or her race.  Because 

white people have historically been treated better than other races, it is 
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okay to treat other races better now.  No.  We treat all employees fairly 

without regard to race or sex.  White male culture is associated with white 

supremacy, KKK, Aryan Nation, and mass killings.  Okay.  People of all 

races have the capacity to commit wrongful acts, and we do not assume 

that someone of a particular race is more predisposed to do something -- to 

do -- I can't even say that -- to do so than another.   

     As reported -- I missed that one.  I missed the -- okay.   

     Concept D.  Members of one race or sex cannot and should not attempt 

to treat others without respect to race or sex.  Avoid narratives that 

Americans should be more "color-blind."  Again, we should treat each other 

as individuals and not use preconceived stereotypes based on someone's 

race or gender, and people should not disregard or diminish someone 

based on race or gender.   

     Concept E.  An individual's moral character is necessarily determined by 

his or her race or sex.  "Hard work" and the "nuclear family" are "aspects 

and assumptions of whiteness."  While the social construct of race does not 

have a direct correlation to morality, there are widely held stereotypes that 

stigmatize people of color as immoral and lewd.  Those stereotypes have 

absolutely no place in the workforce.  White people are natural oppressors.  

As Martin Luther King said, individuals should not be "judged by the color 

of their skin, but the content of their character."   

     Concept F.  An individual, by virtue of his or her race or sex, bears 

responsibility for actions committed in the past by other members of the 
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same race or sex.  White people now are responsible for the past practices 

of slavery, indentured servitude, segregation.  Our country's history 

includes an era when African-Americans were subjected to discrimination, 

mostly at the hands of white people.  You should face your "whiteness" and 

the resulting feelings of guilt, sadness, confusion, defensiveness, and fear.  

Some people believe that white people have been afforded a more 

privileged existence because they have not, as a race, historically been 

discriminated against.   

     So, discussing White Privilege.  So, okay to discuss the concept in 

general, but cannot inoculate employees that should feel guilty or ashamed 

because of their race or the performed actions of other people of their race.   

     Concept F -- oh, G.  I see you went back when I went back.   

     Concept G.  Any individual should feel discomfort, guilt, anguish, or any 

other form of psychological distress on account of his or her race or sex.  

White people should feel guilty for the actions of their ancestors.  It is 

understandable that individuals want to make up for inequities of the past, 

and we should continue to strive for equal opportunity and inclusion to end 

discrimination in all facets of our society.   

     Concept H.  Meritocracy or traits such as hard work ethic or -- I said 

that -- traits such as hard work ethic are racist or sexist, or work created by 

a particular race to oppress another race.  The patriarchy created the 

concept of meritocracy for the purpose of keeping others subjugated or 

dominated.  We know through research that race, class, gender, and other 
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social distinctions impact everything from career trajectory, healthcare 

outcomes, and the level of encouragement of a person receives.  The 

United States has always been a racist country.  We acknowledge that, 

historically, there have been times in our country's history when some 

aspects of society were not based on meritocracy.   

     Cara, I know you are laughing at me.   

     Okay.  So, our only editorial for the day.  Based on our exposure to 

corporate D&I training, the vast majority seem to be fully in line with the 

terms of this Executive Order.  Perhaps there are a few outliers that exist, 

but overall, it seems like the Executive Order is seeking a solution to a 

problem that does not really exist.  At least not in broad fashion.   

     Questions?   

     >>:  Yeah.  Well, I don't know -- I'm sure we have some questions.  We 

can kind of switch gears in a minute.  We'll run through the last couple of 

slides.  Obviously thank you from both Teresa and I.  As we wrap up -- ooh, 

that went fast.  Oh!  I guess it just works -- it went on its own there.   

     We wanted to remind people to save the date for -- it won't stay on that 

slide -- for the National Conference in August in Nashville.  So, I'm going to 

leave it there.  Wow.  It will not.  I guess it is an animation that I was 

unaware of.  We'll leave it on this slide.  We are almost at the top of the 

hour.  So, I think someone may have been moderating some questions for 

us.  I don't know.  I have not been concentrating on that.   

     >>:  Cara, we have five pages worth of questions.   
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     >>:  Ooh.   

     >>:  We'll take a couple.   

     >>:  I will say that I saw several times, uhm, questions related to banks 

and FDIC wondering what your thoughts are related to applicability.  It says 

for OFCCP and FAQs, I think we need clarification on how banks and 

institutions interpret applicability to this EO given their federal contract 

status is presumed due to FDIC insurance.  Is it assumed that FDIC 

contract is renewed annually and thus would apply?   

     >>:  Yeah.  That is a great question.  I'm not going to venture a guess 

really because I think that the government's just going to have to give us 

their view on the applicability and how that would work.  Uhm, yeah, that is 

a great question.   

     >>:  Yeah.  It is a good question.   

     I do want to take a step back because earlier on I alluded to the 

Unconscious Bias Training and I know there are a lot of questions on that.  

I kind of wanted to point out that Bloomberg reported Director Leen, head 

of OFCCP, said unconscious bias training is perfectly fine as long as it 

teaches that everyone based on the human condition had unconscious 

biases and does not specifically call out a particular race or sex as being 

inherently biased.  Leen addressed this, uhm, at an annual conference on 

labor topics hosted by New York University School of Law.  So, I think that 

is a common question I know I'm seeing with my region whether 

unconscious bias training needs to be stopped.  And I definitely thinks that 
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message is now out there.  And it can be looked at.  But overall that 

training, generally, is going to be okay.  

     >>:  Yeah.  The Unconscious Bias Training that I'm familiar with, that 

I've seen, you know, it is typically very balanced.  And it does present it just 

in that way about how, uhm, you know, all individuals have some implicit 

biases just by virtue of our own, you know, prior experiences, and 

backgrounds.  So, I don't think that I've ever seen an Unconscious Bias 

Training that would be an issue under the Executive Order, at least the way 

we think it would be enforced, and obviously based on Director Leen's 

comments to that, as well.   

     >>:  I completely agree.   

     >>:  We have time for maybe one more question, Anita.   

     >>:  Okay.  Uhm, I think folks wanted to spend a little bit more time on 

the divisive concepts when you were -- when we were having, uhm, issues 

with your, ah, your volume and --  

     >>:  My audio.   

     >>:  -- your audio.  Can you go back maybe to the slide related to the 

divisive concepts.   

     >>:  Yeah.  The divisive concepts are what I read ahead of each 

example.  So, I think you may have already covered that, Anita.  They were 

the header that I read each time before we gave examples.  Unless you 

had something else in your notes that you wanted to cover with those, 

Cara, I think we've probably got it.   
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     >>:  No.  Yeah.  I think we covered them again.  So, hopefully that 

question got cleared up.  And obviously the slides are available, uhm, so 

you can refer to them there.  And hopefully, you know, like Teresa 

mentioned, we used what we thought were kind of simple examples.  We 

hope that the agency will also provide some guidance and other examples 

about -- especially what is not permissible.  Right?  We, you know, 

contractors want to comply with the requirements, but we just -- I think we 

need more guidance on how the agency is going to enforce this, and what 

they consider as non-compliant.   

     >>:  With that, I know we have a lot of questions.  I think there are way 

more than we can cover.  And probably a lot of them, like we have said, we 

don't necessarily know the answer at this point anyway.  So, we are going 

to take them, as we mentioned, and share them, at least kind of summarize 

them and share them with the OFCCP.  And hopefully have a follow-up 

session of some type in the future when we have additional information.  

So, thank you everyone for joining us today.  Hopefully, this was helpful.  

So, from -- and thank you, Teresa, for presenting with me, as well.   

     >>:  Thank you.   
     >>:  Have a great afternoon, everyone. 


