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Contemporary Supreme Court Cases 
Syllabus Spring 2019 

 
Professor details 
Professor:  Tonja Jacobi  
e-mail:  drtonja@gmail.com 
Website: tonjajacobi.com/student-resources/contemporary-supreme-court-cases/ 
Office Hours: Wednesday, 2:30 PM – 3:45 PM, or by appointment, in RB329 
Class:  MC175, Wednesday 4 PM – 5:50 PM, with a 10 min. break  
 
Course description & learning outcomes 
This course examines Supreme Court cases as they are pending before the Court, as well as 
new cases that come down during the Term. The aim of the course is to provide an insight 
into the range of issues that the Supreme Court faces in any given year, and an opportunity 
to study in depth topics that we may be unfamiliar with. It will also allow us to examine the 
process by which Supreme Court cases take form, the political-legal context of cases, and the 
impact of litigator advocacy before the Court. By the end of this course, students will have 
learned about the Supreme Court’s agenda setting process, Supreme Court advocacy, the 
justices’ decision-making processes, as well as specifics about contemporary legal issues. 
 
Classes 
Each week, we will examine in detail two cases that the Court is considering in the current 
Term. Rather than extensive reading, we will listen to oral arguments and read some relevant 
contemporary commentary. Students will have input into which cases we examine—we will 
decide on a list of cases in the first meeting (see below). We will attempt to choose cases of 
interest and/or importance that represent the breadth of the Supreme Court’s docket. 
Students will also have input into the content of our readings. 
 
We will not have class on February 12 or April 15; instead, we will have make-up classes on 
Monday, February 10 and Monday April 20, from 12:00 pm–1:20 pm in MC175. 
 
Assessment 
Your assessment consists of: 

a. one class presentation and organization of readings (30%); 
b. general class participation (20%); and  
c. a final short paper (50%).  

 
Please be sure to follow the detailed instructions for each element described here: 

 
a. Class presentation and organization. Each student will be responsible for: 

i. Introducing the discussion of one case in a 10 minute (Supreme Court 
rules—i.e. strictly enforced) PowerPoint (or equivalent) presentation. This 
should not be a summary of the case, but rather a thematic analysis of its 
significance, providing your analysis and insights. You can focus on any aspect of 
the case, you do not need to make your talk look like the other talks. For 
instance, you can analyze the justices and make predictions on how they will 
rule, analyze the advocates and their arguments, explore the broader 
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implications of the case, or focus on interesting aspect/s of the case; 
ii. Emailing the class (including me) one week prior to your class a PDF with a 

1 page cover page of basic background, including e.g. statutory language, 
procedural posture, and/or other relevant background (indicating what is 
copied and pasted), plus the summary of the argument in the briefs of 
Respondent and Petitioner; 

iii. Choosing and distributing links of the 3 additional readings for the class on 
which they present (or a PDF of any material situated behind a pay wall) plus 
the ScotusOA.com analysis or forecast if available. The three readings can be 
short blog posts/news articles/podcasts etc. analyzing the case. Once again, 
the readings should not simply summarize oral argument—for instance, 
SCOTUSBlog is an excellent resource, and their argument previews are a 
favorite in most classes; however, their argument reviews are mostly 
summary and should not be included. If you choose an advocacy piece, 
please also be sure to have an advocacy piece representing the opposing 
position (unless the case is totally one-sided, which happens occasionally);  

iv. If the case is decided during our semester, you should come to the next class 
(or the class after if the case is particularly complicated or the decision is 
close to the next class) prepared with a brief summary of what the Court 
held, who made up the majority coalition, and if there has been any 
significant reaction to the case. I recommend you set a news alert for the 
name of your case. 

 
I will provide feedback to each student about the presentation and organization. 
 

b. Class participation. This is a seminar and is made meaningful and enjoyable by your 
participation. You will not be able to skip any week’s preparation. To encourage 
participation, laptops will not be used in class, except by the presenter. If you are ill, 
please do not come to class—if you need to miss a class due to illness, please email 
me a paragraph of your thoughts on each case, which I may or may not share with 
the class. If you have some other emergency, just let me know. 
 

c. Final paper. Whereas the presentation allows students to provide an in-depth analysis 
of one case, the paper is a vehicle for showing your breadth of knowledge of the 
cases discussed during the semester. You do not need to discuss every case, but you 
do need to discuss a significant proportion of them and have selection criteria, such 
as: cases already decided during the Term, the constitutional cases, or the statutory 
cases, etc. The paper can involve minimal research. Students can choose between: 

 
i. Writing a discussion of the overall direction of the Supreme Court’s agenda that 

emerges from the various topics we examine, developing an argument of 
whether there is a coherent logic to the Court’s approach this Term (or not);  
 

ii. Analyzing the overall direction of the Supreme Court’s mode of decision-
making—for instance whether judicial ideology explains the cases, or whether 
legal methodology or some other factor drives SCOTUS opinions; 
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iii. Assessing the impact of Supreme Court oral arguments on judicial decision-
making this Term; this can be done quantitatively, e.g. assessing advocate 
technique, or qualitatively, e.g. utilizing question and time data on oyez.org. 

 
You cannot write a paper that centers on cases other than those discussed in class. It 
is, of course, fine to discuss other cases as context to your analysis, but not as your 
primary focus. Past successful topics have included: use of hypotheticals, incidence 
of laughter, politics vs methodology in explaining decisions, minimalism as an 
avoidance technique, interruptions, use of analogy, types of questions, new questions 
during replies, statutory interpretation vs other cases. Examples of previous excellent 
(A+) papers are on the website. 

 
The paper should be 10-15 pages double spaced in any 12 point, Times New Roman, 
with page numbers. You can refer to any oral argument in this form: (Heffernan, Oral 
Arg. T. at 49.). Please send your paper to my assistant, Francesca Bullerman: 
Francesca.Bullerman@law.northwestern.edu, by the end of exam period, with 
appropriate labeling. 
 
You should feel free to come and talk to me or email me your ideas for a paper at 
any time during the semester. I encourage you to start thinking about the paper early, 
as this will make it easy for you to draw many examples of cases we study 
throughout the semester. 

 
Materials:  
 

(i) The first week’s class materials are available at the website: 
tonjajacobi.com/student-resources/contemporary-supreme-court-cases/ 
 

(ii) Oral arguments are available at https://www.oyez.org/cases/2019  
 

(iii) All materials for subsequent classes will be emailed by the student presenting by 
the Wednesday one week prior 
 

(iv) All other information, including examples of slides of A+ presentations, A+ 
papers, etc. are available on the website.   
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Proposed schedule 
 
Class 1: January 15 — Administration &Introduction 
 
Our first class will be a mixture of administration and introduction.  

 Administration: The rest of the syllabus constitutes the default list of proposed 
cases. In the first class, you will have an opportunity to modify this list—if you 
can convince me and your fellow students. Students should come prepared in the 
first class to discuss cases of interest that are pending in the Supreme Court’s 
current Term. You can advocate for including a case not on the default list, and I 
have left to open spots, but if we have more than two new change the class is 
keen to include, you will have to convince us which other case should be 
jettisoned—but be sure to choose one that is near or after the date of the oral 
argument of your preferred case. You will see that the cases selected have a 
public law bias—I am open to different topics, but you will need to advocate for 
them, and you may know more about some of these topics that I do.  

 Once we have finalized our list, students will select which case they will lead for 
discussion. This will be done on a first come basis, so be prepared to put your 
hand up for the case that you want, but also have a backup plan. 

 Introductory analysis: I will then briefly introduce you to the literature on judicial 
decision-making and available tools of Supreme Court analysis, as well as the 
process by which the Supreme Court Justices engage in decision-making. We will 
then have a short discussion of this week’s reading on the impact of oral 
argument.  
 

Reading: 
i. Read the brief descriptions below and the rest of this Term’s cases and be 

prepared to discuss them. Also think about which classes you want to 
volunteer to lead. They are available here: 

 
http://www.scotusblog.com/case-files/terms/ot2018/ 
 

ii. Listen to the More Perfect podcast on a paper developed in this class: 
 
https://www.wnyc.org/story/justice-interrupted/  
 

iii. Read one or both of these two articles: 
 

Tonja Jacobi & Matthew Sag, Taking Laughter Seriously at the Supreme Court, 72 
VANDERBILT LAW REVIEW 1423 (2019) 
(https://vanderbiltlawreview.org/lawreview/2019/10/vol-72-5/) 
 
Tonja Jacobi and Matthew Sag, The New Oral Argument: Justices as Advocates, 
94 NOTRE DAME LAW REVIEW 1161-1253 (2019) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3125357)          
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Proposed schedule for the remainder of class—to be confirmed on January 15 
 
Class 2 — January 22: 8th Amendment & 6th Amendment incorporation 
 

i. Kahler v. Kansas, No. 18-6135 [Arg: 10.7.2019] 
Issue(s): Whether the Eighth and 14th Amendments permit a state to abolish the 
insanity defense. 

 
ii. Ramos v. Louisiana, No. 18-5924 [Arg: 10.7.2019] 

Issue(s): Whether the 14th Amendment fully incorporates the Sixth Amendment 
guarantee of a unanimous verdict. 

 
Class 3 — January 29: Sexual orientation discrimination & sexual identity discrimination 
 

i. Harris Funeral Homes v. Equal Employment Opportunity Commission, No. 18-107 
[Arg: 10.8.2019] 
Issue(s): Whether Title VII prohibits discrimination against transgender people based 
on (1) their status as transgender or (2) sex stereotyping under Price Waterhouse v. 
Hopkins. 
 

ii. Bostock v. Clayton County, Georgia, No. 17-1618 [Arg: 10.8.2019] 
Issue(s): Whether discrimination against an employee because of sexual orientation 
constitutes prohibited employment discrimination “because of . . . sex” within the 
meaning of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2. 

 
Class 4 — February 5: Separation of Powers and appointments & Preemption and immigration 
 

i. The Puerto Rico cases, consolidated, Financial Oversight and Management Board 
for Puerto Rico, No. 18-1521 [Arg: 10.15.2019] 
Issue(s):  
 Whether the de facto officer doctrine allows for unconstitutionally appointed 

principal Officers of the United States to continue acting, leaving the party that 
challenges their appointment with an ongoing injury and without an appropriate 
relief. 

 Whether members of Financial Oversight and Management Board for Puerto 
Rico are “Officers of the United States” within the meaning of the appointments 
clause of the United States Constitution, Art. II, § 2, Cl. 2. 

 Whether the de facto officer doctrine allows courts to deny meaningful relief to 
successful separation-of-powers challengers who are suffering ongoing injury at 
the hands of unconstitutionally appointed principal officers. 

 Whether the appointments clause governs the appointment of members of the 
Financial Oversight and Management Board for Puerto Rico. 

 
ii. Kansas v. Garcia, No. 17-834 [Arg: 10.16.2019] 

Issue(s): (1) Whether the Immigration Reform and Control Act expressly pre-empts 
the states from using any information entered on or appended to a federal Form I-9, 
including common information such as name, date of birth, and social security 
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number, in a prosecution of any person (citizen or alien) when that same, commonly 
used information also appears in non-IRCA documents, such as state tax forms, 
leases, and credit applications; and (2) whether the Immigration Reform and Control 
Act impliedly preempts Kansas’ prosecution of respondents. 

 
Class 5 — February 10, Monday at 12pm: 4th Amendment & DACA 
 

i. Kansas v. Glover, No. 18-556 [Arg: 11.4.2019] 
Issue(s): Whether, for purposes of an investigative stop under the Fourth 
Amendment, it is reasonable for an officer to suspect that the registered owner of a 
vehicle is the one driving the vehicle absent any information to the contrary. 

 
ii. Department of Homeland Security v. Regents of the University of California, No. 

18-587 [Arg: 11.12.2019 Trans.] 
Issue(s): (1) Whether the Department of Homeland Security’s decision to wind down 
the Deferred Action for Childhood Arrivals policy is judicially reviewable; and (2) 
whether DHS’s decision to wind down the DACA policy is lawful. 

 
Class 6 — February 19: Bivens actions & Race discrimination 
 

i. Hernandez v. Mesa, No. 17-1678 [Arg: 11.12.2019 Trans.] 
Issue(s): Whether, when the plaintiffs plausibly allege that a rogue federal law-
enforcement officer violated clearly established Fourth and Fifth amendment rights 
for which there is no alternative legal remedy, the federal courts can and should 
recognize a damages claim under Bivens v. Six Unknown Named Agents of the 
Federal Bureau of Narcotics. 

 
ii. Comcast Corp. v. National Association of African American-Owned Media, No. 18-

1171 [Arg: 11.13.2019 Trans.] 
Issue(s): Whether a claim of race discrimination under 42 U.S.C. § 1981 fails in the 
absence of but-for causation. 

 
Class 7 — February 26: 2nd Amendment & Copyright 
 

i. New York State Rifle & Pistol Association Inc. v. City of New York, New York, No. 
18-280 [Arg: 12.2.2019] 
Issue(s): Whether New York City’s ban on transporting a licensed, locked and 
unloaded handgun to a home or shooting range outside city limits is consistent with 
the Second Amendment, the commerce clause and the constitutional right to travel. 

 
ii. Georgia v. Public.Resource.Org Inc., No. 18-1150 [Arg: 12.2.2019] 

Issue(s): Whether the government edicts doctrine extends to—and thus renders 
uncopyrightable—works that lack the force of law, such as the annotations in the 
Official Code of Georgia Annotated. 

 
Class 8 — March 4: Health insurance & International family law 
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i. Moda Health Plan v. U.S., No. 18-1028 [Arg: 12.10.2019] 
Issue(s): Whether Congress can evade its unambiguous statutory promise to pay 
health insurers for losses already incurred simply by enacting appropriations riders 
restricting the sources of funds available to satisfy the government’s obligation. 

 
ii. Monasky v. Taglieri, No. 18-935 [Arg: 12.11.2019 Trans.] 

Issue(s): (1) Whether a district court’s determination of habitual residence under the 
Hague Convention should be reviewed de novo, as seven circuits have held, under a 
deferential version of de novo review, as the U.S. Court of Appeals for the 1st 
Circuit has held, or under clear-error review, as the U.S. Courts of Appeals for the 
4th and 6th Circuits have held; and (2) whether, when an infant is too young to 
acclimate to her surroundings, a subjective agreement between the infant‘s parents is 
necessary to establish her habitual residence under the Hague Convention. 

 
Class 9 — March 11: Death penalty & open slot 
 

i. McKinney v. Arizona, No. 18-1109 [Arg: 12.11.2019 Trans.] 
Issue(s): (1) Whether the Arizona Supreme Court was required to apply current law 
when weighing mitigating and aggravating evidence to determine whether a death 
sentence is warranted; and (2) whether the correction of error under Eddings v. 
Oklahoma requires resentencing. 

 
ii. Class suggestion from the first half of the Court’s Term 

 
Class 10 — March 18: Religious freedom & Armed Career Criminal Act 
 

i. Espinoza v. Montana Department of Revenue, No. 18-1195 [Arg: 1.22.2020] 
Issue(s): Whether it violates the religion clauses or the equal protection clause of the 
United States Constitution to invalidate a generally available and religiously neutral 
student-aid program simply because the program affords students the choice of 
attending religious schools. 

 
iii. Shular v. U.S., No. 18-6662 [Arg: 1.21.2020] 

Issue(s): Whether the determination of a “serious drug offense” under the Armed 
Career Criminal Act requires the same categorical approach used in the 
determination of a “violent felony” under the act. 

 
Class 11 — April 1: International immunity and terrorism & Sep’n of powers and consumer protection 
 

i. Opati v. Republic of Sudan, No. 17-1268 [Arg: 2.24.2020] 
Issue(s): Whether, consistent with the Supreme Court’s decision in Republic of 
Austria v. Altmann, the Foreign Sovereign Immunities Act applies retroactively, 
thereby permitting recovery of punitive damages under 28 U.S.C. § 1605A(c) against 
foreign states for terrorist activities occurring prior to the passage of the current 
version of the statute. 

 
ii. Seila Law LLC v. Consumer Financial Protection Bureau, No. 19-7 [Arg: 3.3.2020] 
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Issue(s): (1) Whether the vesting of substantial executive authority in the Consumer 
Financial Protection Bureau, an independent agency led by a single director, violates 
the separation of powers; and (2) whether, if the Consumer Financial Protection 
Bureau is found unconstitutional on the basis of the separation of powers, 12 U.S.C. 
§5491(c)(3) can be severed from the Dodd-Frank Act. 

 
Class 12 — April 8: Abortion access restrictions & Copyright and software 
 

i. June Medical Services LLC v. Gee, No. 18-1323 [Arg: 3.4.2020] 
Issue(s): Whether the U.S. Court of Appeals for the 5th Circuit’s decision upholding 
Louisiana’s law requiring physicians who perform abortions to have admitting 
privileges at a local hospital conflicts with the Supreme Court’s binding precedent in 
Whole Woman’s Health v. Hellerstedt. 
 

ii. Google LLC v. Oracle America Inc., No. 18-956 [Arg: TBD*] 
Issue(s): (1) Whether copyright protection extends to a software interface; and (2) 
whether, as the jury found, the petitioner’s use of a software interface in the context 
of creating a new computer program constitutes fair use. 

 
Class 13 — April 20, Monday at 12pm: Open slot & paper presentations 
 

i. Class suggestion from 2nd half of the Court’s Term. 
 

ii. Informal 2 minute student presentations of paper topics. This is usually pretty fun 
and interesting to hear how other students are going to synthesize and analyze the 
Supreme Court’s 2019 Term. 

 
Other interesting cases to consider, not yet to be set for argument*: 
 
McGirt v. Oklahoma, No. 18-9526 
Issue(s): Whether the prosecution of an enrolled member of the Creek Tribe for crimes 
committed within the historical Creek boundaries is subject to exclusive federal jurisdiction. 
 
U.S. v. Briggs, No. 19-108 & U.S. v. Collins, No. 19-184 
Issue(s): Whether the U.S. Court of Appeals for the Armed Forces erred in concluding – 
contrary to its own longstanding precedent – that the Uniform Code of Military Justice 
allows prosecution of a rape that occurred between 1986 and 2006 only if it was discovered 
and charged within five years. 
 
U.S. Agency for Int'l Development v. Alliance for Open Society Int'l, No. 19-177 
Issue(s): Whether - when in Agency for International Development v. Alliance for Open 
Society International Inc., the Supreme Court held that the First Amendment bars 
enforcement of Congress’ directive, which required respondents, United States-based 
organizations that receive federal funds to fight HIV/AIDS abroad, to “have a policy 
explicitly opposing prostitution and sex trafficking” as a condition of accepting those funds - 
the First Amendment further bars enforcement of that directive with respect to legally 
distinct foreign entities operating overseas that are affiliated with respondents. 
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Torres v. Madrid, No. 19-292 
Issue(s): Whether an unsuccessful attempt to detain a suspect by use of physical force is a 
“seizure” within the meaning of the Fourth Amendment, as the U.S. Courts of Appeals for 
the 8th, 9th and 11th Circuits and the New Mexico Supreme Court hold, or whether physical 
force must be successful in detaining a suspect to constitute a “seizure,” as the U.S. Court of 
Appeals for the 10th Circuit and the District of Columbia Court of Appeals hold. 
 
Carney v. Adams, No. 19-309 
Issue(s): (1) Whether the First Amendment invalidates a longstanding state constitutional 
provision that limits judges affiliated with any one political party to no more than a “bare 
majority” on the state’s three highest courts, with the other seats reserved for judges 
affiliated with the “other major political party”; (2) whether the U.S. Court of Appeals for 
the 3rd Circuit erred in holding that a provision of the Delaware Constitution requiring that 
no more than a “bare majority” of three of the state courts may be made up of judges 
affiliated with any one political party is not severable from a provision that judges who are 
not members of the majority party on those courts must be members of the other “major 
political party,” when the former requirement existed for more than 50 years without the 
latter, and the former requirement, without the latter, continues to govern appointments to 
two other courts; and (3) whether the respondent, James Adams, has demonstrated Article 
III standing. 
 
Trump v. Vance, No. 19-635 
Issue(s): Whether a grand-jury subpoena served on a custodian of the president’s personal 
records, demanding production of nearly 10 years’ worth of the president’s financial papers 
and his tax returns, violates Article II and the Supremacy Clause of the Constitution. 
 
Trump v. Mazars USA, LLP, No. 19-715 
Issue(s): Whether the Committee on Oversight and Reform of the U.S. House of 
Representatives has the constitutional and statutory authority to issue a subpoena to the 
accountant for President Trump and several of his business entities demanding private 
financial records belonging to the president. 
 
Trump v. Deutsche Bank AG, No. 19-760 
Issue(s): Whether the Committee on Financial Services and the Intelligence Committee of 
the U.S. House of Representatives have the constitutional and statutory authority to issue a 
subpoena to creditors for President Donald Trump and several of his business entities 
demanding private financial records belonging to the president. 
 
 
* We can still discuss the case if it is not yet set for argument in time for the class, but 
obviously we wouldn’t listen to the oral argument, we would do more reading instead. 


