
 

 

Wilbur Watts and his wife Ruth were living the American dream on their 64 acres in Scott County, Ten-
nessee. At the time of trial, the Watts had owned the property for 40 years, occupied it, cut timber on it, 
paid taxes, etc. In 2000, Harvey and Judy Shannon bought 14 acres next to the Watts. Sometime later and 
apparently due to a dispute between the new neighbors, Shannon hired William Leggins to survey their 
property. It is undisputed that the Watts’ deed called for 64 acres and Shannon’s deed called for 14 acres. 
Apparently, the tax assessor’s map (a.k.a., tax map) showed that the Shannon property consisted of some-
thing in the neighborhood of 57 acres. It is unclear how this came about. There was some discussion about 
Shannon paying taxes on more than 14 acres and/or Shannon had otherwise directed Leggins to survey 57 
acres based on alleged “false information.” In any event, the resulting Leggins survey created a 43-acre 
overlap with Watts. The to-scale sketch on Page 2 depicts a14-acre tract surrounded by a 64-acre tract 
and the magnitude of the impact of Leggins 57-acre survey on the Watts’ estate.  SEE SKETCH  
   After the survey was completed, it was filed in the County Register’s Office. Even though Leggins knew 
about the discrepancy between his survey and the Watts’ property, Leggins never told the Watts about the 
discrepancy, as required by law, before the map was filed. “A review of Leggins’ testimony establishes, as 
the Trial Court properly found, that Leggins admitted to relying heavily upon a tax map and Shannon's di-
rection, and that Leggins was on notice that there was a dispute before he undertook the survey, and oth-
erwise should have realized there was a problem when his survey found 57 acres where the deed called 
only for 14.” Subsequently, Watts filed a lawsuit against Shannon and Leggins alleging “that the dispute was 
due to false information provided by the Shannons, and Leggins’ negligent performance of his duties as a 
surveyor, and further that defendants were guilty of negligence, fraud and outrageous conduct. Plaintiffs 
asked for damages and that the Court establish the true boundary line between the parties.”   
  Watts’ experts, Reed and Nance, testified at trial that Leggins was negligent in preparing his survey, that 
he relied on a tax map and information provided by Shannon instead of conducting his own research re-
garding adjoining properties. We are not told what information Shannon provided but it allegedly “helped 
create” the problem with Leggins’ survey. In his own defense, “Leggins testified that he felt he owed no 
duty to the community or other property owners, but only owed a duty to his client, to survey and did not 
have to go behind his client's deed so long as he was ‘comfortable’ with it.” This is the only mention of 
Shannon’s deed by Leggins and it is unclear if Leggins even considered Shannon’s deed when he performed 
the survey. Do we have any ethical issues on our hands? NSPS CREED Who wins? JNL  
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The Legal Angle: By Jeff Lucas, Editor 

As we have discussed recently, we will be taking a few of our earlier editions of TLL, brushing them off, 
refurbishing them and taking another look at some of the issue we did not cover before. This is one of 
those editions. We also refurbished the attached case. We added Lucas Letter Head Notes (LLHN) which 
highlight the law of the case and we’ve added some commentary from the Editor in the Endnotes. We be-
gan adding headnotes (also known as the law of the case or “Black Letter Law”) to our cases with the 2010 
July Edition, replacing what had previously been yellow highlighting in the body of the opinion. The head-
notes allow the reader to quickly find the law of the case that is applied to the given factual scenario. This is 
why the study of caselaw is important to the practice of retracement surveying. The only way to know the 
laws of boundary surveying is to read cases about those laws with factual situations the surveyor can relate 
to and incorporate in practice. This is also how we learn what is prudent in ‘like or similar circumstances.’ 
   As a basis for our ethics study, as we did in our first Ethics edition, we will be utilizing the National Socie-
ty of Professional Surveyors (NSPS), “Surveyor’s Creed and Canons.” NSPS CREED We will look at a real 
case with important legal and ethical implications. Keep in mind that just because something is unethical 
does not mean it is necessarily illegal. But as this case points out, legal requirements that are not followed 
lead to negligence which usually involves ethical issues. You be the judge of that.   
   I want to remind all of you that I now host “THE SURVEYOR’S HOUR” Monday mornings from 11:00 to 
Noon, EST on www.Americanswebradio.com. We do not always have guests on the show but when we do 
they have made the show interesting and entertaining. We would covet any suggestions you may have for 
improving the show and recommendations for guests to invite on the program. Also, join us on our BLOG 
to continue the discussion. We hope you are all staying safe and well during these uncertain times. JNL 
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Watts charged that the “defendants were guilty of negli-
gence, fraud and outrageous conduct.” Watts also asked 
for unspecified damages. Where was Watts heading rela-
tive to damages with the charge of outrageous conduct?   

Outrageous conduct is a basis for the award of punitive 
damages, damages in an amount designed to send a warning 
and set an example for other wrongdoers in the future. 
The trial court characterized Leggins survey results as “hair 
raising.” Is that the same as “outrageous”?  

When you look at the sketch to the right, does the magni-
tude of the impact of the 43-acre overlap seem outrageous 
to you? Would you have awarded punitive damages?  

Damages for negligence are designed to put the plaintiff in 
the same position he would have been in if the defendant 
had never appeared on the scene, often referred to as 
actual damages. How much was Watts actually damaged by 
driving pins at the four corners of the red box?  

 In this case Watts’ actual damages were his out-of-pocket 
expenses. What if Watts had included a charge of slander 
of title and won? What kind of damages could we be talking about in 
that case? GO TO OPINION   

Points to Ponder:   

The Verdict Is In: Watts v. Shannon and Leggins - Tennessee Court of Appeals 2005 

“The Court credited plaintiffs’ surveyor’s survey of the property, and rejected Leggins’ survey. In establishing plaintiffs’ boundary line … the 
Court said that plaintiffs had owned the property in dispute for 40 years, possessed it, cut timber on it, etc., and had superior title to the 
property. Regarding Leggins’ negligence, the Court found that Leggins, in making the survey, should have discussed the dispute which he knew 
about with Watts, and further observed that to survey property and find 57 acres when the deed only called for 14 was negligent. Further the 
Court found that Shannon contributed to Leggins’ mistake, and awarded plaintiffs their actual damages consisting of attorney’s fees, survey 
fees, and court costs against the defendants in the amount of $10,691.89.” This was an extraordinarily cheap trial. 
   There are several issues to discuss here. The first is that there is a Tennessee statute that required Leggins 
to notify Watts of the 43-acre overlap. Tennessee Code §62-18-124(d) provides:  

A licensed land surveyor during the conduct of a boundary survey where there is discovered, or reasonably 
should have been discovered, any major apparent discrepancy as defined by the board between the deed descrip-
tion of adjoiners, evidence of use or possession not consistent with deed descriptions, or otherwise has notice 
that there is an adverse claim across a boundary, shall notify the affected adjoiners.  

   If we consider the NSPS Creed & Canons NSPS CREED we can see several violations but the one directly 
on point seems to be Canon 2: “A Professional Surveyor should abide by the rules and regulations pertaining 
to the practice of surveying within the licensing jurisdiction.” The Pledge and Canons 1, 3 & 4 are also impli-
cated as ethical violations on the part of Leggins (when has Canon 3 ever been enforced by a board?). 
   The ethical violation of Canon 2 was also a statutory violation under Tennessee law and helped to defeat 
Leggins’ privity defense. Leggins argued that since he was not in “privity” with Watts (did not have a contract 
with Watts) he could not be sued by Watts for negligence. The trial court determined that the statutory re-
quirement to notify Watts of the discrepancy in the boundaries was a legal duty to Watts that did not require 
privity. “The evidence, as found by the Chancellor, establishes that the surveyor violated his statutory duty to 
plaintiffs herein by filing the erroneous survey in the Register of Deeds Office without notice to plaintiffs.”  
   In addition to the statutory requirement to notify Watts, the “Trial Court said that the surveyor had an 
absolute duty to do his own surveying and not let someone else show him where the lines were. The Court 
found that Leggins, knowing there was a problem, had relied on what Shannon had told him.” Tennessee case 
law provides that “a landowner could recover damages from a surveyor who was hired by another party, 
even though the landowner did not rely on the survey, because the landowner had been required to incur attorney’s fees to quiet title to his 
property so that it could be sold.” This court-made rule, a contract or a statute, are the only ways you can get your money back in litigation.   
   The duty Leggins owed to Watts, both by statute and the common law, clearly demonstrate that Leggins is also guilty of the most violated 
professional ethics code that is universally recognized in all ethics codes across the country, that the professional practitioner “should accept 
assignments only in one’s area of professional competence and expertise.” See Canon 3. This case demonstrates that Watts is not competent 
to survey property boundaries. In Fundamentals of Law for Surveyors (1939), Frank Emerson Clark told us: “When a surveyor is employed to 
establish the position of a point or line in which two or more persons are interested he should act as an honorable, unprejudiced party and 
seek to find the true position, regardless of consequences. … It is therefore of the utmost importance that the surveyor should act in the 
same manner as does a judge on the bench rather than as a partisan employee of one of the persons concerned. By performing his duties in 
this way, the surveyor makes friends and also gains the reputation of being just.” Ethics and negligence are attached at the hip. Where there is 
lack of the former, the latter seems to abound. Join us on our BLOG. JNL  GO TO OPINION   
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National Society of Professional Surveyors 
Surveyor's Creed and Canons 

As a Professional Surveyor, I dedicate my professional knowledge and skills 
to the advancement and betterment of human welfare. 
I pledge: 
To give the utmost of performance; 
To participate in none but honest enterprise; 
To live and work according to the laws of humankind and the highest 
standards of professional conduct; 
To place service before profit, honor and standing of the profession before 
personal advantage, and the public welfare above all other considerations; 
In humility and with need for Divine Guidance, I make this pledge. 
Canon 1.  
A Professional Surveyor should refrain from conduct that is detrimental to the 
public.  
Canon 2.  
A Professional Surveyor should abide by the rules and regulations pertaining 
to the practice of surveying within the licensing jurisdiction. 
Canon 3.  
A Professional Surveyor should accept assignments only in one's area of 
professional competence and expertise. 
Canon 4.  
A Professional Surveyor should develop and communicate a professional 
analysis and opinion without bias or personal interest. 
Canon 5.  
A Professional Surveyor should maintain the confidential nature of the 
surveyor-client relationship. 
Canon 6.  
A Professional Surveyor should use care to avoid advertising or solicitation 
that is misleading or otherwise contrary to the public interest.  
Canon 7.  
A Professional Surveyor should maintain professional integrity when dealing 
with members of other professions. 
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WILBUR WATTS and wife, RUTH WATTS 

v.  

HARVEY SHANNON and wife, JUDY SHANNON and WILLIAM J. LEGGINS 

COURT OF APPEALS OF TENNESSEE, AT KNOXVILLE  

2005 Tenn. App. LEXIS 403 

July 11, 2005, Filed 

LUCAS LETTER HEAD NOTES [LLHN]:i  

Civil Procedure; Courts; Trial Courts; Jurisdiction; Law & Equity:  
Civil Procedure; Law & Equity; Equity Jurisdiction:  
[LLHN1] A chancery court may hear a claim for unliquidated damages so long as the court has acquired 
jurisdiction upon some other recognized equitable ground. 

Remedies; Costs & Attorney Fees; Recovery of Costs: 
[LLHN2] A landowner may recover damages from a surveyor who was hired by another party, even 
though the landowner did not rely on the survey, because the landowner had been required to incur attor-
ney’s fees to quiet title to his property so that it could be sold. 

Remedies; Costs & Attorney Fees; Recovery of Costs: 
[LLHN3] One who through the tort of another has been required to act in the protection of his interest 
by bringing or defending an action against a third person is entitled to recover reasonable compensation 
for loss of time, attorney fees and other expenditures thereby suffered or incurred in the earlier action. 

OPINION:  

In this boundary line dispute, the Trial Court established boundary and awarded plaintiffs’ damages 
against adjoining property owner and his surveyor. On appeal, we affirm. 

This action arose from a boundary line dispute wherein plaintiffs sued Harvey and Judy Shannon, 
and their surveyor, William Leggins. Plaintiffs alleged that the Shannons hired Leggins to survey their 
property, but misidentified their property lines, such that an erroneous survey was prepared by Leggins 
and filed in the Register’s Office, in violation of Tenn. Code Ann. §62-18-124(d). Plaintiffs alleged that 
the dispute was due to false information provided by the Shannons, and Leggins’ negligent [Page 2] per-
formance of his duties as a surveyor, and further that defendants were guilty of negligence, fraud and 
outrageous conduct. Plaintiffs asked for damages and that the Court establish the true boundary line be-
tween the parties. 

Following a trial, the Chancellor issued an Opinion from the bench, and noted that the discrepancy in 
acreage on Mr. Shannon’s deed and the survey prepared by Leggins was “hair raising.” The Trial Court 
said that the surveyor had an absolute duty to do his own surveying and not let someone else show him 
where the lines were. The Court found that Leggins, knowing there was a problem, had relied on what 
Shannon had told him. 

The Court credited plaintiffs’ surveyor’s survey of the property, and rejected Leggins’ survey. In es-
tablishing plaintiffs’ boundary line as found by plaintiffs’ surveyor, the Court said that plaintiffs had 
owned the property in dispute for 40 years, possessed it, cut timber on it, etc., and had superior title to 
the property. Regarding Leggins’ negligence, the Court found that Leggins, in making the survey, 
should have discussed the dispute which he knew about with Watts, and further observed that to survey 
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property and find 57 acres when [Page 3] the deed only called for 14 was negligent. Further the Court 
found that Shannon contributed to Leggins’ mistake, and awarded plaintiffs their actual damages con-
sisting of attorney’s fees, survey fees, and court costs against the defendants in the amount of 
$10,691.89.ii 

The defendants appealed and insist that the Trial Court did not have subject matter jurisdiction to try 
the negligence action on the grounds that the Trial Court did not have jurisdiction to try cases for 
unliquidated damages. See Tenn. Code Ann. §16-11-102. 

As this Court has previously explained, however, [LLHN1] a chancery court may hear a claim for 
unliquidated damages so long as the court has acquired jurisdiction upon some other recognized equita-
ble ground. See, e.g., Industrial Development Bd. of City of Tullahoma v. Hancock, 901 S.W.2d 382, 
384 (Tenn. Ct. App. 1995). 

In this case, the Chancery Court had jurisdiction of the boundary line dispute.iii See Tenn.Code Ann. 
§16-11-106. Thus, the Court could also decide plaintiffs’ claim of negligence against Leggins in the 
same action.iv We find this issue to be without merit. 

Next, Leggins argues that the Trial Court erred in finding him guilty [Page 4] of negligence, since he 
was not in privity with the plaintiffs, and relies on Tartera v. Palumbo, 224 Tenn. 262, 453 S.W.2d 780 
(Tenn. 1970). 

Tartera involved a defendant surveyor who allegedly performed a negligent survey that plaintiffs 
relied upon, and then plaintiffs later had to move their house because it was across the actual property 
line. The Supreme Court held that the plaintiffs could not sue the defendant surveyor for malprac-
tice/negligent performance of a contract, because they had not hired him and were not in privity with 
him. The Court stated that plaintiffs could, however, state a cause of action for negligent misrepresenta-
tion, because they alleged the defendant failed to exercise reasonable care when acting in the course of 
his profession, supplied false information for the guidance of others in a business transaction, and the 
plaintiffs justifiably relied upon that information to their detriment. 

Plaintiffs, in response, rely on the case of Whitelaw v. Brooks, 138 S.W.3d 890 (Tenn. Ct. App. 
2003), wherein the Western Section of this Court held that [LLHN2] a landowner could recover dam-
ages from a surveyor who was hired by another [Page 5]  party, even though the landowner did not rely 
on the survey, because the landowner had been required to incur attorney’s fees to quiet title to his prop-
erty so that it could be sold. The opinion relies on the Supreme Court’s opinion in Pullman Standard, 
Inc. v. ABEX Corp., 693 S.W.2d 336 (Tenn. 1985), wherein the Court stated that [LLHN3] “One who 
through the tort of another has been required to act in the protection of his interest by bringing or de-
fending an action against a third person is entitled to recover reasonable compensation for loss of time, 
attorney fees and other expenditures thereby suffered or incurred in the earlier action.”1  

[Page 6] Whitelaw is authority for plaintiffs maintaining their action and recovering damages against 
the surveyor. Moreover, the privity requirement enunciated by Tartera does not apply to the facts of this 
case. The evidence, as found by the Chancellor, establishes that the surveyor violated his statutory duty 

 

1 Pullman involved a suit against a wheel manufacturer by a rail tank car manufacturer who incurred attorney’s 
fees and litigation expenses defending lawsuits resulting from a derailment, and the derailment was caused by a 
defective wheel. The Court stated that Pullman could recover those expenses under an implied right of indemnity 
due to the relationship of the parties. 
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to plaintiffs herein by filing the erroneous survey in the Register of Deeds Office without notice to plain-
tiffs.v Tenn. Code Ann. §62-18-124(d) provides: 

A licensed land surveyor during the conduct of a boundary survey where there is discovered, or rea-
sonably should have been discovered, any major apparent discrepancy as defined by the board be-
tween the deed description of adjoiners, evidence of use or possession not consistent with deed de-
scriptions, or otherwise has notice that there is an adverse claim across a boundary, shall notify the 
affected adjoiners. . . .  

The evidence establishes that the surveyor recorded his survey without complying with the manda-
tory requirements of this statute. The Trial Court is affirmed on this issue. 

Next defendants argue that evidence preponderates against the Trial Court’s finding that Leggins 
was negligent. We cannot [Page 7] agree. There was expert testimony from surveyors Reed and Nance 
that Leggins negligently prepared a survey, and relied upon a tax map and Shannon’s information, and 
that proper research was not done regarding adjoining property owners. Leggins testified that he felt he 
owed no duty to the community or other property owners, but only owed a duty to his client, to survey 
and did not have to go behind his client’s deed so long as he was “comfortable” with it.vi A review of 
Leggins’ testimony establishes, as the Trial Court properly found, that Leggins admitted to relying heav-
ily upon a tax map and Shannon’s direction, and that Leggins was on notice that there was a dispute be-
fore he undertook the survey, and otherwise should have realized there was a problem when his survey 
found 57 acres where the deed called only for 14. The evidence does not preponderate against the Trial 
Court’s finding that Leggins acted negligently to plaintiffs’ detriment. Tenn. R. App. P. 13(d). 

Further, Shannon argues that the Trial Court erred in finding he was negligent, since no claim of 
negligence was brought against him. However, plaintiffs did plead negligence against Shannon, in their 
Complaint, and the [Page 8]  Trial Court found that Shannon “helped create” the problem with the sur-
vey by supplying information to Leggins that was incorrect. The evidence supports the Trial Court’s 
finding that Shannon contributed to the negligent survey performed by Leggins. 

Defendants argue that the Trial Court erred in finding that the plaintiffs were the owners of the dis-
puted property, and specifically, in finding that they had established adverse possession. The issue of 
adverse possession is essentially a non-issue, since the Trial Court found that Watts owned the property 
because it was encompassed by his deed.vii The Court simply pointed out Watts’ possession and use of 
the property as further indicia of his ownership. 

Defendants also argue the Trial Court should have found that they owned the disputed property 
based upon Tenn. Code Ann. §28-2-109, “Payment of Taxes Presumption.” 

As we understand defendants’ position, it is contended that they paid taxes on property described in 
a tax map since they purchased the property in 2000. They did not establish who paid the taxes on these 
parcels prior to 2000. The Trial Court found that the tax map was inaccurate and erroneous, and not to 
be relied upon, [Page 9] and the evidence does not preponderate against this finding. Watts was found to 
be the owner of the land, based upon the deeds in his and Shannon’s chains of title, and based upon this 
finding, which is supported by the evidence, Tenn. Code Ann. §28-2-109 does not apply, because Shan-
non failed to show that he had a recorded assurance of title for 20 years. Similarly, Shannon cannot rely 
on the bar created by Tenn. Code Ann. §28-2-110, for the same reasons. This section states: 

Any person having any claim to real estate or land of any kind, or to any legal or equitable interest 
therein, the same having been subject to assessment for state and county taxes, who and those 
through whom such person claims have failed to have the same assessed and to pay any state and 
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county taxes thereon for a period of more than twenty (20) years, shall be forever barred from bring-
ing any action in law or in equity to recover the same, or to recover any rents or profits therefrom in 
any of the courts of this state. 

We have previously held that “A party attempting to rely on the statute as a bar must clearly show 
that the other party failed to pay the taxes.” Bone v. Loggins, 652 S.W.2d 758, 761 (Tenn. Ct. App. 
1982). [Page 10] Such was not shown here, where Watts was found to be the deed owner of the property 
and Shannon was not. Moreover, Watts was shown to have paid taxes for more than 20 years on his 64-
acre parcel of land. The evidence does not preponderate against the Court’s decision on these issues. 
Tenn. R. App. P. 13(d). 

We affirm the Judgment of the Trial Court and remand, with the cost of the appeal assessed to de-
fendants. 

HERSCHEL PICKENS FRANKS, P.J. 

JUDGMENT: 

This cause was regularly heard and considered by the court. IT IS NOW ORDERED that the judg-
ment of the Trial Court is affirmed, and the cause remanded. The costs of appeal are adjudged defend-
ants, for which execution may issue if necessary. 

PER CURIAM 
 

Endnotes: 
i All headnotes (a.k.a., the law of the case or the “Black Letter Law”) in this opinion are provided by the Editor of 
TLL for the convenience of our readers. All endnotes, such as this one, are also provided by the Editor of TLL 
and may include the Editor’s commentary to the opinion, which should be considered only as the Editor’s opinion 
and not as the law of the case. JNL. 
ii As these things go, $10,000 is a cheap boundary dispute case involving attorneys, surveys and expert witnesses. 
They probably did not take depositions to save money. Depositions of all of the parties and the three surveyors, 
concomitant attorney’s fees, court reporters and associated costs, could have easily burned through $10,000. 
iii A boundary dispute case, where the title is not being tried, is a factual question not a legal question. The legal 
question (what is the boundary?) must be asked, answered and acted upon in any boundary dispute case, just as 
legal questions must be asked, answered and acted upon every day and at almost every minute by licensed drivers 
as they drive down the road. However, the factual question of location (where is the boundary?) are well within 
the purview of an equity court just as they are within the purview of the retracement surveyor. 
iv The argument here seems to be that negligence is a legal question and not within the purview of an equity court. 
A question of negligence is largely a factual question. The basic elements of negligence are: 1) the defendant 
owed the plaintiff a duty; 2) the duty (the standard of care) was breached; 3) causation due to the breach, and; 4) 
damages. Whether the defendant owed a duty to the plaintiff is generally considered to be a legal question. How-
ever, the other three elements are generally considered to be factual questions. The role of the retracement sur-
veyor is similar to that of a Chancery Court; it is a role largely in equity—not a legal role—although there are 
some legal questions to be asked, answered and acted upon along the way.  
v This is one of the factors leading to Leggins’ negligence. He fell below the standard of care. Ignoring a legal re-
quirement is a breach of the duty owed by the reasonably prudent practitioner. We saw this same issue in the De-
cember 2019, Ethics XX Edition and the case of Iron Shields v. Miller (Conn.Supr.2019). 
vi This is the ‘privity’ argument often made in negligence cases. Early in our country’s legal history negligence 
could only arise under contract. The contract established the duty owned to the client and a breach of that duty, 
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along with causation and damages would complete the elements of negligence. All of that began to change with 
the 1916 case of MacPherson v. Buick Motor Company, 111 N.E. 1050 (NY.App.1916). Foreseeability of harm to 
some future plaintiff replaced the need for a contract, creating a legal duty (not a contractual duty) to that potential 
future plaintiff to exercise prudent professional practice. Negligence is now a stand-alone tort that does not neces-
sarily need privity of contract, although negligence can still arise under contract.    
vii Adverse possession (a legal question) was not argued by Watts and the court ruled on the factual question of 
location of the property lines based on the deeds.  
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