
 

 

The action in our case takes place in Fractional Section 4, on McGreal Lake, in Antioch, Lake County, Illinois. 
The Sullivans (plaintiffs at trail) and the Kanables (defendants), own adjoining tracks of land on the north side of 
the Lake. The common boundary is described as the “east line of the west half of the east half of section 4,” 
with the Sullivan tract to the east and Kanables to the west. The boundary dispute involves two competing 
surveys and a 19.1’ overlap in the lake at the south common-corner on the section line. SEE SKETCH    
2011 Peklay Survey: Peklay was hired to survey the Kanable property. He testified that he found “iron 
pipes” and “fence lines, occupation lines” on the west line of the Kanable property, but did not find a monu-
ment at the south common-corner in the lake. He testified that the client provided him with a “very old sur-
vey” and that the lines of occupation agreed with the old survey. Peklay stated that occupation lines are im-
portant because “the owners come to rely on” them. He also stated that he had been taught in a continuing 
education program that “occupation takes precedence over measurement.” However, he also admitted that 
the occupation did not agree with the surrounding section lines. Peklay held the fence line to the west and 
applied the Kanable deed dimension of 400 feet to identify the location of the south common-corner.  
2011 Lee Survey: Presumably, as a result of the Peklay survey Lee was hired by Henry Sullivan who 
“expressed concern about the west property line.” Using the Sullivan deed description, Lee found the section 
corner, the Sullivans’ SE corner and NW corner, but no monument at the south common-corner. Lee calculat-
ed the location of that corner at the midpoint between the SE and S1/4 corners of Section 4. Lee then contact-
ed Peklay who apparently gave Lee a copy of his survey. Using a witness monument set by Peklay, Lee deter-
mined that the two locations of the south common-corner overlapped by 19.1 feet, which overlap tapered to 
“essentially the same point” at the north common-corner (a wedge). Lee testified that his location of the south 
common-corner was correct but admitted that Peklay’s procedures were “acceptable” survey practice.  
The Trial Court: The trial court preferred Lee’s “measurement methodology” to Peklay’s “occupation meth-
odology,” but added; “the occupation methodology would be acceptable to this Court if in this case the Court 
was not required to make a determination which will possibly affect other property lines.” Kanable appealed. 
The Appellate Court: As is always the case, witness credibility judgments are the purview of the trial 
court—not the appellate court. The Court first turned to a secondary source for some general surveying prin-
ciples, observing “conservation and perpetuation of boundary lines is the primary aim of the law of bounda-
ries.” Then turned to the Florida case of Rivers v. Lozeau (a case we covered Jan. 2020), for authority to affirm 
the “measurement methodology,” as described by Lee. What went wrong? JNL  
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The Legal Angle: By Jeff Lucas, Editor 

As we did last month, we will be doing something a little different with this edition. We are going to take a 
boundary dispute case and instead of trying to figure out “Who wins?” we are going to try and figure out 
“What went wrong?” We feel that our readers who have been with us for awhile will have little trouble 
seeing what went wrong with the surveys but also with the decisions made by the courts. We all know that 
there are bad decisions made by the courts, especially when it comes to boundary disputes. This is because 
boundary law is somewhat esoteric and not well understood by attorneys and even judges. On top of that, 
what the surveyors do and say is sometimes absolutely mind boggling.  
   The case we are considering was sent to me by an Illinois surveyor a few years ago as an example of ‘deed-
staking’ being approved by the courts. Deed staking being the process of staking out a boundary from the 
bearings and distances in the deed description with little or no consideration of other boundary evidence. 
Being too busy at the time to give the case serious consideration, I put it on the shelf. Here lately, I have 
been searching for new and interesting material to bring to our readers. Boundary disputes and the actions 
of the surveyors in those cases are usually a rich source for interesting if not bizarre circumstances. That’s 
when I ran across this case again and decided to pull it off the shelf and see what was what. The case does 
lineup as a ‘deed-staker’ vs. ‘fence-line’ surveyor challenge. But it goes deeper than that and involves mistakes 
by the surveyors, the attorneys and the court as well. That’s when I latched onto the idea of presenting it to 
our readers as a ‘what went wrong?’ as opposed to ‘who wins/’ case. I hope you enjoy.  
   I want to remind all of you that I now host “THE SURVEYOR’S HOUR” on www.Americanswebradio.com, 
Monday mornings from 11:00 to Noon, EST. This coming Monday (5/18/2020) David Doyle, NGS Chief Geo-
detic Surveyor (Ret.), will be my guest as we will talk about the 2022 National Spatial Reference System 
(NSRS) modernization (a.k.a, 2022 adjustment). Also, join us on our BLOG to continue the discussion. JNL 
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As is often the situation in these sectionalized boundary 
dispute cases, there is little or no discussion about the 
veracity of the section and quarter section corners being 
used by the surveyors. Are the surveyors working with 
original GLO corners, especially at the S1/4 corner?  

 If the “occupation lines” utilized by Peklay (which lines 
agreed with a “very old survey” Peklay was following), do 
not agree with the present-day location of the S1/4 corner 
of the section, what does this suggest? 

Does Peklay dispute any of the section corners being used 
by Lee? Does Peklay have an explanation for the difference 
between the occupation lines and the section lines? 

The “very old survey” suggests an outcome supported by 
the Illinois Supreme Court case of The Texas Company v. 
Hawthorne. See Opinion Endnote viii. Why is Rivers v. 
Lozeau controlling in this case? 

The very first general principle of surveying discussed by 
the Appellate Court is that “conservation and perpetuity of 
boundary lines is the primary aim of the law of bounda-
ries.” Which case supports that principle, The Texas Company or 
Rivers v Lozeau?  GO TO OPINION   

Points to Ponder:   

What Went Wrong?: Sullivan v. Kanable - Illinois Court of Appeals 2015 

There are bad appellate court opinions out there, but the worst relative to boundary retracement has to be River v. Lozeau, a case we covered 
in the January 2020 edition and that reared its ugly head in this case. In this “What Went Wrong?” series that we are starting, we will be cov-
ering several more bad opinions before we are done. As a threshold matter, let’s look at the elephant in the room. This case was cast as sur-
veying “measurement methodology” versus “occupation methodology.” Isn’t this a systemic problem in the practice of land surveying? Survey-
ors are looking for a ‘method’ or ‘procedure’ to follow as if surveying property is a one-size-fits-all suit that is worn on all occasions. Thus, 
you are either a ‘fence-line’ surveyor or you are a ‘deed-staker.’ This is why Brown was so influential in how 
surveying is to be practiced. He made it a simple measurement task for expert measurers.      
The Experts: Both Peklay and Lee testified as experts for their respective clients. Both experts were on board 
with the idea that there are only two methods to be employed in retracement surveying; either you survey the 
lines of occupation or you utilize measurements to survey the property. Peklay’s reasoning is that “according to 
what he had been taught in continuing professional education programs, ‘[o]ccupation takes precedence over 
measurements.’” Lee basically agreed. “On cross-examination, however, Lee indicated that his method of sur-
veying the property and Peklay’s were both acceptable in the surveying profession. He agreed with defendants’ 
attorney’s statement that ‘one [method] is not necessarily more correct than the other.’” As we know, there 
are no absolutes in retracement surveying. There are presumptions, however. A presumption is a rule of law 
until it is rebutted. For instance, monuments control measurements. This is a rebuttable presumption, not an 
absolute fact. If Peklay had laid out the presumption, perhaps his client wins.  
   As an expert, Peklay was an empty suit. He discussed good evidence, such as found monuments and occupa-
tion that was in agreement along his client’s west boundary, and a “very old survey” that he was following that 
was also in agreement. However, he did nothing with that evidence. Lee went a few steps further. After review-
ing Peklay’s survey, he investigated other properties to the west but since they also did not agree with his calcu-
lated position for the south common-corner, he rejected that evidence and held the measurement. 
The Attorneys: We are told nothing about the attorneys and what they did or did not do with the available evidence, but we can make 
certain assumptions. As we know, attorneys may have less knowledge about property boundary law than the surveyors. This is why experts 
are retained, to help explain the principles of retracement surveying and bring the available evidence forward to prove the theories in the 
case. This obviously didn’t happen for Kanable because the trial court cited a lack of evidence to support the “occupation methodology.” Why 
wasn’t the law in The Texas Company argued: “The true boundary line of a tract of land is where it is actually run, and when marked by monu-
ments placed by a surveyor or by the parties, such monuments will afford the most satisfactory evidence of the place where the true line lies.”  
The Courts: The trial court couldn’t go with Peklay’s occupation method for lack of evidence. The Kanables appealed the “judgment, arguing 
that it is against the manifest weight of the evidence.” Whatever evidence that was, it seems to be ignored by the appellate court. The Court 
apparently did its own research from two primary sources; a 1960 law review treatise for the general principles of land surveying, and the law 
from a “sister state” (Rivers v. Lozeau) on the “roles played by a surveyor.” The Court observed “the highest and best proof of this intention, 
ordinarily, lies not in the words of expression of the deed, but rather, in the work upon the ground itself, where the survey was made prior 
to the conveyance.” Peklay had a “very old survey” he was following but “Peklay did not provide a complete explanation of the supposed 
principle that occupation controls over measurements.” Perhaps Peklay can’t explain his “occupation methodology.” Perhaps the attorneys do 
not understand surveying enough to ask the right questions. Does this case stand for the proposition that measurements are superior to oc-
cupation or were mistakes made? What went wrong? Join us on our BLOG. JNL 
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HENRY SULLIVAN and VERNETTE SULLIVAN, Plaintiffs-Appellees, 

v. 

PEGGY KANABLE, KEN KANABLE, and JAN KANABLE, Defendants-Appellants 

No. 2-14-1175 

Court of Appeals of Illinois, Second District 

41 N.E.3d 264; 397 Ill.Dec. 78; 2015 IL App (2d) 141175 

October 16, 2015 

 

LUCAS LETTER HEAD NOTES [LLHN]:i 

Civil Procedure; Appeals; Standards of Review; General Overview: 
Civil Procedure; Appeals; Standards of Review; Manifestly Erroneous Ruling: 
Civil Procedure; Appeals; Credibility Determinations; Not Reviewable: 
[LLHN1] A trial court’s factual determinations will not be overturned on appeal unless they are 
contrary to the manifest weight of the evidence. A finding is against the manifest weight of the 
evidence only if the opposite conclusion is clearly evident or if the finding itself is unreasonable, 
arbitrary, or not based on the evidence presented. In applying the manifest-weight-of-the-evidence 
standard, a reviewing court will not substitute its judgment for that of the trial court regarding the 
credibility of witnesses, the weight to be given to the evidence, or the inferences to be drawn. 

Real Property Law; Boundary Establishment; Bona Fide Rights: 
Real Property Law; Boundaries; Rule of Repose: 
[LLHN2] Conservation and perpetuity of boundary lines is the primary aim of the law of 
boundaries. 

Real Property Law; Public Lands; Government Surveys; Original Surveys:  
Real Property Law; Public Lands; Sections & Subdivision of Sections:  
[LLHN3] When establishing boundaries described using the public land survey system, the 
monuments set by the original U.S. survey establish township, section and quarter section lines; 
and, the method prescribed by Congress for the division of quarter sections into fractional parts 
controls the location of such fractional lines.ii 

Real Property Law; Public Lands; Government Surveys; Original Surveys: 
Real Property Law; Public Lands; Sections & Subdivision of Sections:  
[LLHN4] The corners of half- and quarter-sections, not marked on the surveys, shall be placed as 
nearly as possible equidistant from two corners which stand on the same line. 

Real Property Law; Boundaries; Surveys; Original Surveys: 
[LLHN5] First, the surveyor can, in the first instance, lay out or establish boundary lines within an 
original division of a tract of land which has theretofore existed as one unit or parcel. In performing 
this function, he is known as the “original surveyor” and when his survey results in a property 
description used by the owner to transfer title to property that survey has a certain special authority 
in that the monuments set by the original surveyor on the ground control over discrepancies within 
the total parcel description and, more importantly, control over all subsequent surveys attempting 
to locate the same line.iii 
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Real Property Law; Boundaries; Surveys; Retracement Survey:  
[LLHN6] Second, a surveyor can be retained to locate on the ground a boundary line which has 
theretofore been established. When he does this, he “traces the footsteps” of the “original surveyor” 
in locating existing boundaries. Correctly stated, this is a “retracement” survey, not a resurvey, and 
in performing this function, the second and each succeeding surveyor is a “following” or “tracing” 
surveyor and his sole duty, function and power is to locate on the ground the boundaries [sic] 
corners and boundary line or lines established by the original survey; he cannot establish a new 
corner or new line terminal point, nor may he correct errors of the original surveyor. He must only 
track the footsteps of the original surveyor. The following surveyor, rather than being the creator of 
the boundary line, is only its discoverer and is only that when he correctly locates it.iv 

Real Property Law; Deeds; Deed Interpretation; Intent:  
Real Property Law; Deeds; Deed Interpretation; Subsequence Acts of the Parties:  
Real Property Law; Boundary Establishment; Mutual Recognition & Acquiescence:  
[LLHN7] Although boundaries arising from the conveyance of land are determined with reference 
to the intention of the grantor, as expressed in the instrument of conveyance, the highest and best 
proof of this intention, ordinarily, lies not in the words of expression of the deed, but rather, in the 
work upon the ground itself, where the survey was made prior to the conveyance. 

Real Property Law; Boundaries; Evidence of Boundaries: 
[LLHN8] The boundaries for a given parcel might or might not all be created simultaneously. 
Thus, a grantee who purchases the entire extent of particular lands owned by the grantor determines 
boundaries of his purchase as of the time that the particular parcel was carved out of some larger 
tract. On the other hand, a grantee purchasing only part of the lands of his grantor will determine 
the common boundaries as of the time of the conveyance, while he will determine the boundaries 
on the perimeter of the grantor’s original tract with reference to the time that they were created. 
Accordingly, each line of the same parcel must be considered separately, and a determination of the 
proper surveying method to be used must be made with respect to each line of the parcel. 

Real Property Law; Boundaries; Evidence of Boundaries; Occupation & Possession: [LLHN9] 
The evidentiary value of improvements depends upon the probability that their builders had, at the 
time of construction, a better means of knowing where the original lines were located than is now 
available. 

 

Disposition: Appeal from the Circuit Court of Lake County. No. 12-CH-687. Honorable Luis A. 
Berrones, Judge, Presiding.  

Counsel: Rebecca M. Lee and Alexis M. Costello, both of Gummerson Rausch Wand Lee 
Wombacher, LLC, of Woodstock, for appellants.  

Thomas B. Hood, of Thomas B. Hood Law Offices, P.C., of Gurnee, for appellees.  

JUSTICE McLAREN delivered the judgment of the court, with opinion. Justices Jorgensen and 
Hudson concurred in the judgment and opinion.  
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OPINION: 

[41 N.E.3d 265] [397 Ill.Dec. 79] 

McLAREN, JUSTICE.  

[¶1] Plaintiffs, Henry and Vernette Sullivan, filed a two-count complaint in the circuit court of 
Lake County against defendants, Peggy, Ken, and Jan Kanable. According to the complaint, the 
Sullivans own and occupy a parcel of residential lakefront property on McGreal Lake in Antioch. 
Peggy Kanable owns an adjacent parcel of property on the lakefront to the west. She and her 
parents, Ken and Jan Kanable, live on the property. In count I of their complaint, the Sullivans 
sought to determine the boundary between the two parcels. In count II, the Sullivans sought to 
enjoin the Kanables from discharging untreated wastewater from their property into the lake. In an 
earlier appeal taken pursuant to Illinois Supreme Court Rule 304(a) (eff. Feb. 26. 2010), we 
affirmed a summary judgment in favor of defendants on count II. Sullivan v. Kanable, 2014 IL App 
(2d) 140321-U, ¶ 2. Thereafter, following a bench trial, the trial court entered judgment in 
plaintiffs’ favor on count I. Defendants now appeal from that judgment, arguing that it is against 
the manifest weight of the evidence. We affirm.  

[¶2] Brian Lee, a licensed surveyor, testified on behalf of plaintiffs. Lee testified that he was 
the owner of the surveying firm of R.E. Allen and Associates. Lee had been a licensed surveyor 
since 2005. In August 2011, plaintiffs contacted Lee and requested that he conduct a survey of the 
property. According to Lee, Henry Sullivan expressed concern about the west property line. Henry 
“mentioned that there was an issue with the property next door being staked on the west boundary 
line.” Plaintiffs provided a legal description of the property indicating that it is situated in section 4 
of township 46 north, range 10 east, of the third principal meridian. According to the legal 
description, the southeast corner of plaintiffs’ land is located on the south line of section 4 at a point 
674.87 feet west of the southeast corner of section 4. Lee testified that he located the monument 
marking the southeast corner of section 4. Measuring along the south line, he found an iron rod 
placed in the ground 674.91 feet west of that marker. According to the legal description, the 
southern boundary of plaintiffs’ property begins at that point and proceeds west along the southern 
line of section 4 for a distance of 658.23 feet to the east line of the west half of the east half of 
section 4. Lee’s testimony indicates that the point [41 N.E.3d 266] [397 Ill.Dec. 80] thus 
described—the southwest corner of plaintiffs’ property—is located in the lake to the south of 
plaintiffs’ land.  

[¶3] To determine the location of that corner, Lee (1) located a monument identifying the south 
quarter corner of section 4; (2) ascertained the distance between the south quarter corner and the 
southeast corner of section 4; and (3) divided that distance by two. According to the legal 
description, the western boundary of the property runs north along the east line of the west half of 
the east half of section 4 for a distance of 685.4 feet to the center line of State Line Road “as 
formerly located.” Lee identified the east line of the west half of the east half of section 4 as a line 
running from the southwest corner of plaintiffs’ property to the midpoint of the north line of the 
quarter section in which the property is located. Lee found a monument at the northeast corner of 
the quarter section. He did not find a monument at the northwest corner of the quarter section, but 
he was able to locate that corner based on prior surveying work in the area. Lee’s measurement of 
the distance along that line from the southwest corner of plaintiffs’ property to what had once been 
the center line of State Line Road conformed to the legal description.  
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[¶4] Lee testified that, after completing the field work and preparing a plat of survey, he 
contacted Ed Peklay, who had previously conducted a survey of defendants’ property. Peklay’s 
survey placed the eastern boundary of defendants’ property east of the western boundary of 
plaintiffs’ property as determined by Lee’s survey. Peklay had placed an iron rod near the edge of 
the lake. According to Lee’s testimony, that marker was 19.1 feet to the east of the western 
boundary of defendants’ property. In other words, according to Lee’s survey, that marker was 19.1 
feet into plaintiffs’ property. However, the northwest corner of plaintiffs’ property, according to 
Lee’s survey, was at essentially the same point as the northeast corner of defendants’ property, 
according to Peklay’s survey.  

[¶5] Upon reviewing Peklay’s survey, Lee expanded his own to include defendants’ property 
and two parcels to the west of defendants’ property. He found corner markers on the west side of 
defendants’ property and measured distances between those markers and the east line of the west 
half of the east half of section 4. The distances did not conform to the legal description of 
defendants’ property. Similarly, the property lines staked out for the two parcels to the west of 
defendants’ property did not conform to the applicable legal descriptions.  

[¶6] Lee testified that he spoke with Peklay. Peklay indicated that the corners he found on the 
west line of defendants’ property and on the parcels to the west of defendants’ property matched 
the occupation lines of the property. Lee offered the opinion that his own survey (not Peklay’s) 
established the correct boundary line between plaintiffs’ property and defendants.’ On 
cross-examination, however, Lee indicated that his method of surveying the property and Peklay’s 
were both acceptable in the surveying profession. He agreed with defendants’ attorney’s statement 
that “one [method] is not necessarily more correct than the other.”  

[¶7] Peklay testified for defendants that he was asked to survey their property in 2011. 
Defendants needed a survey because they were planning to build an addition to their house. Pelkay 
testified that he found monuments—specifically, iron pipes—on the west line of the property. He 
also found “a corner or two” at the northeast corner of the property. He found no monument at the 
southeast corner near the lake. He added that the area [41 N.E.3d 267] [397 Ill.Dec. 81] was 
“swampy” and that the monument might never have been set or might have been washed away. 
Peklay further noted that there were “fence lines, occupation lines” on the west side of defendants’ 
property. Peklay stated that occupation lines are important in surveying land because they are 
“what the owners come to rely on as to be in their property.” Peklay testified that, according to 
what he had been taught in continuing professional education programs, “[o]ccupation takes 
precedence over measurements.”  

[¶8] Peklay tried to verify the position of the stakes on the west side of defendants’ property in 
relation to the section lines and other adjoining parcels of land. He discovered that “the 
measurements from the section corners would not agree with the occupation.” Peklay testified, 
“Based on the occupation, I held the west line of the parcel went over 400 feet which agreed with a 
very old survey that the client provided to me also.” Peklay then “set a corner that was on the line 
off of the water’s edge.” It appears to be undisputed that, in relation to the boundary determined by 
Lee’s survey, the corner that Peklay set near the water’s edge is about 19 feet into plaintiffs’ 
property.v  

[¶9] The trial court concluded that the survey conducted by Lee, based on what the court 
referred to as the “measurement methodology,” was preferable to the “occupation methodology” 
that Peklay used.vi The court added, however, that “[t]he occupation methodology would be 
acceptable to this Court if in this case the Court was not required to make a determination which 
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will possibly affect other property lines.”vii The court entered declaratory judgment for plaintiffs 
that the boundary between the parties’ properties was as shown by Lee’s survey.  

[¶10] Defendants argue that the trial court’s decision is against the manifest weight of the 
evidence. It is well established that [LLHN1] “[a] trial court’s factual determinations will not be 
overturned on appeal unless they are contrary to the manifest weight of the evidence.” City of 
Marseilles v. Radtke, 307 Ill.App.3d 972, 976, 718 N.E.2d 1052, 241 Ill.Dec. 198 (1999). “A 
finding is against the manifest weight of the evidence only if the opposite conclusion is clearly 
evident or if the finding itself is unreasonable, arbitrary, or not based on the evidence presented.” 
Best v. Best, 223 Ill.2d 342, 350, 860 N.E.2d 240, 307 Ill.Dec. 586 (2006). In applying the 
manifest-weight-of-the-evidence standard, “[a] reviewing court will not substitute its judgment for 
that of the trial court regarding the credibility of witnesses, the weight to be given to the evidence, 
or the inferences to be drawn.” Id. at 350-51.  

[¶11] We preface our consideration of the evidence presented at trial with a brief summary of 
certain general principles of land surveying (gleaned, in part, from scholarly writing on the subject) 
that are germane to the issue in this appeal. It has been observed that [LLHN2] “[c]onservation and 
perpetuity of boundary lines is the primary aim of the law of boundaries.” Robert J. Griffin, 
Comment, Retracement and Apportionment as Surveying Methods for Re-establishing Property 
Corners, 43 Marq. L.Rev. 484, 484 (1960) (hereinafter Griffin). [LLHN3] When establishing 
boundaries described using the public land survey system, “[t]he monuments set by the original 
U.S. survey establish township, section and quarter section lines; and, the method prescribed by 
Congress for the division of quarter sections into fractional parts controls the location of such 
fractional lines.” Id. at 489. Under federal law, [LLHN4] “the corners of half- and quarter-sections, 
not marked on the surveys, shall be placed as nearly as possible equidistant from two [41 N.E.3d 
268] [397 Ill.Dec. 82] corners which stand on the same line.” 43 U.S.C. § 752 (2012).  

A reviewing court in a sister stateviii has explained the roles played by a surveyor retained by a 
private client:  

[LLHN5] “First, the surveyor can, in the first instance, lay out or establish boundary lines 
within an original division of a tract of land which has theretofore existed as one unit or parcel. 
In performing this function, he is known as the ‘original surveyor’ and when his survey results 
in a property description used by the owner to transfer title to property that survey has a certain 
special authority in that the monuments set by the original surveyor on the ground control over 
discrepancies within the total parcel description and, more importantly, control over all 
subsequent surveys attempting to locate the same line. [LLHN6] Second, a surveyor can be 
retained to locate on the ground a boundary line which has theretofore been established. When 
he does this, he ‘traces the footsteps’ of the ‘original surveyor’ in locating existing boundaries. 
Correctly stated, this is a ‘retracement’ survey, not a resurvey, and in performing this function, 
the second and each succeeding surveyor is a ‘following’ or ‘tracing’ surveyor and his sole 
duty, function and power is to locate on the ground the boundaries [sic] corners and boundary 
line or lines established by the original survey; he cannot establish a new corner or new line 
terminal point, nor may he correct errors of the original surveyor. He must only track the 
footsteps of the original surveyor. The following surveyor, rather than being the creator of the 
boundary line, is only its discoverer and is only that when he correctly locates it.” (Emphasis in 
original.) Rivers v. Lozeau, 539 So.2d 1147, 1150-51 (Fla. Dist. Ct.App. 1989).ix 

[LLHN7] Although boundaries arising from the conveyance of land are determined with 
reference to the intention of the grantor, as expressed in the instrument of conveyance, “[t]he 
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highest and best proof of this intention, ordinarily, lies not in the words of expression of the deed, 
but rather, in the work upon the ground itself, where the survey was made prior to the conveyance.” 
Griffin, supra, at 495. [See Endnote viii.]  

[¶13] [LLHN8] The boundaries for a given parcel might or might not all be created 
simultaneously. Thus, “[a] grantee who purchases the entire extent of particular lands owned by the 
grantor determines boundaries of his purchase as of the time that the particular parcel was carved 
out of some larger tract.” Id. at 488. On the other hand, “[a] grantee purchasing only part of the 
lands of his grantor will determine the common boundaries as of the time of the conveyance, while 
he will determine the boundaries on the perimeter of the grantor’s original tract with reference to 
the time that they were created.” (Emphases added.) Id. Accordingly, “[e]ach line of the same 
parcel must be considered separately, and a determination of the proper surveying method to be 
used must be made with respect to each line of the parcel.” Id.  

[¶14] Mindful of these principles, we conclude that the trial court’s decision to rely on Lee’s 
survey to establish the boundary is not against the manifest weight of the evidence. Defendants 
argue that Peklay’s methodology was superior to Lee’s. Defendants note that “a surveyor’s job is 
not to re-establish a property line; rather, a surveyor’s job is to retrace the original steps of the 
original surveyor.” According to defendants, “that is precisely what Mr. Peklay did, and that is the 
reason why occupation holds over measurements.” Defendants’ argument is not persuasive. First, 
Peklay did not provide a [41 N.E.3d 269] [397 Ill.Dec. 83] complete explanation of the supposed 
principle that occupation controls over measurements.x We note that the legal description for 
defendants’ property specifies the place of beginning as the southeast corner of the west half of 
government lot 1. From there, defendants’ east property line is described as proceeding along the 
east line of the west half of government lot 1 for a distance of 685.4 feet. (This description 
corresponds exactly to the description of the west property line of plaintiffs’ property.) The 
property-line descriptions proceed counterclockwise (i.e. east property line to north property line to 
west property line to south property line). The south property line is described as running east along 
the south line of the section for a distance of 400 feet to the place of beginning. Here, Peklay 
resolved an apparent discrepancy between the occupation line on the west and the described 
measurements of the property by repositioning the place of beginning set forth in the legal 
description of defendants’ land, so that the described dimensions of the property remained 
unchanged. But if, as Peklay testified, occupation lines control over measurements, it is unclear 
why those dimensions should not have yielded.  

[¶15] As noted, the original survey of a given parcel “control[s] over all subsequent surveys 
attempting to locate the same line.” Rivers, 539 So.2d at 1151. We acknowledge that an occupation 
line might be of value in setting the boundary between the properties on either side of that line. 
Occupation lines might also correspond to improvements on property. [LLHN9] “The evidentiary 
value of improvements depends upon the probability that their builders had, at the time of 
construction[,] a better means of knowing where the original lines were located than is now 
available.” Griffin, supra, at 500. The evidentiary value in determining other boundaries seems 
doubtful, however. As noted, “[e]ach line of the same parcel must be considered separately, and a 
determination of the proper surveying method to be used must be made with respect to each line of 
the parcel.” Id. at 488. The record does not indicate when various boundaries were established or 
whether they were originally created by common parties, so it is difficult to conclude that the 
boundary between the parties’ properties was created with reference to, or should be controlled by, 
the boundary between defendants’ property and property on the west side of defendants’ property.xi  
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[¶16] Lee located the boundaries of defendants’ property, pursuant to the legal description of 
the property, with reference to government survey monuments and a properly placed marker for the 
point of beginning. There is no indication that the boundaries measured in accordance with the 
legal description conflicted with any occupancy lines on or adjacent to plaintiffs’ property. Nor is 
there any indication that the measurements conflicted with any other controlling element. There is 
no indication that Lee made any mistake in measuring the distance from the section corner to the 
place of beginning on the southeast corner of the property. Nor is there any indication that Lee 
made any mistake in measuring the distance from that point to the southwest corner of the property. 
As noted, Peklay essentially located the place of beginning without reference to government survey 
markers, instead placing it at a location that would accommodate the occupation line on the west of 
the property with the described 400-foot measurement of defendants’ south property line. Under 
the circumstances, this method appears to be arbitrary and inferior to alternative methods of 
determining the place of beginning of defendants’ land.xii  

[41 N.E.3d 270] [397 Ill.Dec. 84]  

[¶17] For the foregoing reasons, the judgment of the circuit court of Lake County is affirmed. 

[¶18] Affirmed. 
 

Endnotes: 
i All headnotes (a.k.a., the law of the case) in this opinion are provided by the Editor of TLL for the 
convenience of our readers. All endnotes, such as this one, are also provided by the Editor of TLL and may 
include the Editor’s commentary to the opinion, which should be considered only as the Editor’s opinion 
and not as the law of the case. JNL. 
ii This is a common articulation of federal and state law on the subdivision of sections. However, as is often 
the case, the court fails to recognize the role the federal government intended for the local surveyor in the 
subdivision of the sections. To the unwitting, this statement of the law, standing alone, can sound like an 
invitation to subdivide the section anew, even though it may have already been subdivided at least once if 
not several times already.     
iii The court is quoting from the Florida Court of Appeals in the case of Rivers v. Lozeau, (1989). We dealt 
with that case and the “First Surveyor Concept” in the January 2020 edition of TLL. Although the ultimate 
outcome in that case was a dumpster fire, this is a good articulation of the role of the “original surveyor.” 
What is not being said, but can be read between the lines, is that the “special authority” bestowed upon the 
original surveyor comes from the property rights that attached to the monuments he sets.     
iv This is also a good articulation of the role of the retracing surveyor as found in the Rivers case. Shortly 
after this, though, the Florida court went off the rails with a train-wreck of a decision.    
v These last two sentences contradict each other. Part of the problem seems to be the use of the word 
“corner” when the word “monument” should have been used. It appears from Lee’s testimony and the 
SKETCH that the south common-corner along the section line is out in the lake. Nobody recovered or set a 
monument at this corner. Peklay testified that he “set a corner that was on the line off of the water’s edge.” 
He meant a witness monument to the corner in the lake. Given that they were just talking about the 400-foot 
dimension of the defendant’s south boundary, the logical assumption to make is that the monument was set 
on the west side of the lake as a witness to the corner. Thus, the Peklay survey overlaps Lee’s by 19.1 feet at 
the south common-corner. In other words, they have a paper overlap of land that no one can use out in a lake, 
that tapers down to nothing at the north common-corner. There is no mention of either surveyor setting a 
witness monument on the north side of the lake where the overlap would be physically apparent.     
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vi This is one of the problems with the surveying profession. Surveyors want a procedure or formula to 
follow that applies to all circumstances and situations. This is why Curtis Brown’s siren-call to just stake the 
deed and if there is a problem let the attorneys handle it, was so widely accepted and quickly adopted as 
orthodox practice. It turned surveying boundaries into a math and measurement task. The 2009 BLM 
Manual of Surveying Instructions (the Manual) speaks almost directly to this problem of a want for 
pat-answers and to the surveying problem in this case generally:  

“The surveyor should neither rigidly apply the rules for restoration of lost corners or the rules for 
subdivision of sections without regard to effect on location of improvements nor accept the position of 
improvements without question regardless of their relation or irrelation to existing evidence of the 
original survey and the description contained in the entry. Between these extremes will be found the 
basis for the determination of whether improved lands have been located in good faith. No definite 
specific set of rules can be laid down in advance. The solution to the problem must be found on the 
ground by the surveyor. The responsibility to resolve the question of good faith as to location rests 
primarily upon the surveyor's judgment.” Sec. 6-37 [Emphasis added.]  

vii What the trial judge is saying here is that the surveyors did not bring in the evidence the judge wanted to 
see. This is especially true relative to Peklay’s survey.   
viii Why the court turned to a “sister state” for authority in this case is somewhat baffling when there is plenty 
of Illinois case law on point. For example:    

“The true boundary line of a tract of land is where it is actually run, and when marked by monuments 
placed by a surveyor or by the parties, such monuments will afford the most satisfactory evidence of the 
place where the true line lies. In case of any discrepancy between the call for course or distance and the 
location of the monument, the monument will control.” The Texas Company v. Hawthorne, 21 N.E.2d 
565, (Ill.1939).  

Apparently, Peklay did not bring in enough evidence to make this argument. 
ix By turning to Rivers v. Lozeau for authority, the court appears to be on board with the concept that the 
GLO surveyors were the original surveyors to subdivide the sections on the government plat by drawing 
lines on a map. This is the crux of the Rivers decision. We know, of course, that the subdivision of the 
sections were to be run on the ground by the local surveyor hired to do that job, rendering the local surveyor 
the original surveyor for the subdivision corners. See specifically, Manual, Sections 1-1, 3-4, 3-99, 3-131, 
3-132, 3-135, and 3-137.       
x This is why land surveyors need to know and understand property boundary law, so that they can explain 
it in court. Peklay failed in this respect.  
xi This was also Peklay’s failing. Something else missing from this discussion and others like it in similar 
cases is the veracity of the monument Lee found and relied upon at the supposed south quarter corner of 
section 4. The occupation (fences) and the old survey Peklay was ostensibly following suggest that there 
may have been a different location for the south quarter corner in times past. Peklay failed to dig that 
evidence up (if it exists) and completely failed to bring in any support for the fence locations. Sometimes a 
fence is just a fence.  
xii This is what is know as ‘arbitrary rules of surveying.’ 
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