
 

 

If you are not already apprised (see LEGAL ANGLE below), we will be discussing this month’s case on the 
issues of ambiguities, deed interpretation, boundary establishment, and Mr. Jason Foose’s take on the case in an 
article he wrote in the April 2020 edition of American Surveyor (see FOOSE for a link to the article).  
   Since this approach is something new for us (i.e., studying a case referenced by someone else), I will remind 
all that it is important when doing legal research to check the opinion for negative treatment in subsequent 
decisions. This is often referred to as “Shepardizing”—checking to see if the case is still good law. It is possible 
that the opinion has been overturned or partially overturned on certain matters. My legal research program 
automatically does this and we have found no negative treatment. So, we’re good.  
   The other piece of advice I will give at the outset is, if you are going to write about a court case give the 
citation of the case to your readers. I found Foose’s case with relative ease because he tells us the state the 
case took place in and an approximate date (i.e., “about 30 years ago”). Giving the citation is just common 
curtesy in a magazine article but would be mandatory in more formal or legal writing. 
   That given, the case involves a boundary dispute between Ward and the Marshalls over approximately 4 
acres of supposed overlapping property located north of a certain right-of-way. It also involves a “wedge” piece 
south of the right-of-way. No Sketch this month. Instead, we have NOTES to relevant case law. The right-of-
way is the point of reference in the dispute. The Court summarized the basic problem with the property de-
scriptions: “The Marshalls’ deed [to the south] contains a general property description, which requires an on-
site reference to the markers and the Ward’s deed [to the north] contains a metes and bounds description.” 
Both properties were under common ownership on two separate occasions in the past, with both subsequent 
“out-conveyances” rendering Ward’s property junior to the Marshalls.’ Therefore, it was undisputed that the 
location and extent of the Marshalls’ tract (the senior) was the issue at trial. See NOTES  
   Both parties had their respective properties surveyed. Apparently there was little problem with locating 
Ward’s metes and bounds description on the ground as both parties agreed that Ward’s deed encompassed 
the disputed 4 acres. However, the calls in the Marshall deed requiring the location of called out features in the 
description, in particular the two stones that no longer existed or whose position could not be located to any 
reasonable degree of surveying certainty. This left considerable doubt that the Marshalls’ deed also included the 
disputed 4 acres. At the very least, the parties and the surveyors had varying differences of opinion over that 
issue, whereas it was undisputed the Marshall deed included the 4 acres. The case was tried before a judge and 
jury. The factual question of location was sent to the jury. Who wins? JNL  
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The Legal Angle: By Jeff Lucas, Editor 

We are doing something a little different this month. To be honest, I have been doing some research looking 
for an interesting case to discuss this month. Having no clear direction I wanted to go in, I decided to just 
search “boundary dispute” cases involving “surveyors” or “surveying,” sorted in descending order (latest 
cases to oldest). Nationally, that retrieved nearly 2,000 hits. I waded through over 100 late-model cases go-
ing back to 2017 and I was finding nothing interesting or novel to discuss, just re-hash of issues we have been 
over time and again. This very morning I was checking my e-mail and American Surveyor hit my inbox.  
   I do not normally rush to read American Surveyor—POB Magazine being decidedly superior—I none the 
less clicked on the link and ran across an article by Jason Foose, PS, entitled, “Decided Guidance: Ward v. 
Marshall,” on the issue of ambiguities (see FOOSE for a link to the article). After reading the article and 
downloading the case, I decided this would be a good opportunity to discuss a case on ambiguities, and com-
pare and contrast Mr. Foose’s take on the opinion relative to the rules of construction we already know. 
Don’t worry, I’m not going to drag Mr. Foose over the coals. I actually plan to contact him and send him a 
copy of this Edition of TLL and invite his response. Maybe we can win another convert.  
   The case is pretty short on surveying activities and is not really hitting any new ground on ambiguities, 
deed interpretation or the boundary establishment doctrines. It think what will be interesting will be Mr. 
Foose’s comments and his analysis of the case as contained in his article.  
   I want to remind all of you that I now host “THE SURVEYOR’S HOUR” on www.Americanswebradio.com, 
Monday mornings from 11:00 to Noon, EST. This coming Monday (5/4/2020) Gary Kent will be my guest and 
we will talk about a wide variety of topics for seminar presentations to the proposed revisions of the 2021 
ALTA/NSPS Standards. Also, join us on our BLOG to continue the discussion. JNL 
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The description in a deed is merely a guide to finding the 
property on the ground. Parol evidence is always admissi-
ble to aid in interpreting the intent in of the conveyance by 
clearing up ambiguities. What was Old-Timer’s testimony? 

A description in a deed is sufficient if a reasonably compe-
tent surveyor can locate it on the ground. Of the two sur-
veys introduced in the case, which one was uncontested 
relative to the location as described in the deed? 

Any boundary determination is a two-part question of law 
and fact. The legal question is what is the property? The 
factual question is where is it located. Was the ultimate 
question in this case a legal question or was it a factual 
question? How can we tell the difference?  

The two deeds in question came out of a common grantor. 
It was clear that the senior conveyance was ambiguous. 
Since the junior must be read in light of the senior, this 
rendered the junior ambiguous. When reading the descrip-
tions together—as they must be read—“those particulars 
which are most stable and certain … are to prevail.” 
Which description was most stable and certain?                

    GO TO OPINION   

Points to Ponder:   

The Verdict Is In: Ward v. Marshall - West Virginia Supreme Court 1992 

Okay—not fair! I didn’t tell you about Old-Timer’s testimony. And, as it so often happens, Old-Timer in this case is a predecessor in title to 
one of the parties. In this case Old-Timer was Walter Bragg, Sr., who sold his property to the Marshalls. Bragg testified that when he sold the 
property to the Marshalls he showed them that it included the “wedge” parcel south of the right-of-way but not did not tell them that it in-
cluded anything north of the right-of-way. In her testimony, Mrs. Marshall testified that Bragg had indicated that the property also “included 
the bottom land north of the right-of-way” (i.e., the disputed 4 acres). It was left to the jury to determine 
the facts in the case. In a case tried before a judge and jury, it is the judges job determine what the law is 
and the jury, as trier of the facts, determines the facts—such as who is telling the truth.   
   Foose weighs in by dissecting Syllabus Point 2 [LLHN2], clause by clause and adding commentary. This 
was interesting: “…the solution of the conflict so presented is peculiarly within the province of a jury….” Foose 
comments: “Okay, things are getting legal now.” After commenting on every clause Foose adds: “Are you 
kidding me? That’s it? We went through every survey detail known to mankind just to ask if a lawyer did 
his job? Really? Okay, here’s the stuff they didn’t teach us in civics class. The higher courts seem to shun 
the idea of overturning a trial court’s decision.” Civics class? After Foose opines on the sufficiency of the 
property descriptions, he concludes that the descriptions are ambiguous. Then Foose poses a few hypo-
thetical questions: “Alrighty then, here’s a hypothetical. We just ran the ambiguity test by ourselves and 
the legals failed. Are we obligated to pick one over the other? Better yet, should we pick one over the 
other? I’ll raise the ante and ask do we even have the authority to pick one over the other? What draws 
me like a skeeter to a bug light is that nothing works together here. That’s why this case belonged in 
court. All the king’s horses and all the king’s men couldn’t put this dumpty together. I question whether 
surveys should have been finalized under such ambiguity. Yes there’s a public expectation that we can get 
the job done but you can’t make biscuits n’ gravy without flour.” Sounds like we need more lawyers. 
   So, let’s break this down. First, there is no legal question for the jury. Juries do not determine legal 
questions, neither do surveyors. The judge tells the jury what the law is and the jury, as the trier of the 
facts, applies the law to the factual issue of location. Surveyors, who are supposed to already know 
boundary law (including deed interpretation), are to apply that law to the facts and render a well-
reasoned opinion on the factual question of location. The senior conveyance is ambiguous, therefore the junior conveyance, which must be 
read in light of the senior, is also ambiguous. Foose apparently agrees with this. So, when we have ambiguities in the deeds, extrinsic evidence 
is necessary to aid in finding the true intent of the grantor and to a lesser extent the grantee. Parol evidence is extrinsic evidence. 
   The law in the case, as articulated in Syllabus Point 2 [LLHN2], succinctly stated is: When the application of the deeds on the ground is 
objectively ambiguous and one called-for monument stands “well marked and unquestionable” and another called-for monument “has long 
since disappeared and its location is not definitely ascertained, … the solution of the conflict” is a factual question to be determined by the 
jury and cannot be overturned without “a clear preponderance of evidence to the contrary and of prejudicial error during the course of the 
trial.” The crucial evidence in this case was the testimony of Old-Timer (a.k.a., Walter Bragg, Sr.), the Marshalls’ predecessor in title. When he 
testified the conveyance included the “wedge” south of the right-of-way, but nothing north of the right-of-way, the case was over. The oral 
evidence available from the landowners and locals with relevant knowledge of the property lines in the community is too often ignored by the 
retracing surveyor. See NOTES above. So in response to Mr. Foose; if not the surveyor then who? Join us on our BLOG. JNL 
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Jesse WARD, Plaintiff Below, Appellee 

v. 

Luther MARSHALL and Bessie Marshall, Defendants Below, Appellants 

No. 20170 

Supreme Court of Appeals of West Virginia 

416 S.E.2d 245; 187 W.Va. 128 

March 20, 1992 

Submitted Jan. 21, 1992 

Rehearing Denied May 13, 1992 
 
LUCAS LETTER HEAD NOTES [LLHN]:i  

Civil Procedure; Judgments; Judgment not Withstanding Jury Verdict: 
[LLHN1] In a case where the evidence is such that the jury could have properly found for either party 
upon the factual issues, a motion for judgment notwithstanding the verdict should not be granted. 

Real Property Law; Boundaries; Evidence of Boundaries; Monuments: 
Real Property Law; Deeds; Deed Interpretation; Ambiguities: 
Civil Procedure; Appeals; Standards of Review; Fact & Law Issues: 
[LLHN2] Where a deed calls for a line between monuments as well as by course and distance, one of 
which monuments is standing well marked and unquestioned, while the other has long since disappeared 
and its location is not definitely ascertained, and surveyors differ in their locations of the latter, with the 
result that recent surveys, purporting to represent such line, materially vary, each being supported by 
measurements to and from other known monuments, thereby enveloping its true location in doubt and 
uncertainty, the solution of the conflict so presented is peculiarly within the province of a jury, and its 
finding, in the absence of a clear preponderance of evidence to the contrary and of prejudicial error 
during the course of the trial, cannot properly be disturbed by the trial court upon motion or upon writ of 
error from this court.” 

Real Property Law; Boundaries; Question of Fact; Where Located:  
Civil Procedure; Trials; Trier of Facts: 
[LLHN3] The location of a disputed boundary line is a question of fact for the jury. The question of the 
true location of the line is clearly for the jury to determine. 

Syllabus by the Court:ii 

 1. “In a case where the evidence is such that the jury could have properly found for either party upon 
the factual issues, a motion for judgment notwithstanding the verdict should not be granted.” Syllabus 
Point 7, McClung v. Marion County Commission, 178 W.Va. 444, 360 S.E.2d 221 (1987).  

 2. “Where a deed calls for a line between monuments as well as by course and distance, one of which 
monuments is standing well marked and unquestioned, while the other has long since disappeared and 
its location is not definitely ascertained, and surveyors differ in their locations of the latter, with the 
result that recent surveys, purporting to represent such line, materially vary, each being supported by 
measurements to and from other known monuments, thereby enveloping its true location in doubt and 
uncertainty, the solution of the conflict so presented is peculiarly within the province of a jury, and its 
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finding, in the absence of a clear preponderance of evidence to the contrary and of prejudicial error 
during the course of the trial, cannot properly be disturbed by the trial court upon motion or upon writ of 
error from this court.” Syllabus Point 1, Wilson v. McCoy, 86 W.Va. 103, 103 S.E. 42 (1920).  

[416 S.E.2d 246] [187 W.Va. 129]  

Counsel: 

J. Randolph Query, Charleston, for defendants below, appellants.  

Thomas K. Patterson, Beckley, for plaintiff below, appellee.  

PER CURIAM [OPINION]:  

Jesse Ward instituted an action for ejectment against Luther and Bessie Marshall in a dispute over 
the ownership of approximately 4 acres of land in Raleigh County. After the trial, the jury rendered a 
verdict in favor of Mr. Ward and the Circuit Court of Raleigh County denied Mr. and Mrs. Marshall’s 
motions for a directed verdict and a new trial. Mr. and Mrs. Marshall appeal to this Court claiming that 
because an analysis of the deeds resolved the issue of ownership in favor of Mr. and Mrs. Marshall, 
there was no genuine issue of fact for the jury to decide. Based on our review of the record, we find that 
an analysis of the deeds could not resolve the ownership of the disputed property and thus, there was a 
genuine issue of material fact that was properly submitted to and resolved by the jury.  

Both Mr. Ward and Mr. and Mrs. Marshall claim title to approximately 4 acres of land in Marsh 
Ford District, Raleigh County. Mr. and Mrs. Marshall claim title to the disputed property under a deed 
dated May 8, 1978, granted by Walter L. and Nancy Lee Bragg. Mr. Ward claims title to the disputed 
property under a deed dated January 21, 1977, granted by Marion W. and Helen Lois Helmuth. The 
Marshalls’ deed contains a general property description, which requires an on-site reference to the 
markers and the Ward’s deed contains a metes and bounds description. 

[The Property Descriptions:]iii 

The Marshalls’ deed contained the following description:  

“Beginning at the southwest corner of W.M. Taylor’s lot running straight across the bottom to the 
branch, and thence running in a north direction with the branch to a willow, leaving the branch and 
still running north to a stone; thence in an eastern direction to a stone, a corner to William Taylor’s 
lot near the road at the foot of Rock Creek Mountain; thence running with the William Taylor’s line 
to the beginning corner.”  

The Ward’s deed contained the following description:  

“Beginning at two sourwoods on side of Rock Creek, corner to Lot 1, thence 81-1/2 E. 68 poles to a 
large hickory, S. 47-1/2 W. 11 poles to two hickories, S. 29 W. 7-3/4 poles to two hickories, S. 11-
2/5 E. 6-3/4 poles to a stone white oak pointer S. 18-1/4 E. 30-3/4 poles to a stake, chestnut, oak and 
gum pointers, corner to Lot 3; thence with the same S. 23-1/2 W. 36-1/2 poles to a white oak, S. 48 
W. 12 to Rock Creek Road; thence with said road S. 64 E. 17-4/5 poles, N. 55-1/2 E. 6-1/2 poles to 
_____ N. 36 E. 9-1/4 poles, S. 17-1/2 E. 25-3/4 poles, S. 12 W. 16 poles, S. 38 W. 12-4/5, S. 54-3/4 
W. 12 poles, S. 21-1/4 W. 14-3/4 poles, S. 7-1/2 W. 14-3/4 poles, S. 15-1/2 poles, S. 5 W. 3 poles to 
a chestnut, corner to Lot 1, thence with same N. 41? 12 poles W. 16 poles to a chestnut, N. 12-1/2 
W. 50 poles to a stone in a branch; N. 33? 36’ W. 25 poles to a stone, N. 13? W. 12-3/5 poles to a 
branch, N. 22? W. 12-1/5 poles to a stake, N. 17-1/2 W. 7-1/5 poles to a white oak stump N. 29-1/4 - 
- - - - - 12-1/2 poles to a maple and dogwood, N. 22-3/4 E. 9-2/5 poles to a small poplar N. 2 27-1/2 

Page 4



Lucas & Company, LLC © 2008-2020 
Page 3 of 5 

E. 28-3/4 poles to a hickory on top of Rock Creek Mountain, N. 55? 36’ W. 17-2/5 poles to a small 
black oak, N. 21-1/2? E. 9 poles to the beginning, and containing 49 acres and 125 poles.” 

Although the parties agree that the description in Ward’s deed encompasses the disputed property, 
the parties disagree about the extent of the property encompassed by the description in the Marshalls’ 
deed. Mr. Ward maintains that the Marshalls’ property consists of a wedge of land between his southern 
border and a tract owned by Ora Bowman. The Marshalls maintain that their property includes not only 
the wedge, but also extends northward across a right of way to include about 4 acres of bottom land, part 
of the land claimed by Mr. Ward.  

Both Mr. Ward and the Marshalls had their respective properties surveyed and plotted on a map. 
Neither had the other party’s property surveyed and plotted. Both tracts were commonly owned on two 
separate occasions and during each period of common ownership, the out-conveyance of the Marshall 
tract preceded the out-conveyance of the Ward tract. Because it is undisputed that the Marshalls’ title is 
senior, the location and the extent of the Marshall tract was the issue at trial.iv  

[Ward’s Expert, Roy Shrewsbury:] 

Both Mr. Ward and the Marshalls presented civil engineers as expert witnesses. Roy Shrewsbury, 
Mr. Ward’s expert, [416 S.E.2d 247] [187 W.Va. 130] testified that the Ward tract included the disputed 
property and that the Ward and Marshall tracts were separate and distinct pieces of property because 
each tract was individually acquired and disposed of when the tracts had a common ownership. Mr. 
Shrewsbury also testified that the Marshall tract could only be plotted by a physical or on-site reference 
to the monuments, but because of the separate chain of title for each tract and the references in the 
Marshall tract’s description, he thought the Marshall tract was located south of the right of way and 
therefore, did not overlap the Ward tract.  

[Marshalls’ Expert, Gary Bledsoe:] 

Gary O. Bledsoe, the Marshalls’ expert witness, testified that the Marshall tract included not only a 
wedge of land south of the right of way but also included about 4 acres of land north of the right of way. 
Mr. Bledsoe agreed that the land north of the right of way was also included in the Ward tract. Mr. 
Bledsoe testified that in order to plot the Marshall tract he made several assumptions concerning the 
markers identified in the Marshalls’ property description including the beginning reference.  

During Mr. Bledsoe’s cross-examination, Mr. Ward challenged several of the location assumptions. 
For example, Mr. Ward pointed out that although the Marshalls’ property description began with “the 
southwest corner to W.M. Taylor’s lot,” Mr. Bledsoe disregarded the directional reference and started 
from the northeast corner because he knew “that the Marshall tract lays above the Bowman tract.” Mr. 
Ward also showed that the “stone” with a mark, which Mr. Bledsoe assumed to mark the northern 
boundary of the Marshall tract, was the boundary marker for another unrelated tract. Mr. Ward also 
showed that the Marshalls’ deed references to the “branch” and “foot of Rock Creek Mountain” could 
refer to physical features other than those identified by Mr. Bledsoe.  

[Old-Timer Testifies:] 

Walter Bragg, Sr., who sold the property to the Marshalls, testified that before he sold the property 
to the Marshalls, he showed them that the property consisted of a small wedge, less than an acre, located 
south of the right of way. According to Mr. Bragg, he told the Marshalls that the property was worthless. 
Mr. Bragg also testified that the “stone,” which marked the property’s northern boundary had been 
located at the right of way, but was removed in the 1960’s.  
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[Mrs. Marshall and Old-Timer Disagree:] 

Mrs. Marshall testified that she paid Mr. and Mrs. Bragg $3,000 for the property and that the 
property shown to her by Mr. Bragg included the bottom land north of the right of way.1  

In addition to the conflicting surveyors’ opinions, the jury also had to consider the disparity between 
Mr. Bragg’s and Mrs. Marshall’s testimony. After the jury returned a verdict in favor of Mr. Ward, the 
circuit court denied the Marshalls’ motions for a directed verdict and a new trial. On appeal, Mr. and 
Mrs. Marshall allege that the ownership of the disputed property could have been resolved by merely 
analyzing the deeds.  

We find that the deeds in the present case cannot be analyzed without resolving a factual question 
concerning the disputed boundaries. Because more than one reasonable conclusion can be drawn from 
the evidence, a motion for judgment notwithstanding the verdict is not proper. In Syllabus Point 7, 
McClung v. Marion County Commission, 178 W.Va. 444, 360 S.E.2d 221 (1987), we said:  

[LLHN1] “In a case where the evidence is such that the jury could have properly found for either 
party upon the factual issues, a motion for judgment notwithstanding the verdict should not be 
granted.” 

In accord Syllabus Point 4, Sias v. W-P Coal Co., 185 W.Va. 569, 408 S.E.2d 321 (1991).  

In Wilson v. McCoy, 86 W.Va. 103, 103 S.E. 42 (1920) (Wilson I), we considered a property dispute 
in which one of the “terminal [416 S.E.2d 248] [187 W.Va. 131] monuments” was not definitely 
ascertained. In Wilson I, the different locations of the terminal monuments led to a variety of lines to the 
known monuments. In Wilson I, we concluded that the “ambiguity and uncertainty” created by the 
different locations of the terminal monuments and the variety of lines to known monuments, created a 
situation that was “the peculiar province of the jury to solve.” Wilson I, id. 86 W.Va. at 113, 103 S.E.2d 
at 46.  

In Wilson I, we declined to disturb a jury verdict when the evidence was conflicting concerning the 
location of the property because of the disputed location of the monuments. In Syllabus Point 1, Wilson 
I, id., we said:  

[LLHN2] “Where a deed calls for a line between monuments as well as by course and distance, one 
of which monuments is standing well marked and unquestioned, while the other has long since 
disappeared and its location is not definitely ascertained, and surveyors differ in their locations of the 
latter, with the result that recent surveys, purporting to represent such line, materially vary, each 
being supported by measurements to and from other known monuments, thereby enveloping its true 
location in doubt and uncertainty, the solution of the conflict so presented is peculiarly within the 
province of a jury, and its finding, in the absence of a clear preponderance of evidence to the 
contrary and of prejudicial error during the course of the trial, cannot properly be disturbed by the 
trial court upon motion or upon writ of error from this court.”  

See also Wilson v. McCoy, 93 W.Va. 667, 670, 117 S.E. 473, 474 (1923) (holding [LLHN3] the 
location of a disputed boundary line is “a question of fact for the jury”); Syllabus Point 2, Zirkle v. Three 

 

1 Mrs. Marshall and Mr. Bragg also disagreed on the property’s purchase price. Mrs. Marshall contends that she 
paid $3,000, the consideration stated in the deed. Mr. Bragg contends that he received $1,000 for the property and 
that the deed overstated the consideration at the Marshalls’ request in case they wanted to borrow money on the 
property. [I don’t know about you, but I tend to believe Old-Timer. What would he have to gain by lying? JNL] 
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Forks Coal Co., 103 W.Va. 614, 138 S.E. 371 (1927) (“the question of the true location of the line is 
clearly for the jury to determine”).  

In the present case, we find that the evidence of the location of the Marshall tract was conflicting, 
especially the location of the “stone,” marking the northern boundary and the “foot of Rock Creek 
Mountain,” marking the southeastern boundary. The record also contains a factual dispute concerning 
the information of the tract’s location given when the tract was sold to Mr. and Mrs. Marshall. Because 
in this case the jury’s verdict is supported by sufficient evidence, we decline to disturb the jury’s 
resolution of a factual question.  

For the above stated reasons, the judgment of the Circuit Court of Raleigh County is affirmed.  

Affirmed.  

Endnotes: 
i All headnotes (a.k.a., the law of the case) in this opinion are provided by the Editor of TLL for the convenience 
of our readers. All endnotes, such as this one, are also provided by the Editor of TLL and may include the Editor’s 
commentary to the opinion, which should be considered only as the Editor’s opinion and not as the law of the 
case. JNL. 
ii Apparently, the “Syllabus” is used by the West Virginia Courts as an articulation of the Black Letter Law of the 
case, what we refer to as Head Notes or [LLHN]. 
iii The property descriptions are located in Footnote 1 of the original Opinion. We thought they would be easier to 
read by bringing them up into the body of the Opinion.   
iv A junior conveyance is always read in light of the senior conveyance out of a common grantor. The senior gets 
what the senior was conveyed and the junior gets what’s left over. 

Other Citations:  

“Resort may not be had to a junior conveyance for the purpose of locating the corner or line referred to or 
described therein as being established by a previous deed or grant. Before the calls of the junior grant can be 
ascertained, those of the elder must be located and recourse cannot be had to the junior grant for that purpose.” 
Cornelison v. Hammond, 32 S.E.2d 326 (N.C.1944). 

“The location of the junior lot is dependent on the location of the senior lot—the deed to the junior lot can only 
convey what is left over from prior conveyances—and not the converse.” Farrell v. Gardner, 2003 Me.Super. 
LEXIS 250 (2003).  
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