
 

    

1 The Ralph Carr Story 

Sunday, July 31, 2016 | 2:45 pm - 4:00 pm                                                                                                    

2 Making Great Projects Happen 

Monday, August 1, 2016 | 8:30 am - 9:30 am 

3 Colorado Learning Center Project  

Monday, August 1, 2016 | 9:45 am - 11:15 am 

4 Managing Pro Se Appeals 

Monday, August 1, 2016 | 1:00 pm - 2:00 pm  

5 Change the Culture, Change the System 

Monday, August 1, 2016 | 2:15 pm - 3:30 pm 

6 Appellate Innovations Project Update 

Monday, August 1, 2016 | 3:30 pm - 4:30 pm 

7 
Recruiting, Retaining and Attracting the Best for the 
Courts 

Tuesday, August 2, 2016 | 8:30 am - 9:45 am 

8 
A View from the Director's Chair:  Lessons Learned 
from Two Years at the EEOC 

Tuesday, August 2, 2016 | 9:45 am - 10:45 am 

9 What's Bugging You 

Tuesday, August 2, 2016 | 11:00 am - 12:15 pm 

10 Real Ethics in a Virtual World   

Wednesday, August 3, 2016 | 8:30 am - 10:30 am 

 

11 Colorado Library Publishing Project 

Wednesday, August 3, 2016 | 2:15 pm - 3:15 pm 

12 
Backlash - Responses to Judicial Branch Decisions 

Wednesday, August 3, 2016 | 3:15 pm - 4:15 pm 

 

13 
Court Structure in Germany and Technology Initiatives 
in European Courts 

Thursday, August 4, 2016 | 8:45 am - 10:00 am 

14 Privacy and Court Records 

Thursday, August 4, 2016 | 10:15 am - 11:30 am 

 

Welcome 
 

Honorable Nancy Rice, Chief Justice 
Colorado Supreme Court 

 
Honorable Alan Loeb, Chief Judge 

Colorado Court of Appeals 
 

Sunday, July 31, 2016 | 2:30 pm – 2:45 pm 
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Chief Justice Nancy E. Rice  

Chief Justice Rice was appointed to the Colorado Supreme Court on August 5, 1998, and 

was appointed Chief Justice of the Colorado Supreme Court on January 8, 2014. Prior to her 

appointment to the Colorado Supreme Court, Chief Justice Rice served as a Denver District 

Court Judge from 1987 to 1998; an Assistant U.S. Attorney from 1977 to 1987; Deputy 

Chief of the Civil Division of the U.S. Attorney’s Office from 1985 to 1987; and a Deputy 

State Public Defender in the Appellate Division from 1976 to 1977.  She received her 

Bachelor of Arts degree from Tufts University and her law degree from the University Of 

Utah College of Law.  

 

In addition to her duties on the bench, Chief Justice Rice is the administrative head of the 

State of Colorado Judicial System along with chairing the Chief Justice’s Commission on 

Professional Development and serving on several other committees.  She gives 

presentations for bar associations and civic programs. Chief Justice Rice has taught at both 

of the Colorado law schools (University of Denver Sturm College of Law and currently at the 

University of Colorado Law School) and acts as a judge in high school mock trial 

competitions. She has written articles published in law journals, and is dedicated to 

educating the public about the state judicial system. 

  

Chief Justice Rice has one adult daughter and is an avid musician and golfer. 
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Hon. Alan M. Loeb 
Colorado Court of Appeals 

2 E. 14th Ave. 
Denver, CO 80203 

 
 Chief Judge Alan M. Loeb was appointed to the Colorado 
Court of Appeals in July 2003 and became the chief judge of that 
court on October 1, 2013, upon the retirement of former Chief 
Judge Janice Davidson.  Born and raised in Denver, Colorado, Chief 
Judge Loeb graduated with distinction from Stanford University 
(B.A., 1968).  He graduated cum laude and Order of the Coif from 
the University of Michigan Law School (J.D., 1971), where he served 
as editor in chief of the Michigan Law Review from 1970 to 1971. 
 
 Prior to his appointment to the court of appeals, Chief Judge 
Loeb practiced with Davis Graham & Stubbs, LLP from 1971 to 
2003 (partner from January 1, 1977).  His practice focused on 
complex civil litigation and appeals, with an emphasis on securities 
and corporate litigation and counseling. 
 
 Chief Judge Loeb is a frequent speaker on appellate advocacy 
and procedure at continuing legal education programs.  He is the 
Managing Editor of the Colorado Appellate Handbook, and from 
2009-2013, he was the contributing author of Chapters 4 and 5 of 
that publication.  He currently serves as the chairperson of the 
Colorado Supreme Court Standing Committee on Appellate Rules.  
He is also a member of the Colorado Supreme Court Committees on 
the Rules of Civil Procedure and the Rules of Evidence.  From 2004-
2013, he served as the editor of the “Judges’ Corner” department of 

The Colorado Lawyer.  He is also an active member and past 
president of the Thompson Marsh Inn of Court.  He is a Past 
President of the Rotary Club of Denver Southeast, and also served 
as District Governor of Rotary International District 5450 (2000-
2001). 
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The Ralph Carr Story 

 

Sunday, July 31, 2016 | 2:45 pm – 4:00 pm 
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ADAM SCHRAGER 

Adam Schrager is an Investigative producer and reporter with WISC-TV, the CBS 
affiliate in Madison, Wisconsin. He has covered politics for more than 20 years, most 
recently at Wisconsin Public Television and at KUSA-TV in Denver. Previously, he 
worked at commercial television stations in La Crosse, Madison and Milwaukee in the 
1990’s. 

Mr. Schrager’s first book was “The Principled Politician,” a biography of former Colorado 
Gov. Ralph Carr (R-Colorado) whose stand on behalf of Japanese Americans after 
Pearl Harbor would cost him his political career. The book led state lawmakers to name 
the new state justice center after the former Colorado chief executive. 

His most recent book, “The Sixteenth Rail: The Evidence, The Scientist and The 
Lindbergh Kidnapping” was named by NPR’s Science Friday as one of its best books of 
2013. The story profiles Arthur Koehler, a mild-mannered government scientist who 
traced the wood in the ladder used to kidnap Charles A. Lindbergh, Jr. to Bruno 
Hauptmann’s attic. He would be called “The Sherlock Holmes in the Witness Box” and 
be the final prosecution witness in the trial of the century. 

Mr. Schrager co-authored a book with Rob Witwer entitled “The Blueprint: How the 
Democrats Won Colorado (and Why Republicans Everywhere Should Care), which has 
been lauded by The Wall Street Journal, The Washington Post and political figures on 
both sides of the political spectrum.  He recently finished “Tall Paul,” a biography of 
former Arizona governor and senator Paul Fannin.  

In his journalism career, Schrager has won numerous accolades, including more than 
25 Emmy awards. He taught journalism at the University of Denver and at Marquette 
University for a number of years and has conducted dozens of seminars on the impact 
of the media on politics. Schrager has an undergraduate degree in history from the 
University of Michigan and a graduate degree in broadcast journalism from 
Northwestern University. 
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Special to The Denver Post | March 6, 2008     

*Used with Permission* 
 
Amid stories of conflict, controversy and consternation, the state Capitol will 

celebrate a true moment of congeniality Friday. With World War II veterans and 
other Japanese-Americans in attendance, the General Assembly will name a 
stretch of state Highway 285 after a former Colorado governor who has been 

largely forgotten by his state and was never known by his country.  
The joint resolution to create the Ralph Carr Memorial Highway speaks of a 
194os political figure who was “selfless in his devotion to the principles of 

equality and freedom for all.” However, it will be in the faces of those of 
Japanese descent where the true meaning of Ralph L. Carr’s story can be 

understood.  
On Feb. 19, 1942, then-Gov. Carr was fuming. He yelled at his staff even 
though they were not the object of his scorn, but since he did not have direct 

access to the White House and President Franklin Delano Roosevelt, they’d 
have to do.  

Clutching Executive Order 9066 in his hand, he paced and shouted, “What 
kind of a man would put this out?” The president’s order allowed for the de 
facto declaration of martial law on the West Coast with one not-so-veiled 

purpose: to remove anyone of Japanese descent.  
It was soon after Japan’s attack on Pearl Harbor, which killed thousands of 
Americans. The Japanese were called “yellow devils” on the front page of papers 

like The Denver Post. People clamored for them to be locked up, sent to work 
camps, or — in the words of one Colorado farmer — “just killed.”  

No one distinguished between non-citizen and citizen. No one talked about 
constitutional rights. No one except for Ralph Carr.  
“Now, that’s wrong,” Carr told his staff. “Some of these Japanese are citizens of 

the United States. They’re American citizens.”  
And yet, nearly 120,000 people of Japanese descent, many of them American 

citizens, would spend the war years in internment camps, including Camp 
Amache, located near Granada in southeast Colorado. Barbed wire lined their 
boundaries and military police guarded their exits.  

Carr would share his message with Colorado. He said we must protect the 
Constitution’s principles for “every man or we shall not have it to protect any 

man.” Further, he said, if we imprison American citizens without evidence or 
trial, what’s to say six months from now, we wouldn’t follow them into that 
same prison without evidence or trial?  

The Constitution, he said, starts with, ” ‘We the people of the United States.’ It 
doesn’t say, ‘We the people, who are descendants of the English or the 
Scandinavians or the French.’ ”  

His peers weren’t nearly as magnanimous. Kansas Gov. Payne Ratner said, 
“Japs are not wanted and not welcome in Kansas,” and that he’d call up his 

National Guard to ensure they wouldn’t cross his border.  
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Wyoming Gov. Nels Smith said if anyone of Japanese descent came to his state, 
they would be “hanging from every pine tree.”  

Even Earl Warren, the man who would later go on to become arguably the 
greatest advocate for civil rights on the U.S. Supreme Court, called Japanese-

Americans a “menace.”  
For a governor of a land-locked state, Carr quickly found himself on a political 
island. Colorado revolted, threatening his life and impeachment.  

Tens of thousands called, wrote and cabled their concerns. One homemaker 
from Boulder wrote, “May God of Heaven speak to your soul. No one wants 
Japanese here to see our bodies ravished and raped by the very devil himself.”  

He had been mentioned in the New York papers as a possible presidential 
candidate and had turned down a chance in 1940 to run for vice president on a 

ticket with Wendell Willkie. His political star was rising at breakneck speed — 
and then came Pearl Harbor and his position that Colorado would not test a 
man’s “devotion to his country by the birthplace of his grandfathers.”  

As a result, you’ve likely never heard of him. Carr has become a footnote in a 
time period celebrated by tomes.  

Rep. Rob Witwer, R-Evergreen, Sen. Josh Penry, R-Grand Junction, and 
dozens of their colleagues, including leadership from both parties, are hoping 
to change that. The sign they hope to erect near Kenosha Pass describing 

Carr’s legacy will speak of a time for which America has since apologized. It will 
articulate a period when fear superseded reason and one governor, described at 
his death as “a friend to man,” stood up when everyone else sat down.  

They’re hoping you come to the Capitol Friday, not to hear them speak about a 
man whose stand against ignorance and bigotry cost him his career, but to 

look at the faces of those who Ralph Carr defended.  
After all, that’s what he would have wanted.  
Adam J. Schrager is a political reporter for 9News and author of “The Principled 
Politician: The Ralph Carr Story” (Fulcrum Publishing, February 2008). 
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Making Great Projects 

Happen 

Monday, August 1, 2016 | 8:30 am – 9:30 am 
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Scott Berkun 

 
 Scott Berkun is a bestselling author and popular speaker on 

creativity, philosophy, culture, business and many other subjects. 

He’s the author of six books, including The Myths of Innovation, 

Confessions of a Public Speaker, and The Year Without Pants.  His 

work has appeared, or been mentioned, in The New York Times, The 

Washington Post, Forbes, The Wall Street Journal, The Economist, 

The Guardian, Wired magazine, Forbes, USA Today, Wired, Fast 

Company, National Public Radio, The Huffington Post and other 

media. 

 

 Born and raised in Queens, NYC, he studied philosophy, 

computer science and design at Carnegie Mellon University, was a 

manager at Microsoft (’94-’03) and WordPress.com (’10-’12), taught 

creativity at the University of Washington, was a co-host of CNBC’s 

The Business of Innovation TV show, is named on 5 U.S. patents, 

blogs for Harvard Business and BusinessWeek, and has appeared 

as an expert on various subjects on CNN, CNBC, NPR and MSNBC.  

He has worked with Google, Amazon, Yale University, 

Massachusetts Institute of Technology, Fidelity Investments, and 

The New York Times, among others. 
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Colorado Learning Center 

Project  

Monday, August 1, 2016 | 9:45 am – 11:15 am 
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Chief Justice Nancy E. Rice  

Chief Justice Rice was appointed to the Colorado Supreme Court on August 5, 1998, and 

was appointed Chief Justice of the Colorado Supreme Court on January 8, 2014. Prior to her 

appointment to the Colorado Supreme Court, Chief Justice Rice served as a Denver District 

Court Judge from 1987 to 1998; an Assistant U.S. Attorney from 1977 to 1987; Deputy 

Chief of the Civil Division of the U.S. Attorney’s Office from 1985 to 1987; and a Deputy 

State Public Defender in the Appellate Division from 1976 to 1977.  She received her 

Bachelor of Arts degree from Tufts University and her law degree from the University Of 

Utah College of Law.  

 

In addition to her duties on the bench, Chief Justice Rice is the administrative head of the 

State of Colorado Judicial System along with chairing the Chief Justice’s Commission on 

Professional Development and serving on several other committees.  She gives 

presentations for bar associations and civic programs. Chief Justice Rice has taught at both 

of the Colorado law schools (University of Denver Sturm College of Law and currently at the 

University of Colorado Law School) and acts as a judge in high school mock trial 

competitions. She has written articles published in law journals, and is dedicated to 

educating the public about the state judicial system. 

  

Chief Justice Rice has one adult daughter and is an avid musician and golfer. 
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Justice Monica M. Márquez 

 
Monica M. Márquez was sworn in as Justice of the Colorado Supreme Court on 

December 10, 2010.  She was appointed by Governor Bill Ritter, Jr.  Before 

joining the Court, Justice Márquez served as Deputy Attorney General at the 

Colorado Attorney General’s Office, where she led the State Services section in 

representing several state executive branch agencies and Colorado’s statewide 

elected public officials, including the Governor, Treasurer, Secretary of State, 

and the Attorney General.  During her tenure at the Attorney General’s Office, 

Justice Márquez also served as Assistant Solicitor General and as Assistant 

Attorney General in both the Public Officials Unit and the Criminal Appellate 

Section. Prior to joining the Attorney General’s Office, Justice Márquez 

practiced general commercial litigation and employment law at Holme Roberts 

& Owen, LLP. 

 

Justice Márquez was born in Austin, TX.  She grew up in Grand Junction, CO, 

where she graduated from Grand Junction High School.  She earned her 

bachelor’s degree from Stanford University, then served in the Jesuit Volunteer 

Corps as a volunteer inner-city school teacher and community organizer in 

Camden, NJ, and Philadelphia, PA.  She graduated from Yale Law School, 

where she served as Editor of the Yale Law Journal, Articles Editor of the Yale 

Law & Policy Review, and co-coordinator of the Latino Law Students 

Association.  Upon graduation, she clerked for Judge Michael A. Ponsor of the 

United States District Court for the District of Massachusetts in Springfield, 

MA, and for Judge David M. Ebel of the United States Court of Appeals for the 

Tenth Circuit in Denver, CO. 

 

Justice Márquez is a member of the Colorado and Denver Bar Associations, the 

Colorado Women’s Bar Association, and the Minoru Yasui Inn of Court.  Prior 

to joining the Court, Justice Márquez served on the boards of the Colorado 

Hispanic Bar Association, the Colorado GLBT Bar Association, and the Latina 

Initiative, and as Chair of the Denver Mayor’s GLBT Commission. 

 

Justice Márquez has received honors and awards including the Colorado GLBT 

Bar Association’s 2009 Outstanding GLBT Attorney Award, the 2009 Richard 

Marden Davis Award (given to a Denver attorney who combines excellence as a 

lawyer with creative civic cultural, educational and charitable leadership), the 

2011 Yale Latino Law Student Associations Public Service Award and the 2014 

Latinas First Foundation’s Trailblazer Award. 
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Christopher T. Ryan 

 
 

Christopher T. Ryan was appointed clerk of the Colorado Supreme 

Court on May 23, 2011.  He has also been the Clerk of the Colorado 

Court of Appeals since December 3, 2007.  Ryan has worked in 

several positions for the Colorado Judicial Branch beginning as a 

Bailiff in the Denver District court in 1990.  Immediately prior to his 

appointment as Clerk of the Court of Appeals, Ryan served as a 

Senior Budget Analyst with the Colorado State Court 

Administrator’s Office.  Additionally, he was employed by the 

National Center for State Courts from 2001-2005 as a Senior Court 

Management Consultant.  His work focused on the assessment of 

operations and caseflow management in the courts and the 

development and maintenance of workload assessment models for 

judges and court staff.  Ryan holds a bachelor’s degree in political 

science from the University of Colorado. 
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Colorado Judicial Learning Center 
 
Housed in the new Ralph L. Carr Colorado Judicial Complex, the Colorado Judicial Learning Center is an 
innovative and engaging learning environment designed to inspire visitors, young and old, to achieve a 
better understanding of the laws and freedoms that govern our citizens, states, and country. 
  
The 3,800-square-foot Learning Center provides an interactive educational experience for youth and 
adults to build awareness, understanding, and appreciation for the rule of law and the role of the 
Judicial Branch in our society. Visitors can learn about the American justice system, including the Federal 
and Colorado courts and U.S. and Colorado Constitutions.  
  
The Learning Center is open Monday - Friday, 8:00am - 5:00pm. 
  
Admission to the Center is free. 
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COLORADO JUDICIAL LEARNING CENTER: EXHIBIT SUMMARIES 
 
 
Intro Film 
This fast-paced, fun-filled introductory film uses pop culture movie clips, animation, 3D graphics and a 
savvy narrator to show Jade, a teenage girl, the difference between the Rule of Man and the Rule of Law.  
Put another way, what would society look like without an impartial Judiciary?  Duration: Five minutes. 
 
Assembling the Rule of Law 
The goal of this artful three-level game is for the visitor to visualize and increase their understanding of 
the Rule of Law by connecting the correct principles together, forming the four Pillars of the Rule of Law. 
Visitors may work alone or collaborate with other visitors to connect the appropriate Rule of Law to 
corresponding Pillars.  Players match descriptive images to color-coded columns, or discard untrue legal 
statements.  Duration: Three to ten minutes. 
 
The Constitution 
The Constitution animated wall continues the experience of the Assembling the Rule of Law interactive. It 
shows how key ideas and concepts behind the Rule of Law were incorporated into the writing of the 
Constitution.  Large headings announce the key concepts from the Rule of Law, which are joined by 
words found in the United States Constitution. A third layer of contemporary language appears below the 
original language, helping to explain the meaning of the Constitution.  Duration: Seven minutes. 
 
Hear from a Judge 
In this exhibit, the visitor listens to the personal stories of Colorado judges.  Visitors can choose from 
twelve different justices and judges from a variety of locations around the state. Each judge tells a unique 
story broken into smaller topics.  Generally, the interactive covers four themes: Community and 
Challenges, Becoming a Judge, The Rule of Law, and Children and Education.  Duration: Two to three 
minutes per video (12 videos total). 
 
Our Colorado Map 
Visitors learn the key information about Colorado court districts by exploring an interactive map of 
Colorado on a simple and intuitive touch screen interface.  The map of Colorado is divided into the 
following jurisdictions: Counties, Districts, Water Divisions, and Tribal lands.  Duration: Two to five 
minutes per county (64 counties total). 
 
Path of Resolution 
Visitors learn how cases travel through the court system by selecting from a variety of case types. Each 
case allows the visitor to drag a case icon forward along a path that leads up through the court system. At 
each step on the path, the sculpture of the corresponding court lights up and written and spoken narrative 
explains the function of that court within the context of the selected case. Once the case has been 
completed, visitors may also drag the icon backwards to review steps or select another case icon to 
explore a different path through the courts.  Duration: Two minutes per case (nine cases total). 
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Find the Law That Applies 
Visitors learn about four different sources of law (U.S. Constitution, Colorado Statutes, Previous Case 
Rulings, and Court Rules) through one of three cases. Each case is introduced with an animation 
describing the case and the ultimate decision to be made based on the results of consulting the law. 
Three specific questions relating to each different source of law are presented to the visitor, and a tablet 
representing the appropriate source of law comes to life for the visitor to select from three potentially 
relevant passages. Once the visitor has found the passage relevant to each question, he/she makes a 
decision based on the information gathered. Each case concludes with an animation that reveals the 
correct answer to the question and explains the details of the law that support that answer.  Duration: 
Two to four minutes per case (three cases total). 
 
Judicial Milestones 
Interactive touch screen stations allow visitors to explore in detail the judicial milestones present on the 
adjacent exhibit wall. The layout of the interactive menu mimics the physical wall, so that visitors can 
easily access more information about any of the 25 judicial milestones presented on the wall.  In total, the 
interactive interprets 91 historical events into 12 searchable categories.  Duration: One to three minutes 
per milestone. 
 
Make the Case 
Visitors take on the roles of the prosecutor, the defense counsel, and the jury in a criminal court case. 
The case follows the process from the lawyers’ opening statements through the verdict as Ms. Hand is 
accused of stealing gloves from Ski Outlet. Each lawyer has the opportunity to ask questions of Mr. 
Green, the owner of Ski Outlet, and Ms. Hand herself while the jury listens to testimony and evaluates the 
evidence. Lawyers can object to any question and customize their closing arguments to try to sway the 
jurors whom ultimately hold the power to reach a verdict.  Duration: Ten to fifteen minutes. 
 
You Be the Judge 
In this exhibit the visitor assumes the role of an appellate judge in a court case and learns the intricacies 
of a judge’s responsibilities and decisions.  The interactive contains four different court cases; two 
involving discretion within the law, and two involving interpretation of the law.  Originally shot video 
footage of a real Colorado judge provides an introduction to each court case, and graphic animations of 
key case details guide the visitor through the case. The visitor is ultimately prompted to make a decision 
as the judge of the case, after being provided the many factors that judges must consider to make their 
decisions.  Once a decision has been made, visitors see the rulings of other visitors and have the option 
to email the results of the case.  Duration: Five to seven minutes per case (four cases total). 
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DATE

04.22.2013

1.01 ENTRY SIGNAGE

2 .01 INTRODUCTORY FILM

2 .02 RULE OF L AW PILL ARS & FRIEZE

3.01 RULE OF L AW INTRO

3.02 REJECTING T YRANNY

3.03 ASSEMBLING THE RULE OF L AW

3.04 OUR CONSTITUTION

3.05 THE RULE OF L AW

3.06 REVEALING THE RULE OF L AW

4.01 THE JUDICIAL BRANCH INTRO &

       COLORADO COURTS CREATED

4.02 OUR COLORADO MAP

4.03 THE PATH OF RESOLUTION

4.04 WHAT DO JUDGES DO?

4.05 WHAT L AWS DO JUDGES APPLY?

4.06 FINDING AND USING THE L AW

4.07 HOW DOES A JUDGE BECOME A

       JUDGE

4.08 HEAR FROM A JUDGE

4.09 WHO’S WHO IN THE COURTROOM

5.01-5 .03 JUDICIAL MILESTONES

6.01 RALPH CARR STORY

7.01 YOU BE THE JUDGE INTRO

7.02 MAKE YOUR CASE

7.03-7.04 YOU BE THE JUDGE CASES

7.05 THE RULE OF L AW AND YOU

7.06 HEAR FROM A JUDGE

7.07 HEAR FROM A JUDGE

8.01 PHOTO OP 
 

KEY PLAN

1.01

3.01

3.03

3.05

7.07

3.06

3.04

3.02

2 .01
8.01

7.06

7.04 7.03

4.06

7.05
7.01

7.02

2 .02

4.02

4.03

4.01

4.07

4.09
4.08

5.02

4.044.05

5.03

6.01

Colorado Judicial Learning Center

EXHIBIT PLAN

5.01
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Ralph Carr Judicial Learning Center 

Architect: Fentress Architects 
Developer: Trammel Crow Company 
General Contractor: Mortenson Construction 
Exhibition Designer: Gallagher & Associates 
Media Producers: Cortina Productions 
Exhibit Fabrication: Design & Production Inc. 
 
Learning Center Committee 

Chief Justice Michael L. Bender 
Chief Judge Janice B. Davidson, Chair 
Kristen C. Burke 
Judge Russell E. Carparelli 
Dan Cordova 
Justice Greg Hobbs 
Justice Monica M. Márquez 
Rob McCallum 
Brent R. Owen 
Judge David S. Prince 
Justice Nancy E. Rice 
Christopher T. Ryan 
Jon Sarché 
Sonya A. Stromberg-Jurgens 
Teresa T. Tate 
Joseph Turnage 
 
 
Judicial Milestone Content Development Team 
 
Thomas Andrews 
William Convery 
Elizabeth Escobedo 
Mark Fiege 
Ernest House, Jr. 
Jared Orsi 
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William Philpott 
Tom Romero 
Bob Selim 
Susan Schulten 
Thomas H. Shipps 
William Wagner 
Michael Welsh 
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Managing Pro Se Appeals 

Monday, August 1, 2016 | 1:00 pm – 2:00 pm 
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John Tarlton Olivier, J.D., Clerk of Court 
 
JOHN TARLTON OLIVIER received his undergraduate degree in Business Administration and his Juris 
Doctor degree from Loyola University School of Law. He is admitted to the Louisiana State Bar and to 
practice in the Eastern and Western Districts of the United States District Court for the State of Louisiana 
and in the United States Supreme Court.  
 
Mr. Olivier entered the private practice of law with the firm of Olivier & Brinkhaus in 1979.  In 1982 he 
moved to New Orleans and worked for the Board of Commissioners for the Port of New Orleans. In 1985 
he was appointed by the Louisiana Supreme Court as Deputy Clerk and on March 1, 1996, was sworn in 
as The Clerk of Court.  
 
Mr. Olivier completed the National Center for State Court's Institute for Court Management Executive 
Development Program and in 1991 was recognized as a Fellow of the Institute during ceremonies at the 
United States Supreme Court, presided over by Chief Justice Warren Burger. Since 1991, Mr. Olivier has 
been a member of the Conference of State Court Administrators (COSCA)/National Center for State 
Courts (NCSC) Court Statistics Project Advisory Committee which guides and directs staff in the 
content, design, collection, compilation, and analysis of State court caseload statistics for the nation. He 
has also served on the COSCA/NACM Joint Technology Committee.  Mr. Olivier is currently a member 
of the Supreme Court of Louisiana Historical Society (formerly on the Board of Directors), National 
Conference of Appellate Court Clerks (NCACC) (currently Immediate Past President), National 
Association for Court Management (NACM), American Bar Association (ABA) (2009-2012 served on 
the Executive Committee of the Counsel of Appellate Staff Attorneys (CASA)), and Louisiana State Bar 
Association (LSBA).  
 
In his spare time, Mr. Olivier enjoys sailing with his family and friends. 
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Betsy Shumaker 
 

 Betsy Shumaker has been the Clerk of Court for the Tenth 
Circuit since January of 2006.  She joined the court staff in January 
of 1990 and since that time has served in various capacities 
including staff attorney, chief deputy clerk, counsel to the chief 
judge and circuit executive.  Prior to coming to the court Betsy was 
in private practice where she focused on various types of civil 
defense work.  She is a graduate of the University of Wisconsin 
and Suffolk University Law School.   
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Sean Slagle, J.D. 

 
 Sean Slagle is the Appellate Coordinator for Colorado's Self-

Represented Litigant Program. In this position, she has developed 

forms, instructions, and sample materials to help pro se parties 

navigate the appellate process. Sean has worked for Colorado 

Courts for over six years and is a recent graduate from the 

University of Wyoming College of Law. 
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Managing the Pro Se (Appeal) 

 

NCACC 2016 

Denver CO 

1 39



Panel 
Betsy Shumaker 
Clerk of Court 
U. S. Court of Appeals for the Tenth Circuit 
 
Sean Slagle 
Self-Represented Litigant Coordinator 
Colorado Appellate Court 
 
John Tarlton Olivier 
Clerk of Court 
Louisiana Supreme Court 
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Filings (Appeals/proceedings)

Pro se Total % pro se

975 1988 49.0%

Terminations (Appeals/proceedings)

Pro se Total % pro se

937 1954 48.0%

10th Circuit Court of Appeals

12 months ending March 31, 2016
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Colorado Appellate Courts  
 Self Represented Litigant 2015 

Averages 

 Court of Appeals 
 

180 New Cases per 
Month 

16% Civil SRL Filings 

 

Supreme Court 
 

91 New Cert Petitions 
per Month 

15% SRL Filings 
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Montana Supreme Court 
 SELF REPRESENTED LITIGANT CASELOAD REPORT  

2015 January - December  

 
•  SELF REPRESENTED LITIGANT (SRL) CASES:  

– 1. Appeals: 149  
• a. Civil: 115  
• b. Criminal: 34  

– 2. Disciplinary Matters: 4  
– 3. Original Proceedings: 115  

• TOTAL SRL FILINGS: 268  
 

Percentage of Total  
• SRL as a percentage of Total Caseload: 33.25%  
 (268 divided by 806)  
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SCENARIO 1 

 

 

1. Lily is recently divorced and looking to appeal 
her permanent orders decision. However, she 
is confused about the appellate process. She 
wants to know what services and resources 
the court has to help her with her appeal.  
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SCENARIO 1 

 
1. What resources are available in your 
jurisdiction for pro se parties? 

 
A. Written Materials (Instructions, samples or 

pro se practice guides)? 
 
B. Human Resources (dedicated court staff)? 
 
C. Attorney Resources? 

 
D. All or a combination of the above? 
 
E.  None of the above? 
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                                                                                             SCENARIO 1 
1.  What resources are available in your jurisdiction for pro se 
parties? 

A. Written Materials 
(Instructions, samples 
or pro se practice 
guides)? 

B. Human Resources 
(dedicated court staff)? 

C. Attorney Resources? 
D. All or a combination of 

the above? 
E. None of the above? 

A. B. C. D. E.

0% 0% 0%0%0%
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SCENARIO 1 

 

2. Lily decides that the appellate process may be 
above her capabilities, but she doesn’t have 
money for an attorney. Which attorney services 
are available to her: 

  
A. The local bar association’s pro-bono appellate 

program? 
 

B. The regularly held appellate aid clinic? 
 

C. A directory of attorneys that offer alternative fee 
structures? 
 

D. All of the above?   OR   E. None of the Above? 
11 49



                                                                                 SCENARIO 1 

2. Which low/no cost attorney services are available 
in your jurisdiction:  
 
A. Full pro-bono 

representation? 
B. An appellate legal aid 

clinic? 
C. Alternative fees 

attorney directory? 
D. All of the above? 
E. None of the Above? 

A. B. C. D. E.

0% 0% 0%0%0%
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SCENARIO 2 

 

More and more courts are taking advantage of 
electronic access to allow pro se litigants to file 
and serve appellate pleadings.  
 
In your court do you: 
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SCENARIO 2 

 

A. Allow pro se litigants to file electronically as a 
matter of course and without prior 
permission? 
 

B. Allow pro se litigants to file electronically, but 
only after they receive specific and 
independent authorization from the court? 
 

C. Not allow pro se litigants to file electronically 
even though attorneys file electronically? 
 

D. Not allow pro se litigants to file electronically 
because the court does not have electronic 
filing available generally? 14 52



Efilng by Self Represented?                           SCENARIO 2 

A. Allow pro se litigants to file 
electronically as a matter of 
course and without prior 
permission? 

B. Allow pro se litigants to file 
electronically, but only after 
they receive specific and 
independent authorization 
from the court? 

C. Not allow pro se litigants to 
file electronically even 
though attorneys file 
electronically? 

D. Not allow pro se litigants to 
file electronically because 
the court does not have 
electronic filing available 
generally? 

A. B. C. D.

0% 0%0%0%
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SCENARIO 3 

 

Mr. Martin submits an application on a paper 
bag. Deputy clerk attempts to contact Mr. Martin, 
but the number he provided is not in working 
order.   
 
1. Do you: 
 
A. Return the submittal to Mr. Martin advising 

that his filing does not comply the rules? 
B. File the submittal and then return it allowing 

time for resubmitting in compliance with the 
rules? 

C. File the submittal and send it to the 
Justices/Judges for consideration? 16 54



1.  Do you:                                                         SCENARIO 3 

A. Return the submittal to Mr. 
Martin advising that his 
filing does not comply the 
rules? 

B. File the submittal and then 
return it allowing time for 
resubmitting in compliance 
with the rules? 

C. File the submittal and send 
it to the Justices/Judges for 
consideration? 

A. B. C.

0% 0%0%
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SCENARIO 3 

 

2. Assuming you file the submittal and send it to 
the Justices/Judges. Should the Court:  
 
A. Allow Mr. Martin to supplement his filing? 
 
B. Deny the submittal on the showing made? 
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2.  Should the Court:                                        SCENARIO 3 

A. Allow Mr. Martin 
to supplement 
his filing? 

B. Deny the 
submittal on the 
showing made? 

A. B.

0%0%
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SCENARIO 4 

 

Inmate has appointed counsel for his appeal.  
Six months pass and he has not heard anything 
from his attorney.  Inmate gets an “Inmate 
Counsel Substitute” (ICS) to check on his case.  
The ICS learns that the Court of Appeal rendered 
its decision a couple of months earlier.  The 
deadline for filing a writ application is 30 days 
from the mailing of the Court of Appeal decision.  
The ICS contacts the appointed counsel and is 
told that his job was finished after he filed the 
appeal brief.  You are contacted by ICS asking 
how he can assist his “client”. 
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SCENARIO 4 

 

1.  How do you advise the ICS: 
 

A. Sorry, Inmate can file a malpractice suit 
against his appointed counsel. 

 
B. Contact the Court of Appeal to see what they 

can do since appointed counsel failed to 
notify Inmate of their action. 
 

C. Gather all evidence of the failure of appointed 
counsel to notify Inmate and file with the 
Supreme Court. 
 

D. All of the above. 
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1.  How do you advise the ICS:                       SCENARIO 4 

A. Sorry, Inmate can file a 
malpractice suit against 
his appointed counsel. 

B. Contact the Court of 
Appeal to see what they 
can do since appointed 
counsel failed to notify 
Inmate of their action. 

C. Gather all evidence of the 
failure of appointed 
counsel to notify Inmate 
and file with the Supreme 
Court. 

D. All of the above. 

A. B. C. D.

0% 0%0%0%
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SCENARIO 4 

 

2. Assuming Inmate files with the Supreme Court 
does the Court: 

 
A. Reject the filing as untimely? 

 
B. Consider the application? 

 
C. Rule appointed counsel in to show cause why 

he did not advise Inmate of the Court of 
Appeal decision? 
 

D. Both A & C 
 

E. Both B & C 23 61



2.  Does the Court:                                           SCENARIO 4 

A. Reject the filing as 
untimely? 

B. Consider the 
application? 

C. Rule appointed 
counsel in to show 
cause why he did 
not advise Inmate of 
the Court of Appeal 
decision? 

D. Both A & C 
E. Both B & C 

A. B. C. D. E.

0% 0% 0%0%0%
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SCENARIO 4 

 

3.  Assuming the Supreme Court rejects the 
application as untimely.  Inmate then files in 
Federal Court.  Does the Federal Court: 

 
A. Reject Inmate’s filing for failing to exhaust 

state court remedies? 
 

B. Accept the filing? 
 

C. Other? 
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3.  Does the Federal Court:                             SCENARIO 4 

A. Reject Inmate’s filing 
for failing to exhaust 
state court remedies? 

B. Accept the filing? 
C. Other? 

A. B. C.

0% 0%0%
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SCENARIO 5 

 

Attorney/Appellant represented herself in a case 
before the Disciplinary Board, which recom-
mended that she be suspended for a year and a 
day.   
 
The allegations against her were numerous, but 
fell into three categories:  (1) improper ex parte 
communications; (2) dissemination of false and 
misleading information; and (3) conduct pre-
judicial to the administration of justice.   
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SCENARIO 5 

 

Her defense was that she believed her First 
Amendment rights allowed her to say whatever 
she wanted, to whomever she wanted, in 
whatever form she wanted.  This included ex 
parte communications with the judges involved 
in the cases; requesting that the public contact 
the courts and demand that they rule in a 
particular manner; and divulging confidential 
material regarding minors in a custody (alleged 
abuse) case.   
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SCENARIO 5 

 

1. On appeal the Court, rather than affirming the 
year and a day suspension, disbarred the 
attorney. Attorney filed an Application for 
Rehearing on the last possible day, thus 
delaying the finality of the disbarment ruling. 
However, the filing fee for Attorney’s 
Application for Rehearing was drawn from her 
Client Trust Account and was returned for 
insufficient funds.   
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SCENARIO 5 

1.  The Court should: 
A. Dismiss the application for non-payment of 

fees. 
 

B. Deny the application for non-payment of fees. 
 

C. Address the merits of the application, then 
further sanction Attorney. 
 

D. Order Attorney to show cause why she 
should not be held in contempt of court. 
 

E. Refer the matter to Disciplinary Counsel for 
further action. (Disbarred attorneys can 
petition for reinstatement after five years.) 30 68



1.  The Court should:                                       SCENARIO 5 

A. Dismiss the application for 
non-payment of fees. 

B. Deny the application for 
non-payment of fees. 

C. Address the merits of the 
application, then further 
sanction Attorney. 

D. Order Attorney to show 
cause why she should not 
be held in contempt of 
court. 

E. Refer the matter to 
Disciplinary Counsel for 
further action. (Disbarred 
attorneys can petition for 
reinstatement after five 
years.) 

A. B. C. D. E.

0% 0% 0%0%0%
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SCENARIO 5 

 

2. Assume the Court decided to simply deny the 
Application for Rehearing. However, on the 
very day Attorney’s Application was denied, 
she filed a shell application for writs for a 

client, signing and mailing it on that day 
(which was the last day to file) and then on 
the next day (Saturday) mailing the rest of the 
application.  The application was received on 
Monday. 
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SCENARIO 5 

2.  Should the Court: 
 

A. Reject the client’s application because it was 
filed by a disbarred attorney? 
 

B. Accept the client’s application, but refer 
Attorney’s actions to the District Attorney and 
Disciplinary Board for practicing law without 
a license? 
 

C. Accept the client’s application, but order 
Attorney removed from the case and permit 
extensions for client to obtain new attorney? 
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2.  The Court should:                                       SCENARIO 5 

A. Reject the client’s 

application because it was 
filed by a disbarred 
attorney? 

B. Accept the client’s 

application, but refer 
Attorney’s actions to the 

District Attorney and 
Disciplinary Board for 
practicing law without a 
license? 

C. Accept the client’s 

application, but order 
Attorney removed from the 
case and permit 
extensions for client to 
obtain new attorney? A. B. C.

0% 0%0%
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SCENARIO 6 

 

1.  John is incarcerated in a state facility which 
does not have consistent computer access for 
prisoners. He has filed a civil rights (conditions 
of confinement) action, and is seeking to appeal 
the trial court’s grant of summary judgment in 
favor of the state. He is in an intermediate court 
or federal court where appeal is as of right. John 
writes to the court and advises prison officials 
have confiscated his paper work and legal 
records, and that he cannot proceed unless the 
clerk’s office forwards to him a printed copy of 
the docket and hard copies of all of the materials 
in the record.  
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1. Do you:                                               SCENARIO 6 

 
A. Print a copy of the docket or direct the trial court 

to print a copy, and mail it to John at his facility? 
 

B. Respond via letter and advise John the clerk’s 
office does not have the resources to make 
copies, but that he can use court-created forms to 
file his brief and any other pleadings required 
(and forwarding the appropriate forms to him with 
the letter)? 
 

C. Calculate the cost, per the court’s fee schedule, 
of making the copies and advise John you will 
forward the materials if he pays X? 
 

D. Some combination of the above.  
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1.  Do you:                                                         SCENARIO 6 

A. Print a copy of the docket or 
direct the trial court to print a 
copy, and  mail it to John at his 
facility? 

B. Respond via letter and advise 
John the clerk’s office does 
not have the resources to 
make copies, but that he can 
use court-created forms to file 
his brief and any other 
pleadings required (and 
forwarding the appropriate 
forms to him with the letter)? 

C. Calculate the cost, per the 
court’s fee schedule, of making 
the copies and advise John 
you will forward the materials if 
he pays X? 

D. Some combination of the 
above.  

A. B. C. D.

0% 0%0%0%
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SCENARIO 6 

 

2.  John writes back after receiving the court’s 
correspondence, and includes a motion to 
appoint counsel, noting he does not believe he 
can proceed without the assistance of an 
attorney. Because this is a civil case, it is not 
one where counsel can be appointed.  
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SCENARIO 6 

2. Do you: 
  
A. Advise John counsel is not available through 
the court but refer him to a bar association 
group or law school clinic?  
  
B. Submit the request to a court-grown pro bono 
program or pro bono coordinator to evaluate 
whether John meets the requirements for 
securing an attorney? 
  
C. Simply deny the request via order or letter?  
  
D. Parts of more than one of these options?  

39 77



2.  Do you:                                                         SCENARIO 6 

A. Advise John counsel is not 
available through the court 
but refer him to a bar 
association group or law 
school clinic?  

B. Submit the request to a 
court-grown pro bono 
program or pro bono 
coordinator to evaluate 
whether John meets the 
requirements for securing 
an attorney? 

C. Simply deny the request via 
order or letter?  

D. Parts of more than one of 
these options?  

A. B. C. D.

0% 0%0%0%

40 78



SCENARIO 6 

 

3.  Pro bono counsel is not appointed or secured 
for John. He proceeds pro se and mails in his 
brief using the court form provided, and also 
sends a letter stating he does not have sufficient 
monies in his prison account to make copies to 
serve the defendants/appellees, and therefore 
cannot comply with the court’s service 
requirements.  
 
How does the court address a pro se litigant’s 
failure to follow or inability to follow court rules?  
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SCENARIO 6 
3. Do you: 
 
A. Issue an order or other notice advising John he must 
serve the brief on the others parties and advising him 
he must comply with that rule or risk dismissal?  
 
B. Waive the service requirement because, in light of 
electronic filing and the court’s automatic scanning and 
docketing of pro se pleadings, the appellees will receive 
the brief anyway (that is, via the court’s notice to 
counsel)? 
 
C.  Accept the brief for filing (and then set the appellees’ 
brief deadline) but advise John he must serve the brief 
on the appellees within some time-certain? 
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3.  Do you:                                                         SCENARIO 6 

A. Issue an order or other notice 
advising John he must serve the 
brief on the others parties and 
advising him he must comply 
with that rule or risk dismissal?  

B. Waive the service requirement 
because, in light of electronic 
filing and the court’s automatic 
scanning and docketing of pro 
se pleadings, the appellees will 
receive the brief anyway (that is, 
via the court’s notice to 
counsel)? 

C. Accept the brief for filing (and 
then set the appellees’ brief 
deadline) but advise John he 
must serve the brief on the 
appellees within some time-
certain? 

A. B. C.

0% 0%0%
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SCENARIO 6 

 

4.  John calls the clerk’s office after the court 
renders its decision, which is not favorable to 
him. He wants to know how he can seek 
reconsideration and “appeal” to a higher court. 
He asks if there is any case law or other legal 
information available that would help him make 
his case.   
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SCENARIO 6 

4. Do you: 
 
A. Give him basic information, such as the 
address for the Supreme Court, but otherwise let 
him know you can’t give him legal advice? 
 
B. Talk through with him the specific appellate 
rules that would allow him to file a petition for 
rehearing or a petition for certiorari?  
 
C. Refer him to a lawyer or other legal aid to get 
him additional information?  
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4.  Do you:                                                         SCENARIO 6 

A. Give him basic 
information, such as the 
address for the Supreme 
Court, but otherwise let 
him know you can’t give 

him legal advice? 
B. Talk through with him the 

specific appellate rules 
that would allow him to 
file a petition for 
rehearing or a petition for 
certiorari?  

C. Refer him to a lawyer or 
other legal aid to get him 
additional information?  A. B. C.

0% 0%0%
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Questions? 
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 Would you like to have “Clickers” used in future 

presentations? 

A. Yes. 
B. No. 

A. B.

0%0%
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Thank you for your 
attention and 
participation. 
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THE END 
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APPELLATE RESOURCES FOR THE SELF-REPRESENTED LITIGANT 

(as of July 13, 2016) 

 

 This list is specific for appellate resources for self-represented litigants; it does not 

include trial court resources, which are more common.  The appellate resources available 

in each jurisdiction range from simple written summaries of the appellate process, to 

detailed step-by-step written guides, with or without electronic links, to interactive 

websites with accessible guides and forms.  Given the range of formats, the resources 

vary in usefulness.  For an overview of the types of self-help resources available, see 

Access Brief (Nov. 2012) from the Center on Court Access to Justice for All at 

http://www.ncsc.org/atj (under “Access Briefs,” click on “Self-Help Services”).  A national 

clearinghouse of information on self representation (appellate and otherwise) can be 

found at:  http://www.selfhelpsupport.org/. 

 

STATE COURT RESOURCES 

Alabama:  http://eforms.alacourt.gov/Appellate%20Forms/Forms/AllItems.aspx (electronic 

links to appellate e-forms; no guidance) 

Alaska:  http://www.courts.alaska.gov/shc/appeals/appeals.htm (interactive website) 

Arizona:  http://www.azcourts.gov/Portals/21/Pro%20Se%20Forms/ProSeGuide.docx 

(scanned appellate guide with electronic links, revised 2015 - English) & 

http://www.azcourts.gov/Portals/21/Pro%20Se%20Forms/ProSeGuide_SPANISH.docx  

(scanned appellate guide with electronic links, revised 2015 - Spanish) & 

http://www.azcourts.gov/clerkofcourt/Pro-Se-Forms-List (appellate forms) 

Arkansas:  http://www.arlegalservices.org/arkansassupremecourt (interactive website 

sponsored by Arkansas Legal Services Partnership)  

California:  http://www.courts.ca.gov/selfhelp-appeals.htm (interactive website) & 

http://www.courts.ca.gov/8676.htm (interactive website with step-by-step guidance for civil 

appeals) & http://www.courts.ca.gov/1069.htm (interactive website for criminal appeals) & 

http://www.courts.ca.gov/forms.htm?filter=APP (appellate forms) 

Colorado:  https://www.courts.state.co.us/Forms/SubCategory.cfm?Category=Appeals 

(interactive website - forms) & https://www.courts.state.co.us/Self_Help/courtofappeals/ 

(interactive website - information)  

Connecticut:  http://www.jud.ct.gov/Publications/Handbook_Ap_proc.pdf (scanned 

handbook) & 
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https://www.jud.ct.gov/webforms/default.aspx?load_catg=Supreme/Appellate#searchTable 

(court forms) 

Delaware:   http://courts.delaware.gov/help/Appeals/SupremeCitizensGuide.aspx (interactive 

website) 

District of Columbia:  http://www.dccourts.gov/internet/appellate/proseappeals.jsf 

(interactive website) & http://www.dccourts.gov/internet/public/publicappeals.jsf 

(interactive website) & 

http://www.dccourts.gov/internet/documents/SelpHelpNoticeOfAppealBrochure.pdf 

(scanned handbook) 

Florida:  http://prose.flabarappellate.org/default.asp (scanned handbooks sponsored by FBA) 

Georgia: http://www.gaappeals.us/cguide/citizens_guide_2012.pdf  (scanned handbook) 

Hawai’i:  http://www.courts.state.hi.us/self-help/courts/forms/oahu/appellate_forms.html 

(links to limited appellate forms; no guidance); 

http://www.hawaiiappellatesection.org/resources/ (interactive website sponsored by the 

state bar) 

Idaho:  http://isc.idaho.gov/files/IdahoAppellateInformationHandbook_2013.pdf (scanned 

handbook with electronic links to procedural rules) 

Illinois: 

http://www.illinoislegalaid.org/index.cfm?fuseaction=home.dsp_Content&contentID=9315 

(interactive website)  

http://www.illinoislegalaid.org/Uploads/9316Guide%20for%20Appeals%20to%20the%20Illin

ois%20Appellate%20Court.pdf  (step-by-step handbook PDF version of interactive website, 

with electronic links to procedural rules sponsored by Illinois Legal Aid) 

Indiana:  http://www.in.gov/judiciary/probono/2335.htm (court website with link to Indiana 

Appellate Pro Bono Project and additional links to forms and other resources) 

Kansas:  http://www.kscourts.org/pdf/AppellateProcedureOutline.pdf (scanned handbook 

with brief checklist and sample brief) 

Kentucky: 

http://courts.ky.gov/resources/publicationsresources/Publications/P56BasicAppellatePractice

Handbook.pdf (scanned handbook) 

Louisiana:  http://www.la3circuit.org/Documents/Pro%20Se%20Manual.pdf(scanned 

handbook) 

Maine:  http://www.courts.maine.gov/maine_courts/supreme/appeals.html (interactive 

website) & http://ptla.org/sites/default/files/CV-092.pdf (scanned step-by-step instructions) 
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Maryland:  http://www.mdcourts.gov/cosappeals/pdfs/cosaguideselfrepresentation.pdf 

(scanned handbook with sample forms and sample brief); 

http://www.courts.state.md.us/coappeals/filinginstructions.html (interactive website with 

links to instructions) & http://www.peoples-law.info/appeal-or-enforce-decision (interactive 

website from state law library) 

Massachusetts:  http://www.mass.gov/courts/selfhelp/civil-appeals/ (interactive website for 

civil appeals only) & http://www.mass.gov/courts/court-info/appealscourt/appeals-court-

help-center/ (interactive website) 

Michigan:  http://courts.mi.gov/Courts/COA/clerksoffice/Pages/ProPer.aspx (electronic 

manuals for appellants and appellees) & 

http://courts.mi.gov/Administration/SCAO/Forms/Pages/Appeals.aspx (court forms) 

Minnesota:  http://www.mncourts.gov/Help-Topics/Appeals.aspx  (interactive website) & 

http://mncourts.libguides.com/content.php?pid=545777&sid=4490715 (interactive website 

from state law library) 

Mississippi:  https://courts.ms.gov/faqs/clerks_faqs.pdf#zoom=75 (scanned FAQ from Clerk’s 

Office)  

Missouri:  http://www.courts.mo.gov/page.jsp?id=842 (on-line general guide) 

Montana:  http://courts.mt.gov/library/topic/appeal.mcpx (interactive website) 

Nebraska:  https://supremecourt.nebraska.gov/sites/supremecourt.ne.gov/files/self-

help/citz-guide-appellate-courts.pdf (scanned handbook with electronic links to pertinent 

rules) & https://supremecourt.nebraska.gov/forms (forms includes appeals) & 

https://supremecourt.nebraska.gov/self-help/welcome (interactive website includes appeals) 

Nevada:  http://nvcourts.gov/Supreme/Court_Information/Frequently_Asked_Questions/ 

(FAQ guide) & http://nvcourts.gov/AOC/Templates/documents.aspx?folderID=10941 (on-line 

links to pro se appellate forms in civil cases) 

http://nvcourts.gov/Supreme/Appellate_Practice_Forms/ (practice forms) 

New Hampshire:  http://www.courts.state.nh.us/supreme/index.htm (website with general 

information with a link to a bar-sponsored and court-approved appellate advocacy guide) & 

https://www.nhbar.org/uploads/pdf/AppellateAdvocacyGuide.pdf (said guide)  

New Jersey:  http://www.judiciary.state.nj.us/prose/index.html#appellate  (interactive 

website) 

New Mexico: http://www.nmcourts.com/cgi/prose_lib/  (scanned handbook - click on 

“appeals” for English or “apelaciones” for Spanish) & http://www.12thdistrict.net/docs 

(various forms, including appeals forms) 
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New York:  http://nycourts.gov/courthelp//AfterCourt/appeals.shtml (interactive website); 

http://www.nysba.org/probonoappeals/ (bar sponsored interactive website with links to pro 

bono resources); http://www.nysba.org/workarea/DownloadAsset.aspx?id=28285 (bar 

sponsored pro se civil appeals guide) 

North Dakota:  http://www.ndcourts.gov/ndlshc/OtherForms/Appeal/Appeals.aspx 

(interactive website with links to a guide and sample forms)  

Ohio:  https://www.supremecourt.ohio.gov/Publications/filingGuide.pdf  (scanned handbook) 

& 

http://www.supremecourt.ohio.gov/JudSystem/districtCourts/district4/ProSeHandbook.pdf 

(scanned handbook) 

Oklahoma: http://www.oscn.net/static/forms/start.asp (forms includes civil and criminal 

appeals) 

Oregon:  http://courts.oregon.gov/OJD/OSCA/acs/records/pages/index.aspx (interactive 

website with links to forms, sample briefs, fee scales, etc.)  

Pennsylvania:  http://www.pacourts.us/assets/files/setting-3218/file-2861.pdf?cb=0ca2bc 

(scanned handbook for filing in the Supreme Court only, with links to rules and other 

resources) 

South Carolina:  http://www.judicial.state.sc.us/appeals/faq.cfm (interactive website for 

intermediate Court of Appeals only) & http://www.sccourts.org/forms/ (forms includes 

appeals) 

Tennessee:  http://www.tsc.state.tn.us/sites/default/files/docs/prosefilingguide3-31-10.pdf 

(scanned handbook) 

Texas:  http://tyla.org/tyla/assets/File/Pro%20Se%20Litigant%20Guide.pdf (scanned 

handbook with interactive links, sponsored by the Texas Young Lawyers Association); 

http://www.tex-app.org/ (interactive website with links through “Pro Bono” tab to resources 

at the Supreme Court and some of the intermediate appellate courts, sponsored by the Texas 

State Bar Association’s appellate section) & http://www.txcourts.gov/supreme/practice-

before-the-court/forms.aspx (Word doc instructions for appeals to TX Supreme Court) 

Utah:  http://www.utcourts.gov/howto/appeals/ (interactive website with links to pro se 

guide and forms) 

Vermont:  https://www.vermontjudiciary.org/GTC/Supreme/filingappeal.aspx (the Supreme 

Court website has a disclaimer for self-represented litigants, but has links to FAQs and 

standard appeal forms) 

Virgina: http://www.courts.state.va.us/forms/home.html (forms includes appeals) 
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Washington:  

http://www.courts.wa.gov/appellate_trial_courts/div1/caseproc/?fa=atc_div1_caseproc.displ

ay&display_id=CaseProc_guide (interactive website) & 

http://www.courts.wa.gov/forms/?fa=forms.static&staticID=22 (appellate forms) 

West Virginia:  http://www.courtswv.gov/legal-community/court-rules.html  (interactive 

website with link to http://www.courtswv.gov/legal-community/court-rules/appellate-

procedure/pdfs/Guide-to-preparing-an-appeal-from-circuit-court.pdf (scanned handbook) 

and http://www.courtswv.gov/legal-community/court-rules/appellate-procedure/sample-

petitioners-brief.rtf (sample brief) 

Wisconsin:  http://www.wicourts.gov/services/public/selfhelp/appeal.htm (interactive 

website) & http://www.wicourts.gov/publications/guides/docs/proseappealsguide.pdf 

(scanned handbook with electronic links to other resources) & 

http://wilawlibrary.gov/topics/justice/appeals.php (interactive website from state law library) 

FEDERAL COURT RESOURCES 

There is a surprising lack of standardization in the federal appellate court websites.  As with 

the state sites, some are more user friendly than others. 

Supreme Court:  http://www.supremecourt.gov/casehand/guideforifpcases2014.pdf (scanned 

guide, including sample forms) 

Federal Circuit:  http://www.cafc.uscourts.gov/sites/default/files/rules-of-

practice/pro%20se.pdf  (pro se guide); http://www.cafc.uscourts.gov/rules-of-practice/forms 

(electronic links to forms) 

District of Columbia Circuit:  

http://www.cadc.uscourts.gov/internet/home.nsf/Content/Pro+Se+Information (interactive 

website) & https://www.cadc.uscourts.gov/internet/home.nsf/content/VL%20-%20RPP%20-

%20Brief%20Compliance%20Checklist%20for%20Pro%20Se%20and%20Attorney%20Filers/$F

ILE/Brief%20Compliance%20Checklist.pdf (checklist for filing) 

First Circuit: http://www.ca1.uscourts.gov/forms-instructions (forms) 

Second Circuit:  

http://www.ca2.uscourts.gov/clerk/case_filing/appealing_a_case/pro_se/how_to_appeal_as

_a_pro_se_party.html (online instructions) 

Third Circuit:  http://www.ca3.uscourts.gov/pro-se-litigant-information-28-usc-%C2%A7-

2244-0 (interactive website) 

Fourth Circuit:  http://www.ca4.uscourts.gov/pro-se-parties (interactive website) 
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Fifth Circuit:  http://www.ca5.uscourts.gov/docs/default-source/forms-and-documents---

clerks-office/documents/practitionersguide.pdf (on-line practitioner’s guide); brief guidance 

and samples also available under the “forms, fees and guides” tab 

Sixth Circuit:  http://www.ca6.uscourts.gov/internet/forms/forms.htm (forms) & 

http://www.ca6.uscourts.gov/filing-without-attorney (guide in development but currently 

includes sample briefs) 

Seventh Circuit:  http://www.ca7.uscourts.gov/forms/forms7.htm (interactive website with 

links to guides and forms) http://www.ca7.uscourts.gov/forms/handbook.pdf (scanned 

handbook) & http://www.ca7.uscourts.gov/Handbook_Criminal_Appeals_7thCircuit.pdf 

(scanned handbook for criminal appeals) 

Eighth Circuit:  http://media.ca8.uscourts.gov/files/proSeInformation.pdf (pro se guide) & 

http://www.ca8.uscourts.gov/appeal-preparation-information (general appeal information 

guide) & http://www.ca8.uscourts.gov/all-forms (forms) 

Ninth Circuit:  http://www.ca9.uscourts.gov/open_case_prose/ (scanned handbooks) & 

http://cdn.ca9.uscourts.gov/datastore/general/2015/05/06/Final_2014_ALR_Practice_Guide

_82514.pdf (practice guide with links to forms on the 9th Circuit website); other guides and 

forms may be accessed on the 9th Circuit website, http://www.ca9.uscourts.gov/,  under the 

“FAQs, Forms and Instructions” or “Guides and Legal Outlines” tabs 

Tenth Circuit:  http://www.ca10.uscourts.gov/clerk/filing-your-appeal/pro-se (interactive 

website including forms, FAQs, and links to materials) 

Tenth Circuit: http://www.ca10.uscourts.gov/clerk/downloads/pro-se-frequently-asked-

questions (answers to frequently asked questions for pro se litigants) 

Eleventh Circuit:  

http://www.ca11.uscourts.gov/sites/default/files/courtdocs/clk/FormProSeHandbookDEC15.

pdf (comprehensive on-line pro se guide with forms included) 
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Synopsis
Background: Federal prisoner, incarcerated in Colorado,
petitioned for § 2241 habeas corpus relief to challenge
his conviction and sentence, following affirmance thereof,
31 Fed.Appx. 934, in the Northern District of Georgia.
The United States District Court for the District of
Colorado, Christine A. Arguello, District Judge, for Zita
Leeson Weinshienk, Senior District Judge, 2010 WL
1302951,denied petition and, 2010 WL 1565564,denied
reconsideration. Prisoner appealed.

[Holding:] The Court of Appeals held that challenge was
not properly brought as § 2241 petition.

Affirmed.

West Headnotes (2)

[1] Habeas Corpus
Post-Conviction Motions or Proceedings

Habeas Corpus
Federal Courts

Federal prisoner's challenge to his conviction
and sentence, alleging prosecutorial
misconduct and actual innocence as well as

“judicial coverup,” was not proper in petition
for § 2241 habeas corpus relief in district
in which he was incarcerated, and instead
prisoner had adequate and effective remedy
under § 2255 as a motion to vacate, set aside,
or correct sentence in district in which he was
convicted. 28 U.S.C.A. §§ 2241, 2255.

Cases that cite this headnote

[2] Injunction
Restrictions on litigation and filings

Federal prisoner's repeated use of § 2241
habeas petition to bring pro se challenge
to his conviction and sentence, despite
court's warnings that such petitions and
appeals therefrom were frivolous, warranted
imposition of filing restrictions requiring
prisoner to be represented by licensed attorney
or to seek permission prior to bringing
any further pro se motions. 28 U.S.C.A. §§
1651(a), 2241.

Cases that cite this headnote

Attorneys and Law Firms

*110  Andre J. Twitty, Florence, CO, pro se.

Before HARTZ, ANDERSON, and TYMKOVICH,

Circuit Judges. *

ORDER AND JUDGMENT **

PER CURIAM.

**1  Andre J. Twitty, a federal prisoner proceeding

*111  pro se, 1  appeals the denial of his application for
a writ of habeas corpus pursuant to 28 U.S.C. § 2241.
Having jurisdiction under 28 U.S.C. § 1291, we AFFIRM.
Because of Twitty's pattern of pervasive and abusive
litigation, we also impose restrictions on his future filings.

I. Background
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In 1999, following a jury trial in the Northern District of
Georgia, Twitty was convicted of wilfully communicating
a bomb threat via telephone and threatening federal law
enforcement officers and their immediate family members.
He was sentenced to 180 months' imprisonment and three
years of supervised release.

On direct appeal, the Eleventh Circuit affirmed his
conviction and sentence. United States v. Twitty, 31
Fed.Appx. 934 (11th Cir.2002), cert. denied 535 U.S. 1029,
122 S.Ct. 1632, 152 L.Ed.2d 642 (2002). In 2002 Twitty
applied for a writ of habeas corpus under 28 U.S.C. §
2255, which the district court denied. The Eleventh Circuit
subsequently denied a certificate of appealability. Twitty
v. United States, No. 04–12805 (11th Cir. April 25, 2005).

Since then, Twitty has filed eleven petitions challenging
his conviction and sentence in the District of Colorado,

including the instant claim. 2  He has pursued many
of these petitions on appeal. Each petition has been
unsuccessful.

The district court dismissed the petition at issue here on
the grounds that § 2241 is not a means of challenging
the validity of a judgment. The court explained that “a
petition under § 2241 attacks the execution of a sentence
rather than its validity,” and that “[t]he exclusive remedy
for testing the validity of a judgment and sentence” is a §
2255 petition filed in the district where the sentence was
imposed. R. Vol. 1 at 27 (quotations omitted). The district
court also denied Twitty's motion to reconsider and his
motion to appeal in forma pauperis.

II. Discussion

A. The District Court's Denial
We review de novo the district court's denial of a §
2241 petition. Bradshaw v. Story, 86 F.3d 164, 166 (10th
Cir.1996).

[1]  After careful review of Twitty's brief on appeal, his
habeas petition, and the disposition below, we affirm the
dismissal for substantially the same reasons articulated
by the district court. On appeal *112  Twitty attacks his
conviction and sentence on the grounds of prosecutorial
misconduct and actual innocence. He further alleges the
Eleventh Circuit engaged in a “judicial coverup.” As a
challenge to the validity of his conviction and sentence,

his petition is not properly made under § 2241. If Twitty
wishes to pursue these claims, he has an adequate and
effective remedy under § 2255 in the United States District
Court for the Northern District of Georgia.

B. Filing Restrictions
[2]  This is not the first time in Twitty's extensive litigation

history that he has inappropriately raised some version of
these claims in a § 2241 petition. See Twitty v. Wiley, 336
Fed.Appx. 768, 769 (10th Cir.2009) ( “Although Twitty's
opening brief purports to seek relief under § 2241, the
district court correctly noted that [in] the instant action
Twitty once again attacks his conviction and sentence.”)
(quotations omitted). In a recent appeal, we cautioned
Twitty that if he persisted in filing frivolous appeals or
reasserting issues ruled upon in prior litigation, his access
to this court would be restricted. Twitty v. Wiley, 332
Fed.Appx. 523, 525 n. 2 (10th Cir.2009). Since then,
Twitty has filed five similar suits, each attacking his
conviction and sentence.

**2  Because we find this appeal frivolous and Twitty's
pattern of litigation activity manifestly abusive, we
conclude filing restrictions are necessary. “The right of
access to the courts is neither absolute nor unconditional,
and there is no constitutional right of access to the courts
to prosecute an action that is frivolous or malicious.”
Winslow v. Hunter (In re Winslow), 17 F.3d 314, 315 (10th
Cir.1994) (per curiam) (quotation and alteration omitted).
“[W]here, as here, a party has engaged in a pattern of
litigation activity which is manifestly abusive, restrictions
are appropriate.” Id. (quotation omitted). Therefore,
subject to Twitty's opportunity to object, as described
below, we impose the following reasonable restrictions on
his future filings in this court “commensurate with our
inherent power to enter orders ‘necessary or appropriate’
in aid of our jurisdiction.” Id. (quoting 28 U.S.C. §
1651(a)).

Twitty is ENJOINED from proceeding as a petitioner in
an original proceeding or as an appellant in this court
unless he is represented by a licensed attorney admitted to
practice in this court or unless he first obtains permission
to proceed pro se.

To obtain permission to proceed pro se, Twitty must take
the following steps:
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1. File a petition with the clerk of this court requesting
leave to file a pro se action;

2. Include in the petition the following information:

A. A list of all lawsuits currently pending or filed
previously with this court, including the name,
number, and citation, if applicable, of each case, and
the current status or disposition of the appeal or
original proceeding; and

B. A list apprising this court of all outstanding
injunctions or orders limiting Twitty's access to
federal court, including orders and injunctions
requiring him to seek leave to file matters pro
se or requiring him to be represented by an
attorney, including the name, number, and citation,
if applicable, of all such orders or injunctions; and

3. File with the clerk a notarized affidavit, in proper
legal form, which recites the issues Twitty seeks to
present, including a short discussion of the legal basis
for these claims, and describes with particularity the
order *113  being challenged. The affidavit also must
certify, to the best of Twitty's knowledge, that (1)
the legal arguments being raised are not frivolous
or made in bad faith and that they are warranted
by existing law or a good faith argument for the
extension, modification, or reversal of existing law;
(2) the appeal or other proceeding is not interposed
for any improper purpose such as delay or to
needlessly increase the cost of litigation; and (3)
Twitty will comply with all appellate and local rules
of this court.

These documents shall be submitted to the clerk of the
court, who shall forward them to the Chief Judge or her
designee for review to determine whether to allow the
appeal to proceed on a pro se basis. If the Chief Judge or
her designee does not approve the appeal, the matter will
be dismissed. If the Chief Judge or her designee approves
the filing, an order will be entered indicating the appeal
shall proceed in accordance with the Federal Rules of
Appellate Procedure and the Tenth Circuit Rules.

**3  Twitty shall have ten days from the date of this order
to file written objections to these proposed sanctions.
See Winslow, 17 F.3d at 316. The response shall be
limited to ten pages. If Twitty does not file objections, the
restrictions shall take effect twenty days from the date of
this order, and they shall apply to any matter filed after
that time. See id. at 316–17. If Twitty does file timely
objections, these sanctions shall not take effect until this
court has ruled on those objections.

III. Conclusion

Accordingly, we AFFIRM the district court's denial of
Twitty's habeas petition. We also DENY Twitty's request
for leave to proceed on appeal in forma pauperis, as his
opening brief does not make a reasoned non-frivolous
argument in support of his claim.

All Citations

412 Fed.Appx. 110, 2011 WL 94738

Footnotes
* After examining the briefs and the appellate record, this three-judge panel has determined unanimously that oral argument

would not be of material assistance in the determination of this appeal. See Fed. R.App. P. 34(a); 10th Cir. R. 34.1(G).
The cause is therefore ordered submitted without oral argument.

** This order and judgment is not binding precedent except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with Fed. R.App. P. 32.1 and 10th Cir. R. 32.1.

1 Because Twitty is proceeding pro se, we construe his filings liberally. See Van Deelen v. Johnson, 497 F.3d 1151, 1153
n. 1 (10th Cir.2007).

2 See Twitty v. Davis, No. 10–cv–01676–BNB, 2010 WL 3341204 (D.Colo. Aug. 23, 2010), appeal filed, No. 10–1409 (10th
Cir. Nov. 5, 2010); Twitty v. Davis, No. 10–cv–01356, 2010 WL 2540105 (D.Colo. June 22, 2010); Twitty v. Daniels,
No. 10–cv–00888–BNB, 2010 WL 1726905 (D.Colo. Apr. 27, 2010); Twitty v. Davis, No. 09–cv–02538–BNB, 2010 WL
97782 (D.Colo. Jan. 11, 2010); Twitty v. Wiley, No. 09–cv–00906–BNB, 2009 WL 1810980 (D.Colo. June 24, 2009);
Twitty v. Wiley, No. 08–cv–02717–BNB, 2009 WL 866839 (D.Colo. Mar. 25, 2009); Twitty v. Wiley, No. 08–cv–02823–
BNB, 2009 WL 440902 (D.Colo. Feb. 13, 2009), aff'd, 336 Fed.Appx. 768 (10th Cir.2009); Twitty v. Wiley, No. 08–cv–
02119–BNB, 2008 WL 4948801 (D.Colo. Nov. 17, 2008), aff'd, 332 Fed.Appx. 523 (10th Cir.2009); Twitty v. Wiley, No.
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07–cv–02441–BNB, 2008 WL 582188 (D.Colo. Mar. 3, 2008), appeal dismissed, No. 08–1118 (10th Cir. June 11, 2008),
appeal dismissed, No. 08–1277 (10th Cir. Oct. 29, 2008); Twitty v. Wiley, No. 06–cv–00177–BNB, 2006 WL 1517727
(D.Colo. Mar. 29, 2006), aff'd, No. 06–1234 (10th Cir. July 17, 2006), cert. denied 549 U.S. 968, 127 S.Ct. 419, 166
L.Ed.2d 296 (2006).
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10TH CIRCUIT COURT OF APPEALS  
ANSWERS TO FREQUENTLY ASKED QUESTIONS 

 
I have filed a notice of appeal but I can’t afford to pay the filing fee. What should I do? 
An indigent pro se appellant may be excused from paying the filing fee by filing a motion for leave to proceed in forma 
pauperis in the district court.  Contact the district court to obtain the proper form for this type of motion.  If the district 
court denies or does not act in a timely manner on the motion, the pro se appellant will be required to file a renewed 
motion with this court. 
 
How many copies of my documents do I need to send to the court? 
The court will accept a single copy of filings from pro se litigants.  A copy of all filings must be sent to all counsel for the 
parties involved in the appeal, and all documents must include a certificate of service which states when, what, and who 
was served. 
 
What are the size limitations for my brief? 
An opening brief and any response brief may not exceed 30 pages unless there is a certification of the number of words 
and that the brief contains less than 14,000 words.  A reply brief cannot exceed 15 pages unless the certification states that 
the word court is less than 7,000 words. 
 
I need more time to file my brief. How can I get an extension of time? 
A party can generally get one 30-day extension of time beyond the initial due date without much question, but must file a 
motion in writing to do so.  Obtaining extensions of time beyond an initial 30 days is more difficult.  Litigants should plan 
on getting their briefs finished and filed promptly, as extensions of time to file briefs are disfavored.   
 
Do I need to provide the court with documents/evidence supporting my appeal? 
When the appellant is pro se, the district court will assemble a record of documents filed in that court and transmit them to 
this court as the record on appeal.  The pro se appellant need not provide an appendix or copies of district court 
documents.  This court will not consider additional evidence nor will this court consider arguments that were not raised in 
the district court proceedings. 
 
How do I obtain copies of my pleadings? 
Filers should always retain copies of pleadings they file in this court for their records. To receive a file-stamped copy of a 
document returned to you, you should include an additional copy of the pleading as well as a self-addressed stamped 
envelope. Any other requests for pleadings (including copies of the court’s docket) should be in writing, and include 
prepayment for copies at the rate of $.50 per page. For questions regarding copy requests, you can contact the court at 
(303) 844-3157. Alternatively, you can register for a PACER account (the court’s electronic public access service) 
through www.pacer.gov, and obtain copies that way. Copies obtained through PACER are charged at $.08 per page 
retrieved. 
 
I’ve filed all my documents. What happens next? When will my appeal be decided? 
After all the briefs have been filed, a panel of judges will be assigned to decide the appeal.  The court’s decision will be in 
writing and will be transmitted to the parties.  There is no requirement that the court issue its decision within any 
particular time frame. 
 
I have questions that aren’t answered here. How can I contact the court? 

 Visit our website at www.ca10.uscourts.gov for: the Federal and 10th Circuit appellate rules 
(http://www.ca10.uscourts.gov/clerk/rulesandforms.php), copies of all necessary forms 
(http://www.ca10.uscourts.gov/clerk/showforms.php), and information regarding filing via the court’s electronic 
case filing system. http://www.ca10.uscourts.gov/clerk/casemanagement.php), and many other resources.  

 Contact the Clerk’s office by phone at (303) 844-3157. The Clerk’s office is open from 8:00 am to 5:00 pm 
Mountain Time, Monday through Friday except for legal holidays. 

 All written correspondence should be mailed to:  United States Court of Appeals for the 10th Circuit, The Byron 
White U.S. Courthouse, 1823 Stout Street, Denver, CO, 80257. 
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How an appeal proceeds in the 10th Circuit Court of Appeals 
 

 
 
 

 
 

Either $505.00 fee or 
motion for leave to 
proceed in forma 
pauperis due: 
 

 30 days 

Court of Appeals  
 Assigns a case number  
 Sends a letter to all parties with 

deadlines and instructions 

Entry of appearance 
due: 

 30 days for pro 
se parties 

 14 days for 
attorneys 

District court 
denies ifp: 
Motion for ifp 
due:  
 40 days 

(corresponds 
with brief 
deadline)  

IFP is granted 
by the District 
Court or fee is 
paid:  
 Nothing 

further 
required 
regarding 
fees 

Motions for ifp 
filed in this court 
are decided by 

when the 
decision on the 

appeal is 
entered. 

District 
Court 

record on 
appeal 

due in this 
court: 

 40 days 

Appellant’s 
brief due: 

 
 40 days 

Appellee’s brief due: 
 
 30 days from service of 

Appellant’s brief 

Appellant’s reply brief 
(optional) due: 

 14 days from service of 
Appellee’s brief 

Record Briefing Fees 

Notice of Appeal  
filed in District Court 

District Court : 
 Transmits preliminary record to this court 
 Sends a letter and necessary forms to 

parties 

Petition for rehearing or 
rehearing en banc  
must be filed within  
 14 days 
 45 days if US is a party 

Either party may file a 
petition for writ of certiorari 

with the Supreme Court 
(see www.supremecourt.gov 
for instructions and deadlines) 

The court issues a decision 
(Opinion, Order and Judgment, or Order) 

Once fees are addressed in the di s t r ict court ,  th i s  court  sends a 
letter  to al l  part ies  wi th inst ruct ions about the Record ,  Br ief ing ,  

and Fees  including deadl ines 
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Message to Readers
Every change identified in this publication is important. But, before we get to the trees, I want 
to talk about the forest.

In order for change to be successful, each of us, as judges and lawyers, must recommit ourselves 
to the spirit of our work—the reason why we chose the law: the pursuit of justice. In this effort, 
we are talking about a system of justice in civil disputes, not the result in particular cases. We 
must rebuild the system such that it inspires pride and respect, not just for those of us who live 
in it, but most importantly, for those who observe, utilize, and, indeed, depend upon it. 

It is easy to hide behind cynicism and defeatism. The system is huge; the problems are pervasive. 
However, the stakes are even bigger. For our society to prosper, we must have a system of civil 
justice that is accessible, fair, trustworthy, and respected. We at IAALS believe that over the 
course of modern history, the integrity, honesty, and predictability of the American legal system 
has distinguished our country from nearly all of the rest of the world, and has contributed 
substantially to the prosperity we have enjoyed. 

Yet, our research, and the research of others over the last nearly ten years, leads us to the 
conclusion that there is a widespread belief that our present civil justice system fails to deliver 
on its first promise: “…the just, speedy, and inexpensive determination of every action and 
proceeding,” Rule 1 of the Federal Rules of Civil Procedure—and the consequence is that the 

preeminence of the American civil justice system is in serious jeopardy. In America, law protects freedom. That freedom is not 
realized when people feel abandoned by the court system or forced to abandon justice. And when presented with the choice, people 
would rather flee our system for alternatives. Our goal at IAALS is to reestablish the preeminence of the American civil justice 
system. This goal is so important that none of us can stand mute. We must act.

Over the course of recent generations, the practice of law has moved from a selfless profession to a business. Many lawyers still 
think of themselves as professionals, but we must face the fact that an increasing number see the practice of law more from the 
entrepreneurial perspective than the professional. Thus, it is too easy to line up on either side of the “v.” We too often fall into 
thinking that a change that might be good for defendants would never be acceptable to plaintiffs; or vice versa. No change could 
be good for both. What agenda is hidden beneath the changes? What unseen troll lurks under the bridge? Or, why not parlay new 
changes into new procedural gamesmanship? That is how lawyers are trained—to harness the process for the benefit of their clients. 

Judges are not without responsibility for this predicament. Especially at the trial court level, crushing caseloads mean that moving 
the docket can become the top priority, yet, as always, judges are the only ones who can neutralize the brinksmanship, control the 
cost, and deliver the outcome in a speedy manner.

So, what about justice? What about the system? What about the level of confidence our citizenry has in the law’s protection of their 
freedoms? Bit by bit, we have allowed it to be eroded into gamesmanship. We let that happen. And now we can reverse course.

Being a lawyer or a judge is a calling of sorts. Many of us chose it because we wanted to change something in society. Many of us 
chose it because we wanted to be part of something bigger, something important. We were in search of a place to do good and do 
well: a place where our heads and our hearts would be engaged. There is reason for pride in our profession, which we must reclaim: 
a basis for joy, pride, and optimism. But there is also a responsibility to deliver on our promise of a just, speedy, and inexpensive 
resolution of every case. To achieve that, we must truly elevate our sights and focus on the preeminent goals of access, fairness, the 
search for the truth, and trustworthiness.  

For this new reform movement to have traction, each of us must participate: on a case by case level, doing our best to achieve 
fairness; and on a systemic level, being part of the “change team.”

If we stand shoulder to shoulder, united in our common vision, proud to be lawyers and judges, and committed to achieving a great 
system, we will succeed.
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Preface
Almost ten years ago, in January 2006, IAALS, the Institute for the Advancement of the 
American Legal System at the University of Denver, opened its doors with a mission to 
improve the civil justice system. The goal was to provide original empirical research to identify 
the issues, develop solutions in partnership with some of the brightest minds in the country, 
and then support implementation and change. Ten years later, momentum toward change 
has built in our civil justice system at both the state and federal level. We are on the cusp of 
rule amendments to the Federal Rules of Civil Procedure, focused on proportionality, case 
management, and cooperation. Recommendations are also forthcoming at the state level from 
a committee appointed by the Conference of Chief Justices, intended to increase access at the 
state court level, where we see the vast majority of cases in the United States. 

It took much hard work to get this far, but achieving the full impact of these recommendations 
and reforms ultimately comes down to implementation. How do we ensure that the positive 
changes intended by the reforms come to fruition? How do we tap into this momentum to 
create the just, speedy, and inexpensive courts of tomorrow? The answer to this question is 
as important as the recommendations themselves, for without positive implementation, the 
efforts thus far will be wasted. 

We have posed these questions to many over the last year in order to gain input from judges, court administrators, and lawyers 
on both sides of the “v.” We have conducted focus groups with lawyers, general counsel, and plaintiffs’ counsel, and we have had 
individual conversations with an equally diverse group. There has been a consistent theme across these discussions—the agreement 
that culture change is an essential component of civil justice reform. Rules alone are not enough. And while case management is 
critical as well, we cannot rest this effort on the shoulders of the courts and our judges alone. 

The top ten cultural shifts enumerated in this article represent a compilation of the themes across all of our discussions.1 It is 
our intention that by having these conversations, and then identifying these themes, we will bring the elusive concept of “culture 
change” into focus so that we can move from dialogue to action. 

1  My gratitude to the following individuals, who served as an ad-hoc focus group via individual conversations. I greatly appreciate their 
time and thoughts on culture change: Thomas Y. Allman, Michael Arkfeld, Hon. Thomas A. Balmer, John Barkett, Jason Baron, Daniel 
J. Becker, William P. Butterfield, Hon. David G. Campbell, Gilbert A. Dickinson, Hon. Jeremy Fogel, Steven S. Gensler, Daniel C. 
Girard, Hon. Paul W. Grimm, William C. Hubbard, Hon. John G. Koeltl, Robert Levy, Mary C. McQueen, Tommy Preston, Jonathan 
M. Redgrave, Hon. Lee H. Rosenthal, William A. Rossbach, Paul C. Saunders, Hon. Craig B. Shaffer, Linda Sandstrom Simard, Jordan 
M. Singer, Hon. Jeffrey S. Sutton, Francis M. Wikstrom, Kenneth J. Withers, and Hon. Jack Zouhary.
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Introduction
In 2014, Merriam-Webster declared the word culture the “Word of the Year.” Merriam-Webster noted that “[t]his year, 
the use of the word culture to define ideas in this way has moved from the classroom syllabus to the conversation at 
large, appearing in headlines and analyses across a wide swath of topics.”2 As Peter Sokolowski, Editor at Large for 
Merriam-Webster, explained, “Culture is a word that we seem to be relying on more and more. It allows us to identify 
and isolate an idea, issue, or group with seriousness. And it’s efficient: we talk about the ‘culture’ of a group rather than 
saying ‘the typical habits, attitudes, and behaviors’ of that group.”3 

The concept of culture was originally used by anthropologists  to describe the formal and informal customs, beliefs, 
rules, and rituals of a particular society. The concept has since been adopted by many other disciplines. In particular, 
organizational researchers and managers have used it over the past several decades to describe the norms and practices 
of organizations. The legal community extends beyond organizations and comprises a greater legal macroculture.4 
While legal culture can be broken down into many different and overlapping subcategories—lawyers, judges, courts, 
court staff, state bars—there is nevertheless an overall legal culture to which these subcategories all belong. Thus, for 
the same reasons noted by Merriam-Webster, the term culture provides an efficient way for us to speak with a common 
language about the habits, attitudes, and behaviors of the lawyers and judges in the United States. 

Thomas Church, an early researcher in the area of “legal culture,” defines legal culture broadly as the set of “expectations, 
practices, and informal rules of behavior” of judges and lawyers.5 The idea of “local legal culture” has its genesis in the 
attempts in the 1970s to explain civil case delay. At the time, the overwhelming majority of efforts to improve civil case 
disposition time had either “failed completely, achieved only short-term benefits or produced marginal results.”6 To 
further understand the causes of civil case delay, Church undertook an ambitious project that looked at trial court delay 
and its causes.7 He found that the courts with the highest caseloads were not the courts with the slowest disposition 
times, nor were the relatively underworked courts speedier.8 Thus, the fundamental causes of delay were not the typical 
factors suggested by scholars, such as overworked courts with high trial rates, or a large proportion of serious or complex 
cases. Rather, case processing time was most strongly related to the informal attitudes, expectations, and practices of the 
legal community. Church concluded that “both speed and backlog are the result of a stable set of expectations, practices, 
and informal rules of behavior which is termed ‘local legal culture.’”9 

Another important observation from early research on courts as organizations suggests that “it is the interaction among 
the workgroup members, more than the formal rules of procedure, which determines the outcome. Potential reforms 
. . . must confront the organizational realities of a court. Reforms which do not alter the organizationally induced 
incentives will not result in real reform, but merely in compensating adjustment by workgroup members.”10 Thus, 
“‘local legal culture’ is not an explanation as much as it is a convenient restatement of the problem. It merely applies 

2  Words at Play: 2014 Word of the Year, #1: Culture, Merriam-Webster.com, http://www.merriam-webster.com/top-ten-lists/2014-word-
of-the-year/culture.html (last visited 9/24/2015). 

3  Press Release, Merriam-Webster, Merriam-Webster Announces “Culture” as 2014 Word of the Year (Dec. 15, 2014), available at http://
www.merriam-webster.com/word-of-the-year/2014-word-of-the-year.htm.

4  See generally Edgar H. Schein, Organizational Culture and Leadership 2 (4th ed. 2010).
5  Thomas Church, Jr., Alan Carlson, Jo-Lynne Lee & Teresa Tann, National Center for State Courts, Justice Delayed: The 

Pace of Litigation in Urban Trial Courts, Executive Summary 14 (1978). 
6  David R. Sherwood & Mark A. Clarke, Toward an Understanding of “Local Legal Culture,” 6 The Just. Sys. J. 200, 201 (1981).
7  See generally Church et al., supra note 5.
8  Id. at 2-9.
9  Id. at 14.
10  Joel B. Grossman, Herbert M. Kritzer, Kirstin Bumiller, & Stephen Dougal, Measuring the Pace of Civil Litigation in Federal and State 

Trial Courts, 65 Judicature 86, 91-92 (1981).
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a label to what is generally accepted: that the practices and attitudes toward court processing of lawyers and court 
personnel play a significant role in determining the pace of litigation in a particular court.”11 

An important take-away from these studies is that legal culture—defined broadly as the shared norms and values 
that define the behavior of judges and lawyers, beyond the more formal rules and structure of our legal system—is 
pivotal to the administration of justice in our country and should be recognized as an important factor in civil justice 
reform. Church recognized that it is these established expectations and practices that result in considerable resistance 
to change.12

Perhaps the most intriguing aspect of culture as a concept is that it points us to phenomena that 
are below the surface, that are powerful in their impact but invisible and to a considerable degree 
unconscious. . . . In another sense, culture is to a group what personality or character is to an 
individual. We can see the behavior that results, but we often cannot see the forces underneath 
that cause certain kinds of behavior. Yet, just as our personality and character guide and constrain 
our behavior, so does culture guide and constrain the behavior of members of a group through the 
shared norms that are held in that group.13

Thus, in order to make significant changes to the system, we must make changes in the pervasive legal culture.14 

11  Id. at 112.
12  See generally Church et al., supra note 5, at 15.
13  See Schein, supra note 4, at 14.
14  Thomas Church, Jr., Alan Carlson, Jo-Lynne Lee & Teresa Tann, National Center for State Courts, Justice Delayed: The 

Pace of Litigation in Urban Trial Courts 81 (1978) (concluding that “the most important and most difficult change to be made is 
in the long-term expectations and practices of the individual judges and attorneys practicing in the court”).
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“The purpose of our system 
is to resolve the disputes in 
litigation that the parties 
were not able to resolve 
outside of litigation. The 
object of litigation should 
be to define as efficiently 
as possible the issues in 
the case for resolution, 

and then to resolve them. 
Discovery should be there to 
find information to assist in 
settling the case or resolving 
the case through trial. The 
costs of discovery shouldn’t  
be so large that it distorts 
this process for either side. 
This is the optimal system.”

Hon. John Koeltl  
District Judge, U.S. District Court, 

Southern District of New York

The Case for Change
IAALS and others have catalogued and documented the case for civil 
justice reform over the past ten years, and as part of that effort, have set 
out to gather empirical data, nationwide in scope, to better understand 
the civil justice system and ways to improve it.15 Corina Gerety, Director 
of Research at IAALS, has summarized the results of multiple nationwide 
surveys of different individuals, conducted by different organizations, 
finding broad areas of substantial agreement among the diverse 
respondents: cost is too high and it affects court access; delay increases 
cost; and discovery is responsible for much of the unnecessary cost  
and delay.16 

Together, these studies suggest a plausible theory: 
cost inefficiencies in the civil justice process reduce 
court access, delay contributes to unnecessary cost, 
and discovery procedure is a key factor with respect 
to both cost and delay. The survey results provide a 
starting point for further research on such a theory 
and on how the process might be improved without 
affecting fairness. As stewards of the American civil 
justice system, legal professionals should support a 
consistent effort to better understand it, appropriately 
evolve it, and ultimately protect it.17

15  See Corina Gerety, Inst. for the Advancement of the Am. Legal 
Sys., Trial Bench Views: Findings From a National Survey on Civil 
Procedure (2010); Inst. for the Advancement of the Am. Legal Sys., 
Civil Litigation Survey of Chief Legal Officers and General Counsel 
Belonging to the Association Of Corporate Counsel (2010); Inst. 
for the Advancement of the Am. Legal Sys., Civil Case Processing 
in the Federal District Courts: A 21st Century Analysis 7, 51 (2009); 
Kirsten Barrett et al., Mathematica Policy Research, ACTL Civil 
Litigation Survey: Final Report (2008) [hereinafter ACTL Fellows 
Survey]. See also Emery G. Lee III, Fed. Judicial Ctr., Early Stages of 
Litigation Attorney Survey: Report to the Judicial Conference 
Advisory Committee on Civil Rules (2012); Thomas E. Willging & 
Emery G. Lee III, Fed. Judicial Ctr., In Their Words: Attorney Views 
About Costs And Procedures In Federal Civil Litigation 27-29 (2010); 
Rebecca M. Hamburg & Matthew C. Koski, Nat’l Emp’t Lawyers Ass’n, 
Summary of Results of Federal Judicial Center Survey of NELA 
Members, Fall 2009 (2010) [hereinafter NELA Survey]; Am. Bar Ass’n, ABA 
Section of Litigation Member Survey on Civil Practice: Full Report 
(2009) [hereinafter ABA Litigation Survey]. See generally Rebecca Love 
Kourlis & Brittany K.T. Kauffman, The American Civil Justice System: From 
Recommendations to Reform in the 21st Century, 61 U. Kan. L. Rev. 877 (2013).

16  Corina Gerety, Inst. Adv. of the Am. Legal Sys., Excess and Access: 
Consensus on the American Civil Justice Landscape 8 (2011).

17  Id. at 2.
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The challenge in addressing these issues lies not only in crafting solutions—it is also overcoming lawyers’ and judges’ 
strong and well-documented resistance to change. Efforts to reduce cost and delay face inertia and attachment to the 
status quo.18 In addition, anecdotal evidence clearly establishes that “a strong cultural bias limits the ability of individuals 
to look at an old problem in a new way.”19 

Thus, “culture change” is a shorthand way of identifying what needs to happen. The term also resonates with extensive 
research on the topic of culture change as part of the larger study of organizational management conducted over the 
last several decades. Past studies recognize that the impetus for culture change is often external challenges exerting 
pressure on the organization. In a business context, those challenges are largely economic: “Powerful macroeconomic 
forces are at work here, and these forces may grow even stronger over the next few decades. As a result, more and more 
organizations will be pushed to reduce costs, improve the quality of products and services, locate new opportunities for 
growth, and increase productivity.”20 

The legal system is certainly not immune from these forces. Civil caseloads are falling as people choose alternative 
means of resolving disputes, including new online dispute resolution methods. From a business perspective, courts are 
losing their market share. Court budgets are being cut; civil jury trials are almost non-existent; access to the civil courts 
is more and more expensive, and thus not feasible for a significant portion of the public; and, relatedly, public trust and 
confidence in the civil justice system are waning. Certainly, if not already upon us, a crisis is brewing.

However, change is never easy, and the legal system represents a long-established and mature organization, which makes 
it even more difficult to change.21 For such mature organizations, many basic assumptions are strongly held, despite the 
fact that such assumptions can be increasingly out of line with the actual assumptions by which they operate.22 Even 
where such assumptions are challenged, the legal community will want to hold on to the assumptions because they may 
justify the past and are a source of pride and self-esteem.23 It is the strength of the culture itself, and the illusion that 
these values define how the system operates, that makes culture change so difficult.24 For mature organizations, “[m]
ost executives will say that nothing short of a ‘burning platform,’ some major crisis, will motivate a real assessment and 
change process.”25

When such a crisis occurs, basic assumptions are brought to the surface, and the organization is faced with a choice 
between some type of “turnaround” or destruction of the organization and its culture through total reorganization.26 
Many have argued the civil justice system is the verge of such a crisis.27 The question becomes whether we can achieve a 
turnaround before complete destruction and rebirth, and if so, whether that turnaround can be managed in a way that 
leads to positive change. 

18  Cf. Thomas W. Church, Jr., Examining Local Legal Culture, 1986 Am. B. Found. Res. J. 449, 508 (1986) (speaking of the same hurdles in 
the criminal context).

19  Sherwood & Clarke, supra note 6, at 214.
20  John P. Kotter, Leading Change 3 (2012).
21  Schein, supra note 4, at 289.
22  Id. at 290.
23  Id. 
24  Id. at 291.
25  Id.
26  Id. at 293.
27  See, e.g., Chief Justice John T. Broderick, Jr., Remarks to the National Association of Court Management, The Changing Face of Justice 

in a New Century: The Challenges It Poses to State Courts and Court Management 2 (March 10, 2009), available at http://www.courts.
state.nh.us/press/2009/CJ-Brodericks-March-10-2009-speech-to-NACM.pdf (“In my view, it is imperative that we redouble our 
efforts, judges and court managers alike, to sustain and creatively adapt our state justice system to meet the real world needs of the 21st 
Century. Change will come even if we do nothing but it will not be the change we want. Time and current economic realities do not 
make our task easier, but they certainly provide powerful incentives for change. Change we create and manage.”).
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To achieve such positive success, we need to keep in mind the following eight important steps from John Kotter,  
a well-known thought leader on change:28 

• Establish a Sense of Urgency
 Transformations will fail where complacency is high

• Create a Guiding Coalition
 It is essential that the head of the organization be an active supporter, but also that the effort go 
far beyond a single leader

• Develop a Vision and Strategy
 It must direct, align, and inspire action

• Communicate the Change Vision
 Communication is an essential step to create buy-in

• Empower Broad-Based Action

• Generate Short-Term Wins
 Real transformation takes time, which makes short-term goals and wins all the more important

• Consolidate Gains to Produce Additional Change

• Anchor New Approaches in the Culture
 Change needs to sink in over time to become “the way we do things around here”

In short form, we need to first establish urgency and motivation to change, then develop a vision and communicate 
it. Next, we must empower action. And, to achieve long term culture change, it is critical to anchor these changes 
by incorporating the new approach into our concept and identity as a legal culture: a reason to be proud of the new 
direction and a way to trace it to our roots as a system.29 We must also be realistic about resistance to change. Behavior 
that has become dysfunctional may nevertheless be difficult to give up because it still serves other positive functions.30 

One leading expert on culture change has posited a core belief that “[e]ither you will manage your culture, or it will 
manage you.”31 In our efforts to create the just speedy, and inexpensive courts of tomorrow, we cannot ignore the 
important role of legal culture in our system.

28  Kotter, supra note 20, at 3-17.
29  Schein, supra note 4, at 300. 
30  Id. at 301.
31  Roger Connors & Tom Smith, Change the Culture, Change the Game 1 (2011).
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“When they have a common 
interest bigger than the 
case—the profession—it 
makes an impact on how  

people behave.”

Hon. Jack Zouhary  
District Judge, U.S. District Court, 

Northern District of Ohio

Change the Culture,  
Change the System:  
A Top 10
The research on culture change, and legal culture in particular, suggests 
that culture change for the legal system is an uphill battle. While we have 
a clear challenge ahead, that does not mean that it is impossible. We 
propose the following ten culture shifts for the purpose of promoting that 
national dialogue. We recognize some commentators may push back on 
this list as merely aspirational, impossible, or even a bit controversial. Yet 
we are of the view that the time for bold action has come. 

1.  Back to Our Professional Roots
Law needs to be a collegial and civil  
profession first and foremost.

Lawyers and judges are portrayed in many different ways in the media, 
in movies, on television, and in literature. We all have different visions 
of what a lawyer or judge represents in our society. That said, most 
lawyers cherish a vision of themselves as dedicated to fighting for a just 
and fair legal system for the benefit of their clients and of society more 
broadly. As a profession, we take pride in our work and believe that it is 
both essential to our democratic system and personally rewarding. The 
societal vision of the lawyer and judge in the mid-20th century reflected 
this role—the counselor, the statesman, the revered judge. Unfortunately, 
the vision of lawyer and judge in mainstream America has changed, and 
today it is just as likely that we think of Judge Judy or Lionel Hutz from 
The Simpsons.

It is clear there has been a turn for the worse in the perception of our 
judges, our system, and our profession.32 If we still believe in past ideals 
of the profession and its place in society,33 then we need to rethink 
this vision and the role of the profession in the modern world. How 
do we define the legal profession in America? While the formation 
of competent and committed professionals is an essential part of law 
school curriculum,34 we also need to focus on the maintenance of this 
professional identity over the course of our careers. 

32  See generally Anthony T. Kronman, The Lost Lawyer: Failing Ideals of 
the Legal Profession (1993).

33  For those who would argue that lawyers have always been a butt of societal 
disparagement, and who would cite Shakespeare for that thesis, remember that 
what Shakespeare actually meant was that the first step on the road to anarchy is 
to get rid of all of the lawyers. 

34  See William M. Sullivan et al., The Carnegie Foundation for the 
Advancement of Teaching, Educating Lawyers: Preparation for the 
Profession of Law (2007).

1
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Legal periodicals, business journals, and the internet are filled with articles discussing the “business of law.” Law firms 
around the country are focused on how to make the business of law profitable. Partners are defined by it, and associates 
feel the pressure more than ever to bring in clients to make the case for their value to the firm. This is particularly 
challenging for mid-career lawyers who are striving to define themselves. At a time that is critical to their professional 
development, they are shifting away from involvement in the legal profession through bar associations, Inns of Court, 
and law firm collegiality to maximizing the number of billable hours to prove their worth. 

The impact of this shift in focus is made all the more pronounced given changes in the practice of law and in technology. 
We have seen a dramatic decline in the number of jury trials.35 We also have seen a significant decline in the time that 
most lawyers spend in the courthouse, and the time that judges spend on the bench.36 New lawyers have taken the 
brunt of this change, with fewer and fewer opportunities for court appearances, leading to a significantly different legal 
career. At the same time, technology has resulted in an increase in the amount of information that is produced, thereby 
dramatically increasing the time and energy spent on discovery in civil litigation. Technology has also provided alternate 
means of communication, such that many lawyers can communicate with opposing counsel entirely by electronic 
means, without picking up the phone or meeting in person. The law has become a lone, time-intensive profession.

When lawyers regularly met in person—be it at the courthouse, across the table, or at a bar event—the result was a level 
of accountability and collegiality. The same is true for lawyers who regularly appeared before a particular judge or judges, 
and for judges who regularly appeared before lawyers. Repeat in-person interactions are important for relationship 
building and in creating a climate of cooperation. The term “cooperation” has received much attention over the last 
ten years, in large part because of The Sedona Conference®’s Cooperation Proclamation®. There has been debate about 
the extent to which cooperation is consistent with the adversarial nature of our system. If we step back from the recent 
focus on the term, however, and think about our profession 25 years ago, when lawyers would call opposing counsel as 
a matter of habit to resolve or clarify issues, or would chat with one another at the court house, cooperation was not a 
matter of debate, but rather a critical component of representing a client well. 

Judge Paul M. Warner, a U.S. magistrate judge in the District of Utah, recently wrote Ten Tips on Civility and 
Professionalism.37 He notes “It’s a long road without a turn in it. Put another way, what goes around, comes around. This 
is the best reason for civility.” He also suggests that incivility almost always results in wasted resources, in terms of both 
time and money—for lawyers, clients, and the court. Warner proposes a new Golden Rule of Civility: 

“Be courteous to everyone, even to those who are rude. Not because they are ladies or gentleman, 
but because you are one.” It’s not about an eye for an eye, a tooth for a tooth. It’s not even about you. It 
is about doing what’s best for your client. In conclusion, civility is the mark of a real professional and 
a true lawyer. It is not about quid pro quo. It is about having self-respect, respect for others, and the 
self-confidence to not respond in kind, and in the process, continuing to build your own character, 
credibility, and reputation.38

It is also about building the character, credibility, and reputation of the legal profession as a whole. 

The nature of our practice has changed, and there is no way to put the genie back in the bottle. Lawyers do not get the 
same opportunities to meet each other in person and work across the aisle. But it is important that we do not lose our 
professional identity in the process. We are professionals, we are dedicated to the rule of law and to a fair system, and 
we must work together not only on a case-by-case basis, but also more broadly to achieve the common goal of a just, 
speedy, and inexpensive determination in every action. 

35  See Mark Galanter & Angela Frozena, Pound Civil Justice Inst., The Continuing Decline of Civil Trials in American Courts (2011)
36  Jordan M. Singer & Hon. William G. Young, Measuring Bench Presence: Federal District Judges in the Courtroom, 2008-2012, 118 Penn. 

St. L. Rev. 243, 244 (2013).
37  Hon. Paul M. Warner, Ten Tips on Civility and Professionalism, The Fed. Law. 42 (2015).
38  Id.
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“Lawyers—you have an 
independent duty to make 

the system just, speedy, and 
inexpensive. If you haven’t 
thought about it, you need to.”

Hon. Craig Shaffer  
Magistrate Judge, U.S. District Court, 

District of Colorado

22. Guided by Justice
The focus should be on justice,  
not on winning.

Along the same lines, we need to get away from trial by combat, and 
return to a focus on the needs of the clients and the case. Lawyers tend 
to elevate winning over achieving a just outcome. This affects the entire 
process, but can be seen most prevalently in the area of discovery, where 
lawyers talk about “winning at discovery.” For many, litigation has 
become about getting absolutely every document that exists and winning 
every discovery dispute. Referring back to Judge Paul Warner’s Ten Tips, 
he notes that “[j]ust because the other side wants it, doesn’t mean your 
automatic response should be to oppose it.”39 There is such a thing as 
a win-win, and lawyers should not be so concerned with winning the 
battle that they lose the war.40 What gets lost in the process is the vision 
of our system as a whole. 

The issue with the word “adversarial” is that for some lawyers it serves 
as an invitation to battle, rather than an invitation to implement a 
procedurally fair, measured system. As lawyers and officers of the court, 
we have an obligation to use the system in order to find the truth, seek 
justice, and achieve fair and efficient outcomes for our clients. Focusing 
on achieving justice, rather than “winning,” can shift the representation 
and the goals to a positive effort that is more professional, more objective, 
and more consistent with the longer term good for the system. We need 
to train lawyers to be counselors to their clients, and problem solvers, 
first and foremost. 

Achieving procedural fairness for clients is an essential component of 
this shift. Procedural fairness has been called “the organizing theory for 
which the 21st–century court reform has been waiting.”41 This theory 
is based on research illustrating that “how disputes are handled has an 
important influence on people’s evaluation of their experiences in the 
court system.”42 In fact, researchers have shown that public attitudes 
regarding our justice system are driven more by how litigants are treated 
in the process rather than by the outcome. While this seems like a simple 
concept, lawyers do not incorporate it into their strategy and objectives. 
To the contrary, lawyers may employ every procedural device they can 

39  Id.
40  Id.
41  Hon. Steve Leben, The Procedural-Fairness Movement Comes of Age, Trends in 

State Courts 59, 59 (2014).
42  Id. 
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to stall the case, or to run up the costs; they may seek every document, every deposition whether or not they will be 
seminal to the case. Clients may, in fact, encourage these approaches: win by any means may be the marching orders the 
client gives. But, the clients and the system are ill-served by lawyers who act on those marching orders. Costs become 
exorbitant and may have little relationship to good outcomes. Lawyers may blame the system, the rules, the judge, and 
the court staff for unfairness, expense, and delay. Judges blame the rules, the lawyers, and the lack of staffing. That effort 
to shift blame is itself an indication of an unwillingness to take responsibility for making the system work in a cost-
effective, procedurally fair way. 

How the system functions is the result of how the actors within a particular case comport themselves. Those who are 
engaged in finger pointing are seldom visionary, innovative, and proactive. Both lawyers and judges need to remember 
that the system serves the litigants, who care little about the rules or case management principles; rather, they care about 
procedural fairness and cost-effectiveness. Lawyers and judges need to recognize the importance of procedural fairness 
for litigants and make it a guiding star throughout the process.

“A major change happened when winning became more 
important than justice. If it is only about winning, the cost 
to the system will be great. We need to focus on training 

lawyers about the difference.”

John Barkett  
Shook, Hardy, & Bacon LLP

“All this goes back to how we think about the law. We are 
trained to be advocates and not problem solvers, within 

a particularly rule-bound system. If someone is coming to 
a lawyer with a life problem, what they are looking for is 

help with their life problems.”

Hon. Jeremy Fogel  
Federal Judicial Center
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33. Dig Deep, Earlier
Lawyers need to develop a deep understanding 
of their case early in the process.

In order to achieve justice for clients, lawyers need to understand the 
issues in their case and work with opposing counsel and the judge to 
tailor the process in a way that is designed to identify and resolve the 
real issues. Litigation has become something like the game of “gossip”: 
litigants start with one idea and it morphs over the course of the process 
into something quite different. The complaint and the answer serve as 
just the first version of the case. With the continued growth of discovery, 
lawyers have gotten into the habit of seeking broad discovery that is 
neither tailored nor focused. Instead, lawyers ask for everything they 
can think of, putting off the difficult questions and analysis of the issues 
for later in the case. Lawyers also ask for more time than necessary to 
complete discovery because they haven’t considered what is actually 
needed, or the time that it will take to complete the necessary discovery 
in the individual case. With regard to motions practice, lawyers file 
motions, including motions for summary judgment, without questioning 
whether to file the motion or to do so in a more tailored way. The result 
is increased expense for clients and wasted resources for courts.

Thus, it is often the norm that lawyers are unprepared at the initial stages 
of a case. For many lawyers, such an approach is purposeful: they are 
balancing numerous cases and need to focus on those that demand 
attention; early preparation comes at a cost to the client, which needs to 
be explained and justified; the reality is that many cases settle; and, doing 
the same thing in every case seems more efficient than reinventing the 
wheel. While these are all legitimate considerations, lawyers also need to 
recognize that to serve their clients, they need to stop and think about 
the issues in the case and the needs of the client. 

In addition, the legal world is changing—for many reasons, including 
significant rule changes and technology. Doing things the “same old 
way” is not good enough. Just like judges, lawyers need to work smarter, 
not harder.43 Showing up unprepared to a Rule 26(f) conference will 
result in a conference that falls far short of its intended purpose. When 
both sides are unprepared and neither is engaged, the result is what is 
often called a “drive-by conference.” The consequence is cost and delay 
down the road. The same is true at the initial pretrial conference. Where 
the parties haven’t focused on the needs of their specific case, the initial 

43  Natalie Anne Knowlton & Richard P. Holme, Inst. for the Advancement of 
the Am. Legal Sys. & Am. Coll. of Trial Lawyers, Working Smarter, Not 
Harder: How Excellent Judges Manage Cases (2014).
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pretrial conference likewise will not be as effective. The result is that lawyers often only get a handle on their case 
after discovery, when much time and money has already been expended. This can occur even when discovery has not 
unearthed anything new or revelatory, simply because lawyers have not prioritized crystallizing or simplifying the case 
at an earlier point in time.

Lawyers must focus on the case at the very beginning, identifying the issues in the case and then developing a pretrial 
plan focused on those specific issues. When this approach is employed, lawyers can determine the extent to which it 
would be more efficient to phase discovery, dispense with depositions or motions practice, or otherwise proceed in 
a way that gets to resolution for their clients. Understanding the case as much as possible as early in the process as 
possible allows a lawyer to design the process in a way that best serves the client and the system. 
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4.  A New Approach to Discovery
We need to change how we view discovery.

Discovery has taken on a much different role in civil litigation than it 
held 30 years ago. Today, the discovery phase of litigation can actually 
be the “end game.” Cases are won and lost in discovery; it embraces 
procedural objectives beyond merely the search for the truth; and it has 
become grossly expensive for clients—and very profitable for lawyers. 
This presents challenges for change, because it goes against the economic 
incentives for lawyers and requires hard decisions about what is really 
needed. That said, an essential component of changing the system is 
changing the way we view discovery. 

Technology has contributed to the expansion of discovery; there are more 
documents, more data, and more information to discover now than ever 
before. At the same time that the amount of information has grown, so 
too has our approach to discovery. There was a time when lawyers took a 
look at their case, took a few depositions, talked with opposing counsel, 
and then either settled or took the case to trial. The standard today is to 
spend time gathering broad information, and to turn over every stone. 
It has become an important part of our culture—a constant quest for 
the “smoking gun,” for perfection in the search, and for complete risk 
assessment prior to settlement or trial. Technology is allowing us to see 
more and more the extent to which discovery is not perfect. And as risk-
averse people, we want to perfectly quantify the risk at trial before we get 
there. Discovery helps both sides figure out how to proceed, but it comes 
at a cost. The whole approach has become so engrained in our system 
that we don’t even consider alternative approaches.

We need to change this “discovery until the ends of the earth” mentality. 
It is costly for clients, it is costly for the system, and it has bloated 
our civil justice system in the United States to the point where many 
are simply not able to access the system at all. Surveyed lawyers have 
quoted $100,000 as the threshold amount in controversy below which 
it is not economically feasible for them to provide representation.44 
Anecdotal reports suggest that this threshold continues to rise. This is 
in large part a result of the cost of discovery in our system today. We 
need to get away from the notion that every stone must be turned 
over because of the possibility that something might be unknown and 

44  See Am. Bar Ass’n, ABA Litigation Survey, supra note 15, at 172-73; 
Hamburg & Koski, NELA Survey, supra note 15, at 45 (considering only those 
who work in a private law firm environment); Kirsten Barrett et al., ACTL 
Fellows Survey, supra note 15, at 83.

4
“It comes down to how 
much money we are 

willing to spend to have an 
adversarial system. Can we 
continue to have a system 

where we aggressively 
pursue discovery and 
aggressively defend 

production? . . . As long  
as there is discovery out 
there to be ‘won,’ things 

won’t change.”

Daniel Girard 
Girard Gibbs LLP
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unquantified. The problem with casting a broad net over everything potentially relevant is the mass of documents 
that are swept into this net, and the resulting time and expense for all parties. This goes back to the need for lawyers 
to understand their case at an early point in the process and design discovery tactically to get the information  
they need. 

There is a culture that supports objecting to everything, and turning over nothing. The culture supports deposing 
everyone without a hard look at whether the deposition is necessary or even helpful versus harmful. In addition, many 
take the approach to discovery of making the other side “earn it.” This is particularly true with initial disclosures, where 
there is a culture of failing to provide initial disclosures, even if they are mandated. Counsel do not take the time to 
compile and review initial disclosures, but rather take refuge behind the assumption that if the other side really needs 
the information, they will ask for it. We need to get away from using litigation as a punishment in and of itself—a way 
of beating one’s opponent over the brow through sheer process. Scorched earth litigation needs to be a thing of the past.

Instead, we need to shift to focused, efficient, “laser” discovery rather than flood light discovery. Lawyers need to use the 
rules in a creative way and think about how best to approach the case before them (rather than taking a rote approach 
in every case). We need to work toward trial—changing the orientation of the effort and focusing it back on the issues—
even if most cases do not go to, or are not intended to be resolved by, trial. Instead of asking “What do I need to discover 
generally?” lawyers should be asking “What do I need to discover in order to prove my case?” Rather than beginning 
with a template set of interrogatories and requests for production, how about beginning with the jury instructions that 
specify what will be needed to prove the case—and work backward from there?

An important aspect of this culture change is that lawyers need to recognize and to apply appropriate limits in their 
own cases, and not just in the abstract. Lawyers often agree that limits on “discovery until the ends of the earth” are 
necessary, but then they push back vehemently when those limits are applied in their case. Moreover, to the extent 
clients call on lawyers to do everything possible up to the absolute limits of the rules, we need to remind them of our 
role as counselors. 

We live in a very complex world, which makes change both challenging and increasingly important. We need a system 
where counsel and clients work through the fundamental issues early in the case, and then tailor discovery accordingly. 
As one lawyer puts it, we need to move from a smorgasbord of “all you can eat” to a menu where you get what you 
need.45 This requires judgment, and for that reason it is challenging for those who are inexperienced. In addition, the 
lack of technical competence poses real challenges to lawyers facing rapidly evolving technology. Every case should 
represent an opportunity for innovative, case-specific application of the rules in way that is best designed to discover 
the facts and prepare the case for trial—or settlement on the merits. 

45  See Press Release, Inst. for the Advancement of the Am. Legal Sys., Creating Momentum for Change: IAALS’ Final Evaluation of 
Colorado Court Rule Changes (Oct. 2, 2014), available at http://iaals.du.edu/blog/creating-momentum-change-iaals-final-evaluation-
colorado-court-rule-changes (quoting Skip Netzorg).
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“Zealous advocacy doesn’t mean you have to turn over every stone. We 
need more professional judgment in the practice of law. For example, good 

doctors know which test to use. They don’t recommend that we try every 
test. I would like to convince lawyers that more isn’t always better.”

Prof. Linda Simard  
Suffolk University Law School

“There is an economic case for reducing the burden. Cooperation 
and early disclosures help reduce that burden. Discovery should be 
exchanged and then the parties can argue the merits of the case.”  

William Butterfield 
Hausfeld LLP

“Our American tradition of zealous advocacy needs to be balanced 
against the imperative of reasonableness when it comes to discovery. 

Proportional discovery offers one way to solve this dilemma.”

Hon. Jeffrey Sutton  
Judge, U.S. Court of Appeals, Sixth Circuit
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5. Engaged Judges
Judges need to be engaged, accessible,  
and guided by service.

Judges play a critical role in achieving change, as they are in a unique 
position to help recognize system-wide ideals and tip the scales in favor 
of those ideals. 

Just as lawyers need to own their cases, ask the hard questions, and 
engage with their clients, so too do judges need to be accessible and 
available to hear and resolve disputes.46 They need to be accountable for 
timely and efficient resolution. They need to pose the difficult questions 
to lawyers—particularly at the beginning of cases—and be available to 
resolve disputes knowledgeably. Lawyers do not necessarily behave in a 
manner that prioritizes the incentives or objectives of the system. For 
that reason, leaving ultimate responsibility for progress of the case to 
the lawyers often leads to cost and delay. In order to ensure that cases 
are managed efficiently and effectively, judges must take on the role of 
managing cases toward resolution. 

Judges have a fierce allegiance to independence, and just as with lawyers, 
there is deep resistance to change. But just as technology has changed 
litigation for lawyers, so too has it changed litigation for our judges. 
More than ever, it is important for judges to understand the issues in the 
case and work with the parties to develop a proportional discovery plan 
for the case. In order to do this, judges need to engage with the parties 
on the issues in the case and the technical aspects of discovery. If the 
amount of proposed discovery is disproportionate to the case, the judge 
needs to recognize that fact early so as to prevent it from getting out of 
control. Judges need to be sufficiently engaged to see the problem and 
then take action to correct it. 

Some judges have resisted these changes on the grounds that hands-on 
management is making their jobs more managerial. But, in fact, these 
changes go to the heart of judicial function: applying the law, serving the 
litigants, and ensuring justice. Judges also play a critical role in fostering 
and setting the tone for civility and cooperation. They are the stewards 
of our system, and the key in achieving culture change.

46  See generally Steven S. Gensler & Lee H. Rosenthal, The Reappearing Judge, 
61 U. Kan. L. Rev. 849 (2013).

5
“We need to get beyond the 
directive for judges to ‘rule 
faster’ and get deeper into 
the issues in our system.”

Hon. Lee Rosenthal 
District Judge, U.S. District Court, 

Southern District of Texas,  
Houston Division

“Discoverable information 
today is unlimited. Discovery 

no longer can be. Justice, 
speed, and reasonable cost 

depend on an engaged 
judge—from the beginning 
of, and throughout, a case.”

John Barkett  
Shook, Hardy, & Bacon LLP
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66. Courts Taking Ownership
The courts need to be accessible, relevant, 
available to serve, and responsible for every case.

Beyond individual judges, the courts as a whole play an equally 
important role in our civil justice system. As the system becomes more 
complex—including all the possible efficiencies and inefficiencies that 
can come with technology—it is critical that the courts are managed to 
be accessible, relevant, available to serve, and responsible for the cases 
that come before the court. This is different than individual judicial 
management, at the case level. This is about management by the court of 
the entire docket so as to ensure that the court itself is maximizing access 
and effectiveness.

Courts must recognize that cases are “public property” in the sense 
that they consume public resources and showcase the public dispute 
resolution system. It is in the system’s best interest to move the case 
along, monitor expenditures, and work toward procedural fairness. 

In addition, the make-up of the court’s constituency is changing. Today, 
there are more self-represented litigants than ever before. And, society 
has become accustomed to technology and information. Society expects 
more from the court system than ever before, and it is clear litigants 
are willing to take their business elsewhere if the court cannot meet 
expectations. 
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7.  Efficiency Up the Court Ladder
We need to utilize everyone within the court 
structure more effectively and efficiently.

A critical way in which courts can make a difference in the provision of 
court services is to rethink the court structure so as to utilize everyone in 
the most efficient and effective way. With the advent of electronic filing 
and electronic case management systems, there are different staff needs 
in our courthouses today than there were 20 years ago. The modern 
court must be staffed in a way that employs each person in the most 
efficient way possible. 

Moreover, we need to rethink how we utilize the entire court 
infrastructure. Starting with judges, we need to recognize when a task 
requires a judge’s deliberative function and when the task can be done 
by someone else. Judges have the most experience and education. They 
should be doing the work that requires that experience and education, 
and other tasks should be more efficiently allocated to others who 
can provide support for the judges—be it law clerks, staff lawyers, etc. 
Certain aspects of case processing can clearly be undertaken by non-
judicial or quasi-judicial personnel. It is critical that everyone work as a 
team, recognizing the valuable roles that everyone plays at all levels. We 
should not be cabined by the traditional positions or responsibilities of 
court staff. We need to rethink how best to allocate the work of the court 
in this modern age. Just as law firms are being moved in this direction 
by the market, so too must courts adjust to the needs of modern society. 
We need to think with openness about the best way to do what court 
systems do.

7
“There needs to be a  

change in mindset about  
jobs and roles within the 

court system.”

Hon. Thomas Balmer 
Chief Justice, Oregon Supreme Court
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88. Smart Use of Technology
We need to use technology for efficiency, 
effectiveness, and clarity—in the courts, in law 
practice, and in ensuring the legal system is 
accessible for non-lawyers.

Building on the use of people in the most efficient way possible, we 
also need to utilize technology to increase efficiency, effectiveness, and 
clarity. This is true for our courts, but it is equally true for law firms. The 
entire system needs to harness technology so as to create a system that is 
relevant in the 21st Century. 

For much of the 20th Century, our role as lawyers was to provide 
information, counsel our clients, and guide them through the civil 
justice system toward resolution of their disputes. Lawyers still fill 
these roles, but it is also important to note that information is much 
more freely available and the number of companies that are delivering 
legal services is growing exponentially. LegalZoom, an online legal 
technology company, provides online legal document preparation 
services nationwide and was named by Forbes as “One of the 10 best 
digital tools for entrepreneurs in 2012.” There is also RocketLawyer, 
providing online legal services for individuals and small- to medium-
sized businesses; Avvo, an online legal services marketplace whose 
tagline is “Legal. Easier.;” and Axiom, which provides tech-enabled 
legal services and asks consumers to “[f]orget everything you thought  
you knew about legal services.” The market for such legal services will 
only grow.

Even within more traditional lawyer roles, technology is having a 
profound impact. Electronically stored information is everywhere, and 
it is now a part of every case. The California State Bar recently issued 
a final opinion weighing in on the question of a lawyer’s ethical duties 
in handling the discovery of electronically stored information.47 This 
opinion highlights the instrumental and evolving role that technology 
now plays in our profession:

47  See The State Bar of California Standing Committee on Professional 
Responsibility and Conduct, Formal Opinion No. 2015-193 (2015), available 
at http://ethics.calbar.ca.gov/Portals/9/documents/Opinions/CAL%202015-
193%20%5B11-0004%5D%20%2806-30-15%29%20-%20FINAL.pdf. 

“Lawyers used to be the 
purveyors of information. 

Now technology has leveled 
the playing field and we 

need to think about how to 
add value differently.”

Jonathan Redgrave  
Redgrave LLP
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An attorney’s obligations under the ethical duty of 
competence evolve as new technologies develop and 
become integrated with the practice of law. Attorney 
competence related to litigation generally requires, 
among other things, and at a minimum, a basic 
understanding of, and facility with, issues related to 
e-discovery, including the discovery of electronically 
stored information (“ESI”). On a case-by-case basis, 
the duty of competence may require a higher level 
of technical knowledge and ability, depending on the 
e-discovery issues involved in a matter, and the nature 
of the ESI. Competency may require even a highly 
experienced attorney to seek assistance in some 
litigation matters involving ESI. An attorney lacking 
the required competence for e-discovery issues has 
three options: (1) acquire sufficient learning and 
skill before performance is required; (2) associate 
with or consult technical consultants or competent 
counsel; or (3) decline the client representation. 
Lack of competence in e-discovery issues also may 
lead to an ethical violation of an attorney’s duty  
of confidentiality.48

The impact of technology is just as real for judges. Judicial competence 
in the area of electronically stored information is critical, particularly 
as judges take a more active role in working with the parties to ensure a 
fair and proportionate discovery process. And as technology influences 
our world more and more, it will likewise influence the law. Neither 
judges nor lawyers want to admit what they do not know. But in a world 
where technology will only become more important, not less, it is critical 
for judges and lawyers to remain relevant—and that requires in depth 
knowledge of technology.

Just as importantly, this cultural shift requires utilization of technology. 
Lawyers, judges, and the courts need to harness technology to better 
meet the needs of a “just, speedy, and inexpensive” determination in 
every case. We must not use technology just to paper over outdated 
systems, or just to pave the cow paths. We actually need to think about 
how the system could be better and then utilize technology to get there. 
With the rising numbers of self-represented litigants, we also need to 
think about how best to utilize technology to meet their needs and 
ensure that the legal system is accessible to all. 

48  Id.

“There are huge changes 
in dialogue now related to 
security and privacy. The 

law needs to be adroit and 
flexible enough to respond 

to changes. If judges are just 
in wigs and robes and can’t 
keep up with the times, then 
it will undermine the courts 

because they won’t  
be a relevant place to 

resolve issues.”

Hon. Paul Grimm 
District Judge, U.S. District Court, 

District of Maryland
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99. Valuing Our System
We need to value our court system,  
our judges, and our juries.

Courts all over the country have struggled over the last five years with 
budget cuts. This has created many challenges, as courts are forced to 
justify their budgets while struggling to provide more with less. While 
budget constraints can force efficiencies, they also come at a cost. It is 
essential that we have courts with open doors and available judges so 
that divorces are handled promptly in the best interests of the families, 
so that businesses can enter into contracts knowing that there is a 
system of civil justice in place to provide protections if there are issues, 
and so that individuals are ensured basic protections and fairness in 
the face of potentially devastating events in their lives or claims against 
them. Moreover, for our system of civil justice to remain relevant in 
the 21st Century, it is critical that funding be available to facilitate the 
use of technology and innovation, and support our courts through  
the transition.

While funding is critical, the issue is deeper than adequacy of funding for 
our civil justice system. It goes to the extent to which we value our court 
system and our judges. We need to recognize the important role that 
courts, judges, and juries play in our society and value them accordingly. 
As Chief Justice John Roberts stated in his 2006 Year-End Report on 
the Federal Judiciary, “Inadequate compensation directly threatens 
the viability of life tenure, and if tenure in office is made uncertain, the 
strength and independence judges need to uphold the rule of law—even 
when it is unpopular to do so—will be seriously eroded.” He noted that 
some associates, fresh out of law school, earn more in their first year 
than the most experienced federal district court judges before whom 
they hope to practice. We need to compensate our judges with a salary 
that recognizes them as the executives they are. 

The same is true for our courts—funding is essential for the courts to 
move into the 21st Century and meet the challenges of growing docket 
pressures, the needs of self-represented litigants, the competition 
from external dispute resolution services, and what will be a growing 
expectation that courts utilize technology to meet litigant needs. And, 
we cannot forget the jurors. We need to value them, and think of their needs 
when incorporating technology into the system and scheduling trials. 

Much of this comes down to a lack of civic knowledge in our society, 
and a corresponding lack of understanding and value for our civil justice 
system and all of its components. The more society appreciates the 
important role our civil justice system plays, and the more individuals 
connect the system’s value to their lives, the more likely it is that we will 
invest in that system and view it as essential.
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10. Realign Incentives
We need to focus on the incentives driving 
lawyers and work to align them with our goals 
for improvement of the system as a whole.

There is a tension in our system between the adversarial model in which 
the parties are pursuing their own interests/client interests in individual 
cases and the good of the system as a whole. While there can be tension 
between individual and system interests, the two are not mutually 
exclusive, and good lawyers and judges recognize this is true. The more 
we can create a system that fosters and values these overlapping interests, 
the better. For example, in a small legal community where everyone 
knows each other and sees the same judges and colleagues case after case, 
it is in the interest of the lawyers and their clients to act cooperatively. 
They recognize that familiarity breeds accountability. There are many 
jurisdictions around the country where this is not the case, though. 
Most lawyers no longer practice in small legal communities—their 
practices are national and varied. We need to recognize the benefits of 
accountability and collegiality and work to recreate these climates for all 
lawyers, wherever they may practice.

In addition, we need to recognize that current economic incentives do 
not line up with the goals of our system. The current economic incentives 
tend to work against, rather than for, many of the changes discussed 
above. Instead, we need to align incentives at the individual case level 
with the overarching goals of system. We need to consider the actual 
incentives that motivate people to comply with change when changes 
are being adopted. This is an important take away from past research 
on local legal cultures, and it must be a central consideration in future 
reform efforts.49 

49  Grossman et al., supra note 10, at 93 (“[S]uccessful reform efforts must be based, 
in substantial part, on creating different kinds of incentives for the main actors 
in the system.”).

“We need other work 
arounds in the short term, 
but in the long term we 

need to stop bailing out the 
sinking ship and repair  

the boat.”

Kenneth Withers 
Deputy Executive Director,  

The Sedona Conference®

10
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Realizing Change
So how do we achieve these cultural shifts? It is particularly challenging 
given that, even within the legal culture, there are cultural variations 
across the country. With these variations in culture come challenges that 
are unique to each jurisdiction. And while we recognize that we need to 
value our system, including by assuring additional funding, the reality 
is that many of our courts around the country have a lack of resources 
and funding.

Rules changes provide an important avenue for change. Rules changes 
can change the “rules of the road” and can allow the process to evolve 
over time to meet the present day needs of our civil justice system, even 
reflecting empirical research and best practices. Rule changes create a 
window of opportunity where judges and lawyers are more receptive to 
education and culture change. 

At the same time, for the culture to change as we propose, rule changes 
alone are inadequate. As Judge Craig Shaffer has said, without more, 
lawyers and judges can just overlay old behavior over the new rules, 
leading to few actual changes. This is because change cannot be imposed 
from above—an important reality that is true at the state and federal level. 

In David R. Sherwood and Mark A. Clarke’s article Toward an 
Understanding of ‘Local Legal Culture,50 the authors employ the example 
of an ordinary household thermostat to illustrate the challenges of 
change. When the weather outside changes, the thermostat’s internal 
system kicks on and regulates the house back to the original temperature 
setting. No matter how radical the changes outside, the internal system 
self-regulates back to the original setting. This is the “bias” of the system, 
and any initial impact as a result of external temperature change is 
merely first order change with no long-term effects. What is needed 
is for the individuals who live in the house to deactivate the automatic 
controls, resulting in a change to the “bias” of the system and second 
order change. According to Sherwood and Clarke, “[t]his is a much 
more fundamental change than first order change because the bias in 
the system itself has been altered.”51 

So how do we change the temperature in our civil justice system? It 
cannot be based on imposed external change alone, or the system 
will simply readjust. We need to utilize the empirical research and 
experiences around the country to inform our aspirations. We need to 

50  Sherwood & Clarke, supra note 6, at 200.
51  Id. at 212; see also Grossman et al., supra note 10, at 92 (“Reforms which do not 

alter the organizationally induced incentives will not result in real reform, but 
merely in compensating adjustment by workgroup members.”).

“We need people who 
believe in change to get out 
and demonstrate and show 

that it works.”  

Gil Dickinson 
Dickinson Prud’homme Adams LLP

“Change is coming. You 
can be ahead of the curve 
or behind it. If we make the 

changes ourselves,  
we have more control over 

the outcomes.” 

Hon. Thomas Balmer 
Chief Justice, Oregon Supreme Court

“The culture is changing. 
There is growing recognition 
that lawyers need to be part 

of the solutions.” 

William Hubbard 
Nelson Mullins Riley & Scarborough LLP
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utilize advanced technology. And fundamentally, we need to change the 
bias in the system—we need meaningful change from within. 

While such change cannot be solely from the top down, nevertheless, 
change does require champions. Such champions need to be highly 
regarded persons who can lead and manage the change from within, 
rather than forced from outside. Judges are in a natural position to be 
leaders and champions, because they set the tone in the cases before 
them. That said, the job cannot be left entirely to judges. For lawyers, 
while change needs to start in law school, we cannot focus solely on new 
lawyers. We need to focus on lawyers at every level.

As previously noted, we first need to establish urgency and motivation 
to change, develop a vision, and communicate it to those who are able 
and inspired to join and lead the effort. As lawyers and judges, we are 
trained to focus on the evidence. For this reason, empirical research and 
experience are important in making the case for change. Pilot projects 
can provide both, and they have been instrumental in recent civil justice 
reform efforts at the state and federal levels. We also need to walk in 
each other’s shoes—as lawyers, clients, and judges. While that is often 
not possible, engaged dialogue between these stakeholders provides an 
important opportunity for sharing perspectives. 

Finally, we must empower action. We need to support a strong and 
engaged local and national legal community, as this supports the 
positive changes proposed above. Whether it be through Inns of Court, 
bar associations, pro bono programs, or formal and informal mentors, 
the more that lawyers and judges engage in their community, the better. 
In Utah, for example, all judges are engaged in the greater work of the 
court through involvement in a committee or other activity. The judges 
are part of a community and aware of their role in the overall system. To 
the extent we can achieve the same involvement for every lawyer and 
judge in states across the country, we might just change the culture, and 
the system, such that we can all be proud of the system itself and of the 
role we play in it.

“Heretofore we haven’t 
challenged judges and 

lawyers to use the rules in a 
creative way. We have simply 
overlaid the past mindset over 

the new rules. Nothing will 
change if we continue to do 

this. We need to encourage all 
to use these rules in a creative 
way. Use these new rules as 

opportunities for  
culture change.”

Hon. Craig Shaffer 
Magistrate Judge, U.S. District Court, 

District of Colorado

“Changing litigation norms 
for judges and lawyers alike 

is not easy. Rule changes offer 
one method for changing civil 
litigation. No less importantly, 
however, education and pilot 
projects provide an important 
supplement to those efforts.”

Hon. Jeffrey Sutton 
Judge, U.S. Court of Appeals,  

Sixth Circuit
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Conclusion
In 1981, Sherwood and Clarke summed up the challenges of reform: 

To talk about how slow civil cases move, about the need to change the situation, about how difficult 
it is to effect change, to recount the long list of workshops, symposia and crash programs that have 
not produced permanent change—these become comfortable topics of conversation in much the 
same way that the weather provides a focus for empty discussion. Like the weather, everyone talks 
about civil case delay, but no one does anything about it. To produce any real change, the system itself 
has to change. People’s attitudes toward discovery, settlement, continuances, etc., have to change. More 
importantly, the behavior of individuals would also have to change dramatically. These changes in 
behavior would be fairly profound; they would appear impolite, rash or irrational and would cause 
a great deal of discomfort to those affected. It is far easier merely to talk about the need for change.52

The same can be said about civil justice reform today. It is far easier merely to talk about the need for change than 
actually to change. Enough talk. Now is the time for each of us to take responsibility for changing our own approach 
and biases, and to join in a common mission to achieve a truly just, speedy, and inexpensive dispute resolution system.

52  Sherwood & Clarke, supra note 6, at 213-14 (emphasis added).
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IN  F IVE YEARS,  WE WOULD L IKE TO SEE:  

 Litigation that is cost effective 
Courts that are accessible and affordable 
Technology that serves litigants 
 Judges who are engaged and attentive 
 Lawyers who are cooperative and innovative 
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The 2015 civil rules amendments are a major stride toward a better 
federal court system. But they will achieve the goal of Rule 1—the 
'just, speedy, and inexpensive determination of every action and 

proceeding'—only if the entire legal community, including the bench, 
bar, and legal academy, step up to the challenge of making  

real change. 
   

     
        ~ Chief Justice John Roberts 
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CHANGE THE CULTURE,   
     CHANGE THE SYSTEM  

Establish a Sense of Urgency 
Create a Guiding Coalition 
Develop a Vision and Strategy 
Communicate the Change Vision 
Empower Broad-Based Action  
Generate Short-Term Wins 
Consolidate Gains to Produce Additional Change 
Anchor New Approaches in the Culture 
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Change is coming.  You can be ahead of the 
curve or behind it.  If we make the changes 

ourselves, we have more control over        
the outcomes.  

 ~ Chief Justice Thomas Balmer 
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Appellate Court Innovations Survey 

Summary of Responses 

Courts of Last Resort 

 

This survey was circulated to members of CCJ, NCACC and COSCA in late July 2015.  Collection of 

responses was closed on September 25, 2015.   

RESPONDENTS 

Responses were received from 25 courts.  Circulation of the survey went to a total of 58 courts of last 

resort (the 50 states plus 2 in TX and OK, the District of Columbia, Commonwealths of Puerto Rico and 

the Northern Mariana Islands, and the territories of Guam, the US Virgin Islands and American Samoa). 

Response Rate: 25 / 58 = 43% 

Of the respondents, 17 indicated that there is an intermediate appellate court in their jurisdiction and 8 

indicated that there is not. 

Respondents with an IAC:   17 / 25 = 68% 

Respondents without and IAC:   8  / 25 = 32% 

 

TECHNOLOGICAL APPLICATIONS 

Are the following technological applications deployed by the Court? (check all 
that apply) 

Response 
Percent 

Response 
Count 

Electronic filing 60% 15 

Electronic Records 68% 17 

Electronic Transcripts 56% 14 

Document Management System 72% 18 

Other (please describe) (see below) 64% 16 

Total Responses 25 

 

Does the use of these technologies help to achieve or enhance any efficiencies in 
the Court’s disposition of appellate cases? 

Response 
Percent 

Response 
Count 

Yes 88% 22 

No 12% 3 

Total Responses 25 
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Is the Court planning implementation of any additional technological applications? 
Response 
Percent 

Response 
Count 

Yes 80.0% 20 

No 20.0% 5 

Total Responses 25 

 

Observations: 

 Looking through the three related comments sections, many COLRs indicated that they were 

moving toward implementation of the following technological applications: 

o Upgrade the Case Management System:  Alaska, Florida & Kentucky 

o Electronic Filing:  Alaska, Indiana, Maryland, Massachusetts, Montana, New Hampshire, 

Rhode Island, Tennessee, Utah, Washington, West Virginia, Vermont.  (15 COLRs 

responded that they use e-filing now; 12 indicated that they are working to implement.  

That totals 27, 2 more than the number of total respondents so there is some overlap.  

Several indicated that e-filing is in early stages and may help explain the overlap) 

o Electronic Records & Transcripts:  Georgia, Indiana, Pennsylvania, Wyoming 

o Electronic Circulation of Draft Opinions:  TX (has application but not currently used), 

Utah, West Virginia 

o Electronic Voting:  Alaska, Texas, Utah, West Virginia 

o Electronic Signatures:  Minnesota 

o Paperless Court:  Michigan 

o Web-based Transcription Request:  New Hampshire, Utah 

Other Technology Based Innovations: 

 Michigan Supreme Court:  proposed a pilot project (patterned after 2 federal district courts in 

Illinois) to install a digital sender in a prison to allow inmates to submit electronic documents.  

Florida indicated a similar effort. 

 Texas Supreme Court:  considering an iPad app developed by the 5th Circuit which allows justices 

to download all case files to the tablet. 

 Kentucky Supreme Court: uses video recording of trial court proceedings as the trial court 

record.  The court reported that “records are available from the trial court almost immediately.” 

 

RESPONDENT COURTS TIME TO DISPOSITION: 

 

In recent years (5 – 10), has the court given consideration to the usual length of 
time it takes to resolve appellate cases and what actions would be necessary to 
reduce that time? 

Response 
Percent 

Response 
Count 

Yes 96% 24 

No 4% 1 

Total Responses 25 
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Does the court as a whole consider the usual length of time that it takes to resolve 
appellate cases, measured from the initial filing to disposition, as: 

Response 
Percent 

Response 
Count 

ALWAYS EXPEDITIOUS 8% 2 

GENERALLY TIMELY 40% 10 

THERE IS ROOM FOR IMPROVEMENT 48% 12 

LONGER THAN WE WOULD LIKE 4% 1 

USUALLY TOO LONG 0% 0 

Total Responses 25 

 

Has the court established time standards by which to measure time to disposition? 
Response 
Percent 

Response 
Count 

YES – Explicit time standards 32% 8 

YES – Implicit time standards or guidelines 56% 14 

NO 12% 3 

Total Responses 25 

 

Observations: 

 Almost all of the respondent COLRs have considered the usual length of time it takes to resolve 

appellate cases and what actions would be necessary to reduce it.   

 Among the respondent COLRs, 52% report that the typical time to disposition, measured from 

filing to disposition, is either ‘longer than we would like’ or ‘there is room for improvement.’  

48% report that time to disposition is ‘generally timely’ or ‘always expeditious.’ 
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ASSESSMENT OF THE 4 STAGES OF AN APPEAL 

There are typically 4 distinct stages of an appeal; establishing the record, briefing, 
case assignment/scheduling oral argument, and preparing opinion/decision.  With 
respect to these typical stages of an appeal, is the listed stage likely to contribute to 
unreasonable delays in resolving cases?   
 
ESTABLISHING THE RECORD 

Response 
Percent 

Response 
Count 

Yes 28% 7 

No 72% 18 

answered question 25 

BRIEFING 
Response 
Percent 

Response 
Count 

Yes 48% 12 

No 52% 13 

answered question 25 

CASE ASSIGNMENT/SCHEDULING ORAL ARGUMENT 
Response 
Percent 

Response 
Count 

Yes 28% 7 

No 72% 18 

answered question 25 

PREPARING OPINION/DECISION 
Response 
Percent 

Response 
Count 

Yes 28% 7 

No 72% 18 

answered question 25 

 

 Briefing is the stage considered most likely to contribute to delay in resolving cases with a 48% 

yes response.  Particular issues reported occur primarily in criminal cases, particularly where 

appellate defenders and attorney general offices are perceived to be short-staffed, appointed 

counsel need additional time to become familiar with a case, or self-represented appellants may 

be unaware of timelines or are intimidated by the appellate process. 

 The stages of Establishing the Record, Case Assignment/Scheduling Oral Argument and 

Preparing Opinion/Decision were generally not perceived to contribute to delay in most 

reporting courts; only 7 of 25 (28%) responded yes.  However, regarding the stage of 

Establishing the Record, a clear division is observed between those COLRs in states that have an 

intermediate appellate court and those that do not.  Of the seven yes responses, five were from 

states without an IAC.  Of those that responded no, capital cases filed directly with the COLR 

were cited as problematic. 

 Policies and practices designed to control delay include: 

Establishing the Record 

 Instituting an open, continuous solicitation for transcribers across the country that that meet 

court deadlines. (AK) 
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 Web-based Transcript Management System (NH) 

 Statewide video recording of trials and trial court proceedings (KY) 

Briefing 

 Most respondents referred to an established briefing schedule and court control of requests for 

extensions to minimize impact of delay. 

 Two respondents reported that oral argument schedules are used to control briefing extensions 

– if the case is needed to fill an oral argument calendar, extension requests will not be granted.  

(MD & NC) 

Case Assignment/Scheduling Oral Argument 

 Similar to the briefing section, two respondents indicated that cases are scheduled for oral 

argument early in the process.  (MD & NC) 

Preparing Opinion/Decision 

 Many of the respondents referred to one or more of the following as means for controlling 

delay in this stage: 

o Internal deadlines and standards with respect to circulating drafts of majority 

opinions and concurrences/dissents.   

o Chief Justice monitoring of assigned cases. 

INNOVATIONS IMPLEMENTED OR IN DEVELOPMENT BY RESPONDENT COURTS 

In recent years, has the court implemented any procedural, organizational, 
technological or other changes and innovative practices designed to 
streamline the appellate process and provide quicker overall time to 
disposition? (Include any instances of changes that were implemented and 
later revised or abandoned because they did not produce the desired 
results, resources were not available to continue, or other reasons) 

Response 
Percent 

Response 
Count 

Yes 84% 21 

No 16% 4 

answered question 25 

 

Over eighty percent of respondent COLRs indicated that changes or innovations designed to provide 

quicker overall time to disposition have been implemented in recent years.  Among the innovations that 

COLRs have implemented were: 

 Revised internal procedures to shorten opinion preparation and voting 

 Revised briefing deadlines 

 Disallow motions to dismiss and permit motions to affirm in criminal post-conviction relief 

appeals  

 Mandatory e-filing of all case documents 

 E-signatures 

 E-records and transcripts 
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 Video recording of trial court proceedings 

 Accepting fewer cases 

 Electronic circulation of drafts 

 Web-based process for ordering and paying for trial court transcripts & uploading of audio 

files to transcriber 

 Summary affirmances and reversals 

 Electronic voting 

 

Is the court currently in the process of developing any procedural, 
organizational, technological or other changes or innovations in the 
appellate process? 

Response 
Percent 

Response 
Count 

Yes 72% 18 

No 28% 7 

answered question 25 

 

Almost three/quarters of respondent COLRs indicated that there were further changes or innovations in 

process.  Among the innovations in development are: 

 E-filing 

 Mandatory e-record on appeal 

 Statewide e-court environment 

 Video-conferencing for appellate argument 

 E-signature tools 

 Performance measures  

 Time Standards 

 

REMAINING ISSUES AND POTENTIAL SOLUTIONS 

 

 Updating ‘paper-based’ rules 

 Increased staffing for appellate defenders and court reporters 

 Resources for self-represented litigants 
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Appellate Court Innovations Survey 

Summary of Responses 

Intermediate Appellate Courts 

 

This survey was circulated to members of CCJSCA, NCACC and COSCA in late July 2015.  Collection of 

responses was closed on September 25, 2015.   

RESPONDENTS 

Responses were received from 33 courts (the complete set of responses indicates 35, but the Louisiana 

5th Circuit and the Pennsylvania Superior Court each responded twice).  Circulation of the survey went to 

a total of 93 intermediate appellate courts (11 of the 50 states have no IAC, while a number of states 

have multiple appellate courts).  Nevada’s IAC just began operations in July 2015. 

Response Rate: 33 / 93 = 35% 

 

Does the court issue unpublished opinions? 
Response 
Percent 

Response 
Count 

Yes 82% 27 

No 18% 6 

answered question 33 

Does the court issue some form of short opinions? 
Response 
Percent 

Response 
Count 

Yes 70% 23 

No 30% 10 

answered question 33 

 

TECHNOLOGICAL APPLICATIONS 

Are the following technological applications deployed by the Court? (check all 
that apply) 

Response 
Percent 

Response 
Count 

Electronic filing 73% 24 

Electronic Records 73% 24 

Electronic Transcripts 64% 21 

Document Management System 76% 25 

Other (please describe)  39% 13 

Total Responses 33 
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Does the use of these technologies help to achieve or enhance any efficiencies in 
the Court’s disposition of appellate cases? 

Response 
Percent 

Response 
Count 

Yes 88% 29 

No 12% 4 

Total Responses 33 

 

 

Is the Court planning implementation of any additional technological applications? 
Response 
Percent 

Response 
Count 

Yes 67% 22 

No 33% 11 

Total Responses 33 

 

Observations: 

 Many responding IACs indicated that they were moving toward implementation of the following 

technological applications: 

o New or Expanded Electronic Filing:  Connecticut, Idaho, Indiana, Kansas, Louisiana 2nd 

Circuit, Massachusetts, Michigan, Nevada, New Jersey, New York Supreme Court 2nd 

Appellate Department 

o Electronic Circulation of Draft Opinions:  Arizona Div. 1, Texas 8th COA, Washington Div 2 

o Electronic Records/Transcripts:  Georgia, Indiana, Louisiana 5th Circuit, Missouri 

Southern District, Pennsylvania Commonwealth Court, Pennsylvania Superior Court 

o Electronic Voting:  Iowa 

o Electronic Signatures:  Minnesota 

o Electronic Notification:  Louisiana 1st Circuit, Minnesota 

o Paperless Office:  Pennsylvania Superior Court 

 The vast majority of comments from the IACs indicate broad use and acceptance of the benefits 

of e-filing, e-records, e-transcripts and the use of electronic documents generally.  Particularly 

notable were comments referring to the capability for multiple users to access the same 

documents simultaneously and for judges who are often geographically dispersed to be able to 

get their work done much more quickly than in a paper-based system.   

Other Technology Based Innovations: 

 Appellate Dashboard System:  Arizona Division 1 (This is described as a tool that permits judges 

to view their pending appeals as well as a case details page for each appeal.   From that page, 

they review briefs and pertinent record documents, prepare and revise draft decisions, and make 

edits or leave comments for other members of the panel.  The overall goal is to facilitate 

collaboration among the judges and staff of a particular panel on each case.)   
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RESPONDENT COURTS TIME TO DISPOSITION: 

 

In recent years (5 – 10), has the court given consideration to the usual length of 
time it takes to resolve appellate cases and what actions would be necessary to 
reduce that time? 

Response 
Percent 

Response 
Count 

Yes 88% 29 

No 12% 4 

Total Responses 33 

 

Does the court as a whole consider the usual length of time that it takes to resolve 
appellate cases, measured from the initial filing to disposition, as: 

Response 
Percent 

Response 
Count 

ALWAYS EXPEDITIOUS 6% 2 

GENERALLY TIMELY 58% 19 

THERE IS ROOM FOR IMPROVEMENT 12% 4 

LONGER THAN WE WOULD LIKE 18% 6 

USUALLY TOO LONG 6% 2 

Total Responses 33 

 

Has the court established time standards by which to measure time to disposition? 
Response 
Percent 

Response 
Count 

YES – Explicit time standards 58% 19 

YES – Implicit time standards or guidelines 18% 6 

NO 24% 8 

Total Responses 33 

 

Observations: 

 A strong majority of the respondent IACs have considered the usual length of time it takes to 

resolve appellate cases and what actions would be necessary to reduce it.   

 Among the respondent IACs, 36% report that the typical time to disposition, measured from 

filing to disposition, is either ‘usually too long, ‘longer than we would like’ or ‘there is room for 

improvement.’  64% report that time to disposition is ‘generally timely’ or ‘always expeditious.’ 
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ASSESSMENT OF THE 4 STAGES OF AN APPEAL 

 

There are typically 4 distinct stages of an appeal; establishing the record, briefing, 
case assignment/scheduling oral argument, and preparing opinion/decision.  With 
respect to these typical stages of an appeal, is the listed stage likely to contribute to 
unreasonable delays in resolving cases?   
 
ESTABLISHING THE RECORD 

Response 
Percent 

Response 
Count 

Yes 73% 24 

No 27% 9 

answered question 33 

BRIEFING 
Response 
Percent 

Response 
Count 

Yes 48% 16 

No 52% 17 

answered question 33 

CASE ASSIGNMENT/SCHEDULING ORAL ARGUMENT 
Response 
Percent 

Response 
Count 

Yes 30% 10 

No 70% 23 

answered question 33 

PREPARING OPINION/DECISION 
Response 
Percent 

Response 
Count 

Yes 27% 9 

No 73% 24 

answered question 33 

 

 Establishing the Record is the stage considered most likely to contribute to delay in resolving 

cases with a 73% yes response.  The primary reason reported was delays in transcript 

production. 

 Briefing was fairly evenly split as an appellate stage likely to contribute to unnecessary delay, 

with 48% responding yes and 52% reporting no (a difference of only one respondent).  The most 

frequently cited reason for delay in briefing was insufficient staffing at the appellate 

defender/attorney general offices. 

 The stages of Case Assignment/Scheduling Oral Argument and Preparing Opinion/Decision were 

generally not perceived to contribute to delay in most reporting courts; only 30% and 27% 

respectively responded yes.   

 Policies and practices designed to control delay include: 

Establishing the Record 

 Graduated reduction of the page rate paid to court reporters for preparation of transcripts 

when delayed (CO) 

171



Briefing 

 Most respondents referred to an established briefing schedule and court control of requests for 

extensions to minimize impact of delay. 

Case Assignment/Scheduling Oral Argument 

 There does not seem to be a particular innovative approach reported here; the common theme 

appears to be early setting of the oral argument/submission date.   

 Other notable comments appear to deal with the ratio of orally argued cases to the capacity for 

oral arguments on the court’s calendar.  One court reported that only holding a limited number 

of oral arguments served as a control for delay (IN); another reported that it adjusts argument 

calendars based on available cases (MN); and one indicated that it includes sufficient frequency 

of conducting arguments. (NC) 

Preparing Opinion/Decision 

 Many of the respondents referred to one or more of the following as means for controlling 

delay in this stage: 

o Establishing time standards/expectations with respect to issuing opinions; these 

may be internally developed, imposed by Supreme Court order or by a statutory 

requirement.  (AL Court of Civil Appeals, AZ Division 1, AR, ID, LA 5th Circuit, MI, MN, 

NV, NC, PA Commonwealth Court, PA Superior Court, WA Division 1) 

o Judicial monitoring of caseload reports (CO, KS, PA Superior Court) 

o Report to Chief Justice on cases pending over a stated length of time (AL Court of 

Criminal Appeals, LA 1st Circuit) 

o Reviewing cases and preparing proposed draft opinions prior to oral argument NY 

Supreme Court 2nd Appellate Department, OH 2nd District Court of Appeals) 

o Writing shorter opinions limited to issues that 1)are raised and 2)must be addressed 

to decide the case (TX 6th Court of Appeals) 

 

INNOVATIONS IMPLEMENTED OR IN DEVELOPMENT BY RESPONDENT COURTS 

In recent years, has the court implemented any procedural, organizational, 
technological or other changes and innovative practices designed to 
streamline the appellate process and provide quicker overall time to 
disposition? (Include any instances of changes that were implemented and 
later revised or abandoned because they did not produce the desired 
results, resources were not available to continue, or other reasons) 

Response 
Percent 

Response 
Count 

Yes 79% 26 

No 21% 7 

answered question 33 
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Almost eighty percent of respondent IACs indicated that changes or innovations designed to provide 

quicker overall time to disposition have been implemented in recent years.  Among the innovations that 

IACs have implemented were: 

 Revised internal procedures to shorten opinion preparation and voting 

 E-filing  

 E-signatures 

 E-records and transcripts 

 Electronic circulation and editing of drafts 

 Electronic voting 

 More stringent requirements for granting motions for extension of time for briefs and 

transcripts 

 Show cause hearings for attorneys and court reporters who miss deadlines 

 Alternative Dispute Resolutions programs such as appellate mediation, pre-argument 

conferences, etc. 

 Differentiated Case Management techniques such as summary dockets, and expedited 

tracks for appeals of orders granting summary judgment 

 

Is the court currently in the process of developing any procedural, 
organizational, technological or other changes or innovations in the 
appellate process? 

Response 
Percent 

Response 
Count 

Yes 64% 21 

No 36% 12 

answered question 33 

 

Almost two-thirds of respondent IACs indicated that there were further changes or innovations in 

process.  Among the innovations in development are: 

 E-filing 

 E-record on appeal/transcript 

 Attorney access to e-record 

 Electronic workflow 

 Video-conferencing for appellate argument 

 

REMAINING ISSUES AND POTENTIAL SOLUTIONS 

 

 Updating ‘paper-based’ rules 

 Increased staffing for appellate defenders and court reporters 

 Additional judges/staff 
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Recruiting, Retaining and 
Attracting the Best for the 

Courts 

Tuesday, August 2, 2016 | 8:30 am - 9:45 am  
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Mindy Masias 

Mindy Masias is currently the Chief of Staff for the Colorado Judicial Department.  Since 

1997, she has also served on the University of Denver College of Law faculty as a Professor 

of Human Resources Management. 

After receiving her Bachelor’s degree in Psychology from Metropolitan State College of 

Denver, Mindy began a career in Human Resources from 1989-2014. She holds higher 

education degree from the University Of Denver College of Law.  

Among her other responsibilities, Mindy has facilitated more than 1000 workshops and 

training sessions on Human Resources Management for courts and other government 

entities.  Her consulting work has included assistance to the Supreme Courts of Nevada, 

Minnesota, Missouri, Nebraska and Wyoming as well as the Bulgarian Supreme Court 

Reform project and the Separation of Powers Program for the Republic of Serbia and most 

recently court reforms for the Northern Mariana Islands Supreme Court. 

 

 

Eric D. Brown 

Eric D. Brown is the Colorado Judicial Branch as Director of Human Resources.  Eric joined 

the Colorado Judicial Branch in 2004 and previous to joining the Colorado Judicial Branch 

he worked as Vice President of Human Resources for Preferred Capital Corporation, 

Director of Human Resources at EchoStar Communications and was the US/Asia Human 

Resource Manager for Eurlologic/Adpatec Systems. Eric Brown’s work has sent him across 

the globe working in the field of Human Resources with vast experience in recruitment and 

compensation.  

Eric holds a number of certifications including a Professional of Human Resources (PHR) 

from the Society of Human Resource Management and is a graduate of the Kennedy School 

of Government and Leadership Program at Harvard University.   Eric also holds a Master’s 

degree in Human Resources from Leicester University, and a Bachelor’s degree from the 

University of Nevada and International Relations from the University of Edinburgh.   

Eric has most recently been working on court compensation projects in Ohio, Missouri, 

Nevada, Nebraska and Washington State. 
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Recruiting, Retaining and Attracting 

the Best for the Courts 

Mindy Masias, Chief of Staff 

Eric Brown, Director of Human Resources 

Colorado Judicial Branch 

176



Where Did We Begin? 
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Where Do you Keep Your Ketchup 
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Are you  Suffering From The “We 

Recruit.. How We Were Recruited 

Model?” 
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Workforce is Ever Changing 

• The average American employee tenure in 2015 
was 4.1 Years 

 

• The public sector average was near twice the 
national average at 7.8 years 

 

• Of Note…. 1/5 of American workers 21% have 
been on the job less than 1 year. 
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Why Do Employees Work for Courts 

Respondents to a 2013 NCSC survey stated that 
their principal motivation for coming to work each 
day 

• Court work was interesting.  

• Prided themselves in having the ability to be 
relied upon to get the job completed  

• Refine their skill set, possibly for other areas of 
legal profession work 
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A Few Things We Are Seeing… 
 

• Sourcing is easier with LinkedIn 

• Job fairs and job boards have lower return  

• Applicants research you on social media 

• Candidates are talking to your employees 

• 45% of employees said they will not fill in an 
application for employment for a job 
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Where Do We Recruit? 

#1 – Court website  

#2 – Internet websites (monster, dice, jobing) 

#3 – Executive branch website 

#4 – Newspaper 

#5 – LinkedIn 
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The Interview 
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Behavior Based interview Questions….. 

Thanksgiving?  

 
• Top Three Most asked Interview Questions 

 

• #3    Why do you want to work here? 

• #2    What interest you about this job? 

• #1     Tell me about yourself? 
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The Power of Behavior Based 

Interviews 
• Past behavior is the best indicator of future 

performance 

• Frame it in a three-step process, usually called a 
S-A-R, P-A-R, or S-T-A-R statement: 

▫ Situation (or task, problem) 

▫ Action 

▫ Result/outcome 
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The Interview…What HR Hasn’t Told You 

• The first 7-8 minutes- the candidate 
must   

• Can you picture the candidate sitting 
across the desk angry? 

• 45+ minutes…the key to effective talent 
search 

• Hire for energy, motivation and 
leadership potential – you can teach 
anyone “the technical” 
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Reference Checks 
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Reference Checks 

….Who Did You Come Here With Today? 

189



Data on Reference Checks 

• CareerBuilder reported in 2015, 31% of 
references are fake 

• 15% of references did not even know the person 
or had no connection to the person at work 

• Secondary references 
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People make  up mind in the first few 

minutes of their first day how long 

they will stay… 
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Onboarding 
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Onboarding Volunteer Section 

• Good onboarding? 

• Bad onboarding? 
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Retention 
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7 

A View from the Director’s 

Chair:   

Lessons Learned from Two 

Years at the EEOC and Best 

Practices in Hiring 

Tuesday, August 2, 2016 | 9:45 am – 10:45 am 
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John C. Lowrie 

Director, Denver Field Office 

U.S. Equal Employment Opportunity Commission (EEOC)-Denver Field Office 

 

John Lowrie joined the EEOC-Denver Field Office as its director in September 
2014. In this position he is responsible for enforcing federal laws prohibiting employment 
discrimination for the states of Colorado and Wyoming.  
 

Mr. Lowrie often serves as keynote presenter at regional and national conferences 
such as EEOC’s Technical Assistance Program Seminars, Rocky Mountain Employers 
Conference, Jackson Lewis Annual Conference, ROAR Conference, CLE Employment 
Law Conference, Husch Blackwell’s Annual Labor and Employment Seminar, and a 
variety of Society of Human Resource Management seminars where he discusses laws 
enforced by EEOC and EEOC’s strategic enforcement plan. 
 

In addition, Mr. Lowrie was selected as one of the three (3) executives to 
participate in the Colorado Federal Executive Board’s Workforce Development Council 
(WDC) mentoring forum, is a member of the Federal Inter-Departmental Task Force on 
Civil Rights, and the Labor & Employment Relations Association. 
 

Prior to joining EEOC, he served as a rule of law advisor and chief of staff with 
the U.S. Department of State in Afghanistan.  Prior to his service in Afghanistan, he 
worked as a labor and employment attorney in Denver for ten years.  From 2006 to 2009, 
he served as the Colorado chairman for Employer Support of the Guard and Reserve.  He 
also previously served as a board member to the Anchor Center for Blind Children and 
Colorado Youth at Risk.  
 

He is a graduate of the U.S. Naval Academy and received his J.D. from the 
University of Texas School of Law. He is a graduate of Leadership Denver and the 
Colorado Institute of Leadership and Training. In 2015, he received an advanced master’s 
degree in International Human Rights Law from the University of Oxford. 

196



A View from the Director’s Chair 
Lessons Learned from Two Years at EEOC 

John C. Lowrie 
] 
This workshop will introduce John C. Lowrie, Director of the United States Equal Employment 
Opportunity Commission (EEOC) Denver Field Office, and explore the laws enforced by EEOC 
and its mission. As the chief law enforcement officer of employment discrimination in the states 
of Colorado and Wyoming, Mr. Lowrie will discuss consequences which may arise when a 
company believes a manager, who is a subject-matter expert in their field, is also competent in 
the complicated world of human resources. This presentation will address recruiting and hiring 
issues, immerging patterns of discrimination, equal pay issues, vulnerable workers and the 
immigrant community, and EEOC’s recent harassment report. 
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A View from the Director’s Chair 
 
 
 
 
 

Lessons Learned from Two Years at the 
EEOC and Best Practices in Hiring 

US-Equal Employment Opportunity Commission 

Denver Field Office 

John C. Lowrie 

Director 
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Challenges for a Clerk’s Office? 

Limited Budgets and Resourcing? 

Lack of  staff? 

Competing demands and a never ending 

backlog of  cases? 

Lack of  expertise? 

Aversion to change? 

Entrenched views of  how to operate? 
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The EEOC 

History 

Statutes we enforce (Title VII, ADA, ADEA, 

GINA, EPA, Rehabilitation Act) 

How we are arranged and operate 

Interplay with the Department of  Justice on 

state and local cases 

Interplay with state FEPAs 
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EEOC Challenges 

Limited budget and resourcing 

Staffing shortages and very large volume of  

charges 

Competing priorities 

Need for inter-governmental cooperation 
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EEOC Hot Button Issues 

Better DOJ collaboration and coordination 

Addressing harassment and bullying 

ADAAA 

The 50th Anniversary of  the ADEA 

Strategic Enforcement! 
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What is the EEOC Strategic 
Enforcement Plan? 

The EEOC’s Strategic Plan for Fiscal Years 2012 - 2016 directed 

EEOC to develop a Strategic Enforcement Plan (SEP) that: 

 

 establishes priorities and 

 integrates all components of  EEOC's private, public, and 

federal sector enforcement. 

 

The purpose of  the SEP is to focus and coordinate the                

EEOC's programs to have a sustainable impact in                         

reducing and deterring discriminatory practices in the               

workplace.                         

203



SEP Priorities 

Eliminating Barriers in Recruitment and 
Hiring 

 
The EEOC will target class-based recruitment 
and hiring practices that discriminate against 

racial, ethnic and religious groups, older workers, 
women, and people with disabilities. 
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SEP Priorities 

Protecting Immigrant, Migrant and Other 
Vulnerable Workers 

 
The EEOC will target disparate pay, job 
segregation, harassment, trafficking and 

discriminatory policies affecting vulnerable 
workers who may be unaware of  their rights 

under the equal employment laws, or reluctant or 
unable to exercise them. 
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SEP Priorities 

Addressing Emerging and Developing Issues  
 

The EEOC will target emerging issues in equal 
employment law, including issues associated with 

significant events, demographic changes, 
developing theories, new legislation, judicial 
decisions and administrative interpretations. 
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SEP Priorities 

Enforcing Equal Pay Laws 
 

The EEOC will target compensation systems and 
practices that discriminate based on gender. 
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SEP Priorities 

Preserving Access to the Legal System 
 

The EEOC will target policies and practices that 
discourage or prohibit individuals from exercising 

their rights under employment discrimination 
statutes, or that impede the EEOC's investigative 

or enforcement efforts. 
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SEP Priorities 

Preventing Harassment Through Systemic 
Enforcement and Targeted Outreach 

 

The EEOC will pursue systemic investigations 

and litigation and conduct a targeted outreach 

campaign to deter harassment in the workplace. 
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Americans with Disabilities Act (ADA) 

To be covered an individual must have 
 
 

 a physical or mental impairment that substantially limits 

a major life activity, 

 or have a record of  such an impairment, 

 or must be regarded as having such an impairment. 
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During an interview, can employers 
ask about a disability (verbally or on 

an application)? 

Basic Rule: 
 
 

The ADA does not allow you to ask questions about 

disability or use medical examinations until after you make 

someone a conditional job offer. 

 

 

 

 
http://www.eeoc.gov/eeoc/publications/adahandbook.cfm 
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Interview Questions 

Examples of  what you can ask: 
 

 Whether s/he has the right education, training, and skills 

for the position. 

 Whether s/he can satisfy the job's requirements or 

essential functions (describe them to the applicant). 

 How much time off  the applicant took in a previous job 

(but not why), the reason s/he or she left a previous job, 

and any past discipline. 

 

 
http://www.eeoc.gov/eeoc/publications/adahandbook.cfm 
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Interview Questions 

Examples of  what you should not ask: 
 

 questions about an applicant's physical or mental 

impairment or how s/he became disabled (for example: 

questions about why the applicant uses a wheelchair); 

 questions about an applicant's use of  medication; 

 questions about an applicant's prior workers' 

compensation history. 

 

 

 
http://www.eeoc.gov/eeoc/publications/adahandbook.cfm 
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Background Checks 

 Employers may ask you for all sorts of  background information, 

especially during the hiring process. 

 For example, employment history, education, criminal record, financial 

history, or your use of  online social media. 

 Unless the employer is asking for medical or genetic information, 

it is not illegal to ask you questions about your background, or to 

require a background check. 

 (Employers are not allowed to ask for medical information until they offer 

you a job, and they are not allowed to ask for your genetic information - 

including family medical history - except in very limited circumstances.) 

 http://www.eeoc.gov/eeoc/publications/background_checks_employees.cfm 
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Background Reports 

 Some employers hire entities to conduct "background reports." 

Two of  the most common are: 

 credit reports 

 criminal background reports. 

 Special rules apply when an employer gets a background report 

from a company in the business of  compiling background 

information.  

 Generally, written permission should be obtained  before getting the 

report.  

 http://www.eeoc.gov/eeoc/publications/background_checks_employees.cfm 
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Background Reports (cont.) 

 Second, if  the employer decides not to hire or retain someone 

because of  something in the report, it must provide a copy of  the 

report and a "notice of  rights" that tells how to contact the 

company that made the report.  

 This is because background reports sometimes say things about people that 

are not accurate, and could even cost them jobs.  

 http://www.eeoc.gov/eeoc/publications/background_checks_employees.cfm 
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Recommendations in Hiring and 
the Workplace 

 Hire the most qualified candidates 

 Be cognizant of  conscious and unconscious biases 

 Follow your procedures 

 Make sure job postings match the job 

 Check position descriptions and policies.  See Brown, v. Smith, No. 

15-1114, 2016 WL 3536619 (7th Cir. June 28, 2016). 

 Have your HR professionals and managers stay informed 

 Address issues!  (i.e., biases, harassment, bullying) 

 Be consistent and know the pulse 
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For More Information 

Visit us online at 

www.eeoc.gov 

 

 

 

 

 

Or contact 

John C. Lowrie 

(303) 866-1311 

john.lowrie@eeoc.gov 
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U.S. Equal Employment Opportunity Commission – Strategic Enforcement Plan  1 

 

EXECUTIVE SUMMARY 
 
The U.S. Equal Employment Opportunity Commission’s (EEOC or Commission) Strategic Plan 
for Fiscal Years 2012 – 2016 directed the Commission to develop a Strategic Enforcement Plan 
(SEP) that (1) establishes priorities and (2) integrates all components of EEOC’s private, public, 
and federal sector enforcement.1 The purpose of the SEP is to focus and coordinate the EEOC’s 
programs to have a sustainable impact in reducing and deterring discriminatory practices in the 
workplace.  The Commission approved the Strategic Enforcement Plan for Fiscal Years 2013 – 
2016 on December 17, 2012.  
 
SEP Priorities 
Integrated enforcement uses a range of strategies from among the EEOC’s tools, including 
investigations, litigation, federal sector oversight and adjudication, policy development, research, 
and outreach and education. Based on intensive efforts by a staff work group and 
Commissioners, and extensive public input, the Commission adopts the following national 
priorities:  
 
1. Eliminating Barriers in Recruitment and Hiring. The EEOC will target class-based 
recruitment and hiring practices that discriminate against racial, ethnic and religious groups, 
older workers, women, and people with disabilities.  
 
2. Protecting Immigrant, Migrant and Other Vulnerable Workers.  The EEOC will 
target disparate pay, job segregation, harassment, trafficking and discriminatory policies 
affecting vulnerable workers who may be unaware of their rights under the equal employment 
laws, or reluctant or unable to exercise them. 
 
3. Addressing Emerging and Developing Issues. The EEOC will target emerging issues in 
equal employment law, including issues associated with significant events, demographic 
changes, developing theories, new legislation, judicial decisions and administrative 
interpretations. 

 
4. Enforcing Equal Pay Laws.  The EEOC will target compensation systems and practices 
that discriminate based on gender.   

 
5. Preserving Access to the Legal System. The EEOC will target policies and practices 
that discourage or prohibit individuals from exercising their rights under employment 
discrimination statutes, or that impede the EEOC’s investigative or enforcement efforts.   
 
6. Preventing Harassment Through Systemic Enforcement and Targeted Outreach. 
The EEOC will pursue systemic investigations and litigation and conduct a targeted outreach 
campaign to deter harassment in the workplace. 
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U.S. Equal Employment Opportunity Commission – Strategic Enforcement Plan  2 

 

The national priorities of the SEP will be complemented by district and federal sector priorities, 
recognizing that particular issues most salient to these communities also demand focused 
attention.  
 
Integrating the EEOC’s Work 
 
Through the SEP, the Commission adopts strategies to coordinate and maximize the use of 
communications, outreach, education, training, research, and technology as enforcement tools. 
These strategies should also ensure consistent and integrated enforcement throughout all three 
sectors – private, public, and federal.  
 
In adopting this SEP, the EEOC takes an important step toward fulfilling its mission to “stop and 
remedy discriminatory practices in the workplace” so that the nation can finally realize the vision 
of “justice and equality in the workplace.” 
 
I. INTRODUCTION 

 
Background  
 
The U.S. Equal Employment Opportunity Commission’s (EEOC or Commission) is a bipartisan 
body composed of five members who are appointed by the President and confirmed by the 
Senate.  The President designates one member of the EEOC to serve as Chair.  The Chair is 
responsible for the administrative operations of the EEOC and for the hiring of personnel.  
 
The EEOC’s General Counsel, also appointed by the President and confirmed by the Senate, is 
responsible for the conduct of litigation pursuant to the agency’s statutory authority.  
 
The EEOC is the nation’s lead governmental enforcer of employment anti-discrimination laws 
and chief promoter of equal employment opportunity.  The Commission, through its staff, is 
responsible for enforcing Title VII of the Civil Rights Act of 1964 (Title VII), the Age 
Discrimination in Employment Act of 1967 (ADEA), the Equal Pay Act of 1963 (EPA), Section 
501 of the Rehabilitation Act of 1973, Titles I and V of the Americans with Disabilities Act of 
1990 (ADA), and Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA).  
Together, these laws protect individuals from employment discrimination on the basis of race, 
color, religion, sex, national origin, age, disability, and genetic information (which includes 
family medical history).  They also make it illegal to retaliate against a person for opposing 
employment discrimination, filing a charge of discrimination, or participating in an investigation 
or lawsuit regarding employment discrimination. 
  
The EEOC has jurisdiction to enforce the nation’s anti-discrimination laws in three sectors – 
private, state and local government (“public sector”), and federal. Congress granted EEOC the 
power to “prevent any person from engaging in any unlawful employment practice.”2  The 
EEOC is charged with achieving this goal by investigating and conciliating charges3 of 
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discrimination brought by individuals or by Commissioners alleging unlawful discrimination by 
private employers, state and local government employers, employment agencies and labor 
organizations.  The General Counsel and legal staff have authority to litigate cases against 
private employers to enforce all of the federal equal employment opportunity laws and against 
state and local government employers to enforce the ADEA and EPA.  The Department of 
Justice has authority to bring litigation against state and local governments in Title VII, ADA, 
and GINA cases.   
 
In the federal sector, the Commission has authority to hold hearings on complaints of 
discrimination by federal employees and applicants and to adjudicate appeals of decisions on 
such claims. The Commission also has oversight responsibility to review, approve, and evaluate 
federal agency compliance with federal equal employment opportunity laws.   
 
The Commission is also charged with providing education and technical assistance on the federal 
employment anti-discrimination laws and with performing technical studies that will help 
effectuate the purposes of those laws.  Finally, the Commission collects data on the private, 
public, and federal workforces. 
 
Since the EEOC opened its doors in 1965, the nation has made great strides towards equal 
employment opportunity for all.  Never before in our nation’s history has the American 
workplace been more inclusive than it is today.  Greater racial and ethnic diversity can be found 
throughout the workforce. Workers who once would have been forced out of jobs due to 
mandatory retirement policies can choose to remain in the labor force. Women now comprise 
nearly half of the nation’s workforce. Technological advances have enhanced opportunities for 
persons with disabilities to participate fully in the workplace. Once-prevalent practices, such as 
sex-specific advertisements for job openings, have largely been abandoned.   
 
Yet, despite this progress, challenges remain, and the EEOC’s work is unfinished. The nation 
still confronts discriminatory practices that limit employment opportunities based on race, 
national origin, sex, religion, age, and disability. Immigrant, migrant and other vulnerable 
workers are too often subjected to discriminatory treatment in the workplace. Many of today’s 
workers are still subjected to pernicious forms of discrimination, including harassment.    
Individuals who exercise their rights to challenge workplace discrimination or assist others in 
doing so face retaliation too frequently. 
 
Over the last decade, the number of charges filed against private and public employers increased 
by more than 22 percent.4 In Fiscal Year (FY) 2012, the EEOC received 99,412 charges of 
discrimination (85 percent against private employers and 15 percent against state and local 
government employers).  Another 43,467 charges were dual-filed with the EEOC in FY 2012, 
but investigated by state and local fair employment practices agencies (FEPAs).  
 
While the number of complaints filed in the federal sector has decreased by 23 percent over the 
last decade, the number of allegations of discrimination is still far too high for the nation’s 
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largest employer.  Federal employees and applicants filed 16,974 complaints of alleged unlawful 
employment discrimination in FY 2011 (the most recent year available),5 and in FY 2012, the 
EEOC received 7,728 requests for hearings on federal sector complaints and received 4,350 
appeals of federal agency actions on complaints.6    
 
Even as the nation confronts a rise in claims of discrimination, the resources allocated to the 
EEOC and designated for the FEPAs have failed to keep pace. Between FY 2000 and 2008, 
EEOC staffing levels and funding dropped nearly 30 percent. An infusion of resources in 2009 
allowed for some rebuilding of capacity, but that was quickly stalled when funding was reduced 
and hiring freezes were implemented in FY 2011 and FY 2012. The agency is faced with 
meeting all of its mission responsibilities at a time of unprecedented demand for its services, 
notwithstanding its limited resources.  
 
II. DEVELOPING THE STRATEGIC ENFORCEMENT PLAN 
 
A. The Strategic Plan  
 
On February 22, 2012, the Commission approved a Strategic Plan for Fiscal Years 2012 – 2016 
(“the Strategic Plan”).  The plan establishes a framework for achieving the EEOC’s mission to 
“stop and remedy unlawful employment discrimination,” so that the nation might realize the 
Commission’s vision of “justice and equality in the workplace.”  The plan has three objectives: 
1) combat employment discrimination through strategic law enforcement; 2) prevent 
employment discrimination through education and outreach; and 3) deliver excellent and 
consistent service through a skilled and diverse workforce and effective systems.7   
 
Under its first objective, the Strategic Plan required the development of a Strategic Enforcement 
Plan (SEP) that 1) establishes the EEOC’s priorities and 2) integrates the agency’s investigation, 
conciliation and litigation responsibilities in the private and public sectors; adjudicatory and 
oversight responsibilities in the federal sector; and research, policy development, and education 
and outreach activities.   
 
The Strategic Plan also provides for the development of a Quality Control Plan for private and 
public sector investigations and conciliations and a Quality Control Plan for federal sector 
hearings and appeals, both of which will address consistency and customer service issues more 
extensively.8  
 
B. Input into the Development of the SEP  
 
The SEP is the product of an extensive effort by staff and Commissioners and broad public input. 
A Work Group consisting of a cross-section of field and headquarters staff, led by Chair 
Jacqueline Berrien, General Counsel David Lopez, and Memphis District Director Katharine 
Kores provided input to the Commission.  See Appendix A for a list of all SEP Work Group 
members. 
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On June 5, 2012, the Commission solicited written input on the SEP’s development.  In 
response, comments were received from more than 100 individuals, organizations, and coalitions 
internal and external to the agency and from across the nation.  See Appendix B for June 5 
release.   
 
On July 18, 2012, the Commission held a public meeting to receive input from more than 30 
stakeholders on the issues they believed should be addressed in the plan. See Appendix C for the 
press release. 
 
On September 4, 2012, the Commission released a draft of the SEP for public comment and 
again received comments from more than 100 individuals and organizations. See Appendix D for 
the press release. 
 
C. Guiding Principles 
 
The Commission is guided by the belief that targeted enforcement efforts will have broad and 
significant impact to prevent and remedy discriminatory practices in the workplace.   Targeted 
enforcement also supports effective management of the agency’s charge inventory, as a clearly 
defined set of priorities informs categorization of charges to promote timely resolution. Finally, 
the Commission recognizes that in order to make the best use of limited resources, the agency 
will have to undertake an integrated approach to its work --- one that mobilizes all segments of 
agency operations and emphasizes effectiveness, efficiency and consistency.  
 
1. A Targeted Approach.  A targeted approach means focused attention on an identified 
set of priorities.   
 
Under this approach, priorities will receive a greater share of agency time and resources as the 
Commission carries out its statutory obligations.  Federal agencies, as well as private entities, 
often direct resources toward specific practices to secure compliance and more effectively 
manage their limited resources.9  For agencies that receive complaints,10 targeted enforcement 
necessitates a paradigm shift to focus on specific priorities, recognizing that a focused effort 
should have a broad and lasting impact to more effectively advance the agency’s mission and the 
public interest.  
 
2. An Integrated Approach.  An integrated approach ensures the full use of 
communications, outreach, education, training, research, and technology as tools to advance the 
agency’s overall mission in concert with administrative enforcement (investigations, mediations, 
and conciliations) and legal enforcement (litigation, amicus curiae participation, and policy 
development in the private and state and local government sectors, and hearings and appeals in 
the federal sector).  An integrated approach also recognizes that, where possible, enforcement in 
the private, public, and federal sectors should be coordinated and consistent. Commission 
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policies and positions that apply to private and public employers should be applied to the federal 
government as an employer as well.  
 
Moreover, an integrated approach envisions collaboration and coordination among staff, offices, 
and program areas and promotes the sharing of information and strategies to implement a 
national law enforcement model.  An integrated approach also requires that all internal agency 
plans, policies, and procedures increase efficiency and consistency and maximize customer 
satisfaction to further the ultimate goals of the agency. In short, an integrated approach means 
“one EEOC.”      
 
An integrated approach also acknowledges that the EEOC is one part of a multi-pronged national 
equal employment law enforcement effort.  The Department of Justice, Department of Labor, 
Fair Employment Practices Agencies (FEPAs), Tribal Employment Rights Organizations 
(TEROs), and the private bar all play a vital role in enforcing laws prohibiting employment 
discrimination. As a result, it is important that the EEOC collaborate with each effectively to 
further its mission.   
 
3. Accountability. The EEOC is a national organization comprised of a Commission, 
General Counsel, headquarters office, and 53 district, field, area, and local offices across the 
nation.  Throughout the Commission’s history, the agency’s success has hinged on a careful 
balancing of the need for national priorities, standards, and oversight with the need for local 
awareness, responsiveness, and discretion.  In this time of limited resources and rising demand, 
striking that balance properly has never been more important.  To this end, the SEP seeks to 
establish clear expectations for those charged with implementing this plan and to provide for 
regular and meaningful communication amongst the Commission, General Counsel, agency 
leadership, and agency staff.  In doing so, the Commission can ensure that the strategic, 
integrated and consistent enforcement approach established by the SEP is implemented and the 
expertise of the agency’s workforce informs and enhances that implementation throughout the 
country.   
 
D.   Previous Plans and Continuing Commitments 
 
The Commission’s previous efforts to establish priorities, integrate enforcement, and manage the 
charge inventory consist of the National Enforcement Plan, Priority Charge Handling 
Procedures, Comprehensive Enforcement Program, and Systemic Task Force Recommendations. 
 
Priority Charge Handling Procedures.  In 1995, the Commission adopted a Priority Charge 
Handling Procedures (PCHP) system to categorize and expedite the handling of its charge 
inventory to focus the agency’s resources on strategic enforcement. PCHP revoked the full 
investigation protocol of the 1980s.  The PCHP system was based on the development of 
National and Local Enforcement Plans (NEP, LEPs) that prioritized issues for Commission 
action.11 PCHP identified enforcement plan issues as the first and highest priority for charge 
categorization.12  
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With the adoption of the SEP and the Strategic Plan, PCHP must be examined and updated to 
ensure that meritorious priority matters receive greater resources and attention, as the NEP 
priorities received in the early years of PCHP implementation.  Agency experience demonstrates 
that PCHP is most effective as a charge management system when priorities are clearly defined 
and consistently used in the categorization of charges.      
   
PCHP initially resulted in a significant reduction in the EEOC’s pending inventory of charges. 
However, the charge inventory increased significantly between 2002 and 2008.  During this 
period, the NEP and LEPs were used inconsistently to prioritize charges and the number of 
investigative staff decreased.13 While the number of incoming charges also decreased from 2003 
through 2006, charge receipts rose in 2007. The charge inventory more than doubled between 
2005 and 2008.  
 
Budget increases between 2008 and 2010 allowed the agency to fill many vacant positions, 
update technology, and expand staff training opportunities.  In FY 2010, Chair Jacqueline 
Berrien initiated a multi-year approach of sustained management attention to reverse the growth 
of the charge inventory.  As a result, the number of unresolved charges was reduced by 
approximately 9 percent by the end of FY 2011 --- the first reduction in nearly a decade. 
 
This progress will be enhanced by ensuring that PCHP is thoroughly examined and updated to 
fully implement the SEP and Strategic Plan. The Strategic Plan continues this course by directing 
staff to “[r]igorously and consistently implement charge and case management systems to focus 
resources and enforcement on the EEOC’s priorities.”14  
 
National Enforcement Plan of 1996.  Approved by the Commission in 1996, the National 
Enforcement Plan (NEP) articulated the general principles governing the Commission's 
enforcement efforts, established national enforcement priorities, set parameters for Local 
Enforcement Plans (LEPs), and delegated significant litigation authority to the General 
Counsel.15 The SEP replaces the NEP.   
 
Comprehensive Enforcement Program of 2000.  In 2000, Chair Ida Castro initiated a 
Comprehensive Enforcement Program (CEP) to recommend best practices for administrative and 
legal enforcement coordination in the development of cases. In 2011, Chair Jacqueline Berrien, 
General Counsel David Lopez, and Director of the Office of Field Programs Nicholas Inzeo 
reaffirmed the importance of these principles in directives to the field. 
 
Systemic Task Force Recommendations of 2006.  The recommendations of the Systemic Task 
Force, unanimously adopted by the Commission in 2006, established a nationwide systemic 
program as a top priority of the Commission.   In adopting the Systemic Task Force Report, the 
Commission sought to change how EEOC operated by requiring plans and procedures for early 
identification of systemic cases, by deploying the resources needed for successful systemic 
enforcement, and by implementing a national law firm model. Through the SEP, the Commission 
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reaffirms the approach and principles of the Systemic Task Force, that systemic enforcement 
must be strategic, nationwide, coordinated and adequately resourced.  
 
III. NATIONAL PRIORITIES FOR INTEGRATED ENFORCEMENT  

 
The Commission’s goal in identifying these priorities is to ensure that agency resources are 
targeted to prevent and remedy discriminatory practices where government enforcement is most 
likely to achieve broad and lasting impact. The Commission anticipates that each of these 
priorities will require the development of a multi-pronged response to include enforcement, 
education and outreach, research, and policy development. The Commission believes that a 
comprehensive and coordinated focus on the following priorities will significantly advance its 
mission.  
 
The Commission does not expect that every EEOC office will approach every SEP priority 
identically or with the same level of intensity.  Charge trends and demographic differences may 
demand a more localized approach in addressing different priorities, which will be set forth in 
the District Complement Plans (DCP) (Infra at IV.C). 

 
A.  Criteria for Determining Priorities  
 
The Commission has identified priorities for national enforcement in the private, public, and 
federal sectors based on the following criteria: 
 
1. Issues that will have broad impact because of the number of individuals, employers or 
employment practices affected; 
 
2. Issues involving developing areas of the law, where the expertise of the Commission is 
particularly salient;   
 
3. Issues affecting workers who may lack an awareness of their legal protections, or who 
may be reluctant or unable to exercise their rights; 
 
4. Issues involving discriminatory practices that impede or impair full enforcement of 
employment anti-discrimination laws; and  
 
5. Issues that may be best addressed by government enforcement, based on the 
Commission’s access to information, data, and research.   
 
B.  National Priorities 
 
The Commission identifies the following issue priorities, with the goal and expectation that a 
concentrated and coordinated approach will result in reduced discrimination in these areas. Some 
of the priority categories, such as hiring discrimination, raise challenging and complicated issues 
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affecting all of the protected classes, which the EEOC is better situated than the private bar to 
address given its investigatory authority and access to data. Other priorities, such as emerging 
issues, are more discrete, but a concerted effort by the agency may result in early resolution of an 
unsettled area that promotes increased and lasting compliance with equal employment laws.   
 
The strategies for effectively addressing the priorities will vary as well. For some, a multi-
pronged, coordinated enforcement, outreach, research and policy effort may be appropriate.  For 
others such as harassment and retaliation, the Commission may intensify and target its education 
and outreach strategies.  
 
1. Eliminating Barriers in Recruitment and Hiring. The EEOC will target class-based 
intentional recruitment and hiring discrimination and facially neutral recruitment and hiring 
practices that adversely impact particular groups. Racial, ethnic, and religious groups, older 
workers, women, and people with disabilities continue to confront discriminatory policies and 
practices at the recruitment and hiring stages. These include exclusionary policies and practices, 
the channeling/steering of individuals into specific jobs due to their status in a particular group, 
restrictive application processes, and the use of screening tools (e.g., pre-employment tests, 
background checks, date-of-birth inquiries).  Because of the EEOC’s access to data, documents 
and potential evidence of discrimination in recruitment and hiring, the EEOC is better situated to 
address these issues than individuals or private attorneys, who have difficulties obtaining such 
information.   
 
2. Protecting Immigrant, Migrant and Other Vulnerable Workers.  The EEOC will 
target disparate pay, job segregation, harassment, trafficking and other discriminatory practices 
and policies affecting immigrant, migrant and other vulnerable workers, who are often unaware 
of their rights under the equal employment laws, or reluctant or unable to exercise them. 
 
3. Addressing Emerging and Developing Issues.  As a government agency, the EEOC is 
responsible for monitoring trends and developments in the law, workplace practices, and labor 
force demographics.  Under this SEP, the EEOC will continue to prioritize issues that may be 
emerging or developing.  Given the EEOC’s research, data collection, and receipt of charges in 
the private and public sectors, and adjudication of complaints and oversight in the federal sector, 
the agency is well-situated to address these issues.  

 
Swift and responsive attention to demographic changes (e.g. the aging of the workforce), 
recently enacted legislation, developing judicial and administrative interpretations and theories, 
and significant events (e.g. the attacks of 9/11) that may impact employment practices can 
prevent the spread of emerging discriminatory practices by promoting greater awareness and 
facilitating early, voluntary compliance with the law. 
 
For example, the Commission recognizes that elements of the following issues are emerging or 
developing: 1) certain ADA issues, including coverage, reasonable accommodation, qualification 
standards, undue hardship, and direct threat, as refined by the Strategic Enforcement Teams 
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(Infra at IV.B); 2) accommodating pregnancy-related limitations under the Americans with 
Disabilities Act Amendments Act (ADAAA) and the Pregnancy Discrimination Act (PDA); and 
3) coverage of lesbian, gay, bisexual and transgender individuals under Title VII’s sex 
discrimination provisions, as they may apply.  
 
These issues are illustrative and not exhaustive.  Additional emerging or developing issues may 
be identified and recommended by the Strategic Enforcement Team for Emerging or Developing 
Issues (Infra at IV.B).  The team will also make recommendations as to when an issue should no 
longer be considered a priority under the emerging or developing category.   
 

4. Enforcing Equal Pay Laws.  The EEOC will target compensation systems and practices 
that discriminate based on gender. Among the many strategies to address these issues, the 
Commission particularly encourages the use of directed investigations and Commissioner 
Charges to facilitate enforcement.  
 
5. Preserving Access to the Legal System. The EEOC will also target policies and 
practices that discourage or prohibit individuals from exercising their rights under employment 
discrimination statutes, or which impede the EEOC’s investigative or enforcement efforts.  These 
policies or practices include retaliatory actions, overly broad waivers, settlement provisions that 
prohibit filing charges with the EEOC or providing information to assist in the investigation or 
prosecution of claims of unlawful discrimination, and failure to retain records required by EEOC 
regulations. 
 
6. Preventing Harassment Through Systemic Enforcement and Targeted Outreach. 
Harassment is one of the most frequent complaints raised in the workplace.16 Harassment claims 
based on race, ethnicity, religion, age and disability combined significantly outnumber even 
sexual harassment claims in the private and public sectors.17  The same is true in the federal 
sector.18  While investigation and litigation of harassment claims has been successful,19 the 
Commission believes a more targeted approach that focuses on systemic enforcement and an 
outreach campaign aimed at educating employers and employees will greatly deter future 
violations.   
 
IV. Implementation of SEP National Priorities   
 
For the SEP to succeed, resources must align with the priorities established herein.   As part of 
the Strategic Plan for Fiscal Years 2012 – 2016, the Commission established Performance 
Measure 14, which requires the EEOC’s budgetary resources for FY 2014 – 2017 to align with 
the plan.20 The following guidelines are intended to ensure that SEP priorities receive the 
necessary attention and resources to advance the agency’s mission of ending and remedying 
unlawful discrimination in the workplace and to achieve the goals of a targeted and integrated 
national law enforcement approach.21 
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A. Implementation of Priorities in Administrative Enforcement and Legal 
Enforcement (Private and Public Sectors)   
 
Identifying priorities for enforcement is a critical tool for strategically managing investigations 
and for guiding case selection. The SEP and District Complement Plans (Infra at IV.C) set forth 
those priorities for the EEOC.  
 
Office Directors and Regional Attorneys are entrusted to exercise leadership and prosecutorial 
discretion in determining whether government enforcement of select charges and cases furthers 
the effective implementation of the Strategic Plan, the SEP, and District Complement Plans. The 
pursuit of any investigation or case must be premised on the strength of the evidence and its 
potential as a strong vehicle for meaningful law enforcement.  Charges or cases should not be 
pursued, even if they fall within a priority category, unless a rigorous assessment of the merits 
determines significant law enforcement potential.   While resources will focus on priorities, 
meritorious charges and cases in non-priority areas may be pursued where resources permit and 
based on the sound discretion of the District Director and Regional Attorney. 
 
The Office of Field Programs and Office of the General Counsel should strengthen capacity in 
priority areas through expanded training on investigating and litigating priority issues and should 
facilitate greater collaboration in the investigation, development, and resolution of priority 
charges.  
 
Implementing SEP priorities through administrative and legal enforcement will require increased 
coordination within and between offices, particularly for systemic cases, to facilitate strategic 
decisions about which types of charges and cases within the SEP priorities should be pursued 
and where and when they should be pursued.  Implementation of SEP priorities can also be 
facilitated by collaboration with other law enforcement partners (such as the Department of 
Justice on state and local government sector charges and the private bar), and through interaction 
with employers to promote voluntary compliance.   
  
1.  Priority Charge Handling Procedures (PCHP) Implementation 
 
The Commission recognizes that PCHP must be updated and adapted to successfully implement 
the SEP.  The Commission expects staff to fully comply with PCHP as described below and in 
forthcoming implementation guidance.  Rigorous implementation of PCHP remains the key tool 
for reducing our pending inventory of charges, effectively managing new charges, and ensuring 
that enforcement priorities receive appropriate attention. 
 
Under PCHP, “enforcement plan cases are the highest priority.”22 Thus, charges raising priorities 
identified in either the SEP or in the District Complement Plans (Infra at IV.C) should be 
afforded the highest priority.  
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Charges shall be screened promptly to determine if an SEP or district priority issue is raised. 
Where a preliminary assessment indicates that a priority issue in a charge is likely to have merit, 
the charge shall be initially designated as the highest category in PCHP.  Given the complexity 
of some of the SEP issues, this initial designation permits a deeper and more expeditious 
examination to determine whether the charge is sufficiently meritorious to pursue. Charges 
raising SEP or district priorities that are deemed meritorious shall receive greater investigatory 
attention and resources to ensure timely and quality enforcement action.  
 
Throughout the investigation of any charge, including charges raising SEP or district priorities, 
offices are expected to re-evaluate the charge’s category designation on an ongoing basis and 
should promptly re-categorize a charge, as appropriate.  Charges raising priority issues, as with 
all charges, should be dismissed as soon as the office has sufficient information to conclude that 
further investigation is not likely to result in a cause finding.   
 
Under PCHP, enforcement plan charges (SEP or DCP) are the highest priority. In addition, 
PCHP also includes two other types of charges among the top category: where further 
investigation likely would result in a cause finding or where irreparable harm will result unless 
processing is expedited. These designations will continue until PCHP is updated (Supra at II.D).  
Non-priority issue charges may be pursued if resources permit.  Where they are of equal merit 
and strength to an SEP or DCP charge, the priority charge should take precedence.  
 
2.  Litigation Program 

 
Meritorious cases raising SEP or district priority issues should be given precedence in case 
selection. Where appropriate, SEP priorities should also be considered in selecting cases for 
amicus curiae participation. 
 
Where resources permit, meritorious cases in non-priority areas may also be filed where 
government enforcement is needed and is likely to have impact. Neither the Commission nor the 
General Counsel will establish rigid goals as to the number of cases, priority or otherwise, that 
should be filed.  
 
The Commission recognizes that it will not be able to litigate every meritorious case that fails 
conciliation, including cases that fall within the SEP or under District Complement Plans. Thus, 
the Commission encourages the General Counsel, District Directors, and Regional Attorneys to 
continue to collaborate with the private bar, non-profit organizations, the Department of Justice, 
the Office of Federal Contract Compliance Programs (OFCCP), and  the EEOC’s state and local 
partners to support their critical role in civil rights enforcement. 
 
3.  Systemic Program23   

 
Eradicating systemic discrimination has long been one of the EEOC’s top priorities, as 
underscored in the Strategic Task Force Recommendations of 2006 and reaffirmed in the 
Strategic Plan.  The SEP and District Complement Plans (Infra at IV.C) will focus the types of 
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systemic investigations and cases to be pursued by the Commission on enforcement priorities at 
the national and local levels. Meritorious systemic charges and cases that raise SEP or district 
priority issues should be given precedence over individual priority matters and over all non-
priority matters, whether individual or systemic. Where resources permit, meritorious systemic 
charges and cases in non-priority areas may be pursued based on the sound discretion of the 
District Director and Regional Attorney.   
 
4.  Alternative Dispute Resolution Programs 

 
The Commission recognizes that mediation and other forms of alternative dispute resolution 
(ADR) are integral components of an effective enforcement program. Resolution of charges 
through mediation comprised 91 percent of all administrative settlements by the agency in FY 
2012.24  The EEOC’s mediation program resolved 76 percent of the 11,380 charges that 
individuals and employers agreed to mediate in FY 2012.25  Most parties who participate in 
EEOC’s mediation program view mediation very favorably, with 98 percent reporting 
confidence in the program.26   
 
Mediation and other forms of ADR also play a critical role in resolving many federal sector and 
internal agency EEO complaints.  ADR has thus contributed significantly to the successful 
resolution of private and public sector charges and federal sector complaints filed with the 
EEOC.  The Commission encourages the continued use of ADR to resolve individual 
discrimination charges and complaints.   
 
As the Strategic Plan and Strategic Enforcement Plan shift investigative and litigation resources 
to address SEP and district priorities, ADR will become even more important as a tool to 
improve customer service and promote timely resolution of discrimination charges filed with the 
agency.  Offices should explore opportunities to expand the use of ADR by referring meritorious 
non-priority charges to mediation; through the use of pro bono mediators; partnering with local 
law school clinics; and encouraging participation in ADR in technical assistance programs and 
other agency public education events. Increased support for staff and contract mediators should 
be considered as resources permit.   
 
B.  Strategic Enforcement Teams 
 
To ensure the development of integrated and comprehensive strategies for addressing the SEP 
priorities, the Chair will appoint Strategic Enforcement Teams, as appropriate.  Each team will 
identify specific strategies among the wide range of enforcement tools at the EEOC’s disposal, 
including investigations, mediation, conciliation, litigation, directed investigations, 
commissioners charges, amicus curiae participation, federal sector oversight, federal sector 
hearings and appeals, policy development, research, staff training, communications, outreach and 
education, and state, local, and federal agency collaboration. Teams should also recommend 
methods of evaluating the effectiveness of the proposed strategies.   
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Strategies developed by the teams are to be considered recommendations to the Chair, 
Commission, General Counsel, Program Directors, Office Directors and Regional Attorneys.  
Nothing in this Section is meant to alter existing lines of authority. 
 
C.  District Complements to the SEP 
 
The priorities above lay out a vision for the EEOC operating as a whole -- as a national law 
enforcement agency. The EEOC’s 15 district offices and 38 field, area, and local offices are 
integral components to the effective implementation of the SEP at the local level. The SEP 
contemplates that implementation strategies, types of cases investigated, and cases filed raising 
SEP priority issues may vary from office to office.   
 
Even as EEOC offices focus on national priorities, the Commission recognizes that local 
challenges demand attention as well and specifically provides for local priorities as an important 
component of the District Complement Plans. District offices are best situated to address and 
respond flexibly to significant issues and systemic practices in their communities. In determining 
the district priorities to complement the SEP, District Directors and Regional Attorneys are 
expected to consider demographic data, charge data, trends, and input from stakeholders.  
  
Under the leadership of the General Counsel and the Director of the Office of Field Programs, 
each District Office Director and Regional Attorney, in consultation with Field, Local, and Area 
Office Directors in their district, shall develop a District Complement Plan to the SEP by March 
29, 2013.  At a minimum, these plans should:  1) identify how the office will implement the SEP 
priorities; 2) identify local enforcement priorities, including areas for systemic investigation and 
litigation and strategies for addressing them; and (3) identify strategies for collaborative 
legal/enforcement efforts (Infra at V.A.1).  
 
In consultation with members of the Commission, the Chair will review District Complement 
Plans to ensure that, taken together, they effectively complement national SEP priorities.  Plans 
submitted by March 29, 2013 shall take effect on June 1, 2013, unless expressly disapproved by 
the Chair. 
 
District Complement Plans shall be evaluated and revised as the SEP is evaluated and revised, or 
as necessary to remain current and relevant. 
  
D.  Federal Sector Complement to the SEP   
 
The Strategic Plan also requires that the SEP address the need for a federal sector enforcement 
plan.27  After careful consideration, the Commission has determined a federal sector plan is 
needed.   
 
The Office of Federal Operations and Office of Field Programs shall develop a Federal Sector 
Complement Plan (FCP) to the SEP by March 29, 2013.  At a minimum, this plan should: 1) 
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identify how the federal sector will implement the SEP priorities; 2) identify specific 
enforcement priorities for the federal sector and strategies for addressing them; and 3) 
recommend strategies to improve communication, oversight, and consistency across the federal 
sector.  
 
This plan should determine how enforcement priorities for the federal sector will be reflected in 
the federal sector case management system, required by Performance Measure 3 of the Strategic 
Plan.28  In addition, the plan should address how enforcement priorities will be incorporated into 
the forthcoming integrated data system required by Performance Measure 5 of the Strategic Plan, 
which will be used to identify and address potentially discriminatory policies or practices in 
federal agencies.29  
 
The Commission shall vote on the plan by May 31, 2013.   
 
The FCP shall be evaluated and revised as the SEP is evaluated and revised, as the Strategic Plan 
performance measures that relate to the federal sector are implemented, or as necessary to remain 
current and relevant. 

 
E.  Other Priorities 
 
The SEP replaces all existing enforcement priorities and initiatives.  Like District Complement 
Plans, Chair initiatives should complement, rather than replace national SEP priorities.  
 
V.  INTEGRATION   
 
The EEOC has been afforded many internal tools and authorities – administrative enforcement 
(including investigations, mediation, and conciliation), litigation, amicus curiae participation, 
policy development, federal sector oversight and adjudication, education, outreach, and research 
– through which it pursues its mission to stop and remedy unlawful employment discrimination.  
The Commission also partners with agencies at the federal, state, and local levels to enforce 
workplace anti-discrimination laws. Ensuring that each of these components works together 
efficiently and effectively is both a challenge and an opportunity for the EEOC.   As noted in the 
guiding principles above, the Commission is committed to an integrated approach at the agency 
that promotes broad sharing and consideration of ideas, strategies, and best practices and furthers 
collaboration and coordination throughout the agency, beginning with the following 
requirements.  
 
A. Integrating Administrative Enforcement and Legal Enforcement in the 
Private and Public Sectors 
 
The Commission has a statutory responsibility to investigate charges. If the 
Commission determines there is reasonable cause to believe discrimination has occurred, it 
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attempts to end the alleged unlawful practice through conciliation. If conciliation fails, the 
Commission has the authority to bring a civil action.  
 
Congress placed those responsibilities upon the Commission as an integrated whole -- not on 
discrete units within the Commission.  As the Supreme Court recognized in a case brought 
shortly after the Commission was granted litigation authority, Congress created an "integrated, 
multi-step enforcement procedure" for the agency.30  Having a seamless, integrated effort 
between the staff who investigate and conciliate charges and staff who litigate cases on behalf of 
the Commission is paramount. The importance of such integrated, sequential work has been 
emphasized by the Commission31 and by the courts.32    

 
Many EEOC offices already ensure that legal staff are appropriately consulted during 
administrative enforcement. To establish a baseline of consistency across all offices so that the 
“integrated, multistep enforcement procedure” that the Supreme Court referenced becomes an 
enduring reality, the SEP requires: 
 
1. Consultation between Investigative and Legal Enforcement Staff. The Commission 
reaffirms the importance of regular and meaningful consultation and collaboration between 
investigative and legal staff throughout investigations and conciliations. To ensure this occurs, 
Legal/Enforcement Interaction procedures for such collaboration and coordination will be part of 
the District Complement Plans. The Commission also expects that the Quality Control Plan, 
required by Performance Measure 2 of the Strategic Plan for all investigations and conciliations, 
will further support measures to improve coordination between investigative and legal 
enforcement functions. The Commission believes that an integrated approach will increase 
quality and timeliness in the investigation of priority issues as investigative and legal staff work 
collaboratively on such charges. 
 
2. Coordination of Systemic Enforcement.  The Commission reaffirms that systemic 
enforcement must be coordinated and adequately resourced, in addition to focusing on SEP and 
district priorities. Pursuit of systemic matters should utilize integrated strategies, including 
research, outreach, and communications to have the broadest impact.   
 
Systemic enforcement should be coordinated across EEOC districts. Offices are expected to 
avoid duplication of effort and promote efficiency through collaboration, consultation and 
strategic partnerships.     
 
To improve coordination, the Committee of Advisors on Systemic Enforcement (CASE) shall 
review the agency’s systemic efforts in light of the SEP and the DCPs and shall provide 
recommendations for improvements to the program to the Chair, Commissioners, General 
Counsel and Director of the Office of Field Programs.    
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B.  Integrating Federal Sector Activities 
 
While the statutory obligations of the Commission in the federal sector differ from the 
Commission’s enforcement responsibilities in the private and public sectors, the same goals for 
equal opportunity apply for employees, applicants, and employers in all sectors.  Moreover, the 
same principles of targeted, integrated and consistent enforcement apply. 
 
To promote increased coordination in the federal sector, the SEP applies to the federal sector, 
and requires the development of an FCP (Supra at IV.D). 
   
The Commission also believes that it is important to fully evaluate the current structure of the 
federal sector hearings program, specifically with respect to the placement and status of 
Administrative Judges in the EEOC’s organization, and related issues impacting the 
effectiveness of the program.  The Commission shall vote on these recommendations (Federal 
Sector Organization Plan) September 30, 2013.  At a minimum, those responsible for developing 
the recommendation to the Commission shall consult with members of the Commission, the 
Administrative Judges Association, EEOC Council of Locals 216, the Directors of the Office of 
Federal Operations and the Office of Field Programs, the Senior Executive Service Advisory 
Counsel and agency leadership. 
 

C.  Integrating Education and Outreach Activities   
 
Congress specifically recognized the importance of education and outreach as a part of EEOC’s 
powers when it created the Commission in 1964 and in subsequent statutory amendments.33 The 
Commission has reaffirmed the importance of education and outreach in the Strategic Plan for 
2012-2016.34 The EEOC conducts hundreds of fee-based and free technical training and 
assistance programs each year for employers, employees, advocates, agency stakeholders, and 
other interested members of the public. The agency also informs the public about its activities 
and the requirements of laws enforced by the EEOC through its website (www.eeoc.gov) and 
various publications.  Additionally, the Commission issues regulations and other materials to 
assist employers and employees in understanding their rights and responsibilities under the 
federal anti-discrimination laws.  
 
Clear and accessible information and legal guidance are crucial aspects of preventing 
discrimination and furthering enforcement.  To ensure the public has easy access to information 
and technical assistance from the EEOC and that the EEOC is presenting a coordinated and 
consistent national message, the Commission adopts the following strategies: 
 
1. The Office of Legal Counsel, in consultation with the Office of General Counsel, Office 
of Field Programs, and Office of Federal Operations, shall develop a multi-year plan for 
reviewing and updating subregulatory guidance to support and further the implementation of the 
SEP priorities, consistent with Performance Measure 11 in the Strategic Plan. In consultation 
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with members of the Commission and agency leadership, the Chair shall review and approve the 
plan.  
 
2. The Office of Communications and Legislative Affairs, Office of Field Programs, Office 
of Federal Operations, Office of the General Counsel, Office of Legal Counsel, and the Strategic 
Enforcement Teams shall collaborate to develop a multi-year nationwide communications and 
outreach plan to ensure consistency and coordination in message content and management of the 
agency’s communications, program outreach, technical assistance, and legislative outreach.  The 
plan may have both national and local components and should address the private, public, and 
federal sectors. In consultation with members of the Commission and agency leadership, the 
Chair will review and approve the plan. 
 
3. The Office of Communications and Legislative Affairs shall assume responsibility for the 
management of the EEOC’s public website.  
 
D.  Integrating Research, Data and Enforcement 
 
Among the powers granted to the Commission is the power to “make such technical studies as 
are appropriate to effectuate the purposes and policies of this subchapter and to make the results 
of such studies available to the public.”35  Today, collecting and analyzing data is central to the 
EEOC’s enforcement and educational efforts.    
 
The Commission must be able to conduct relevant research on a timely basis for cases in 
litigation, and have the ability to research broad issues of employment discrimination that are not 
connected to pending cases. Moreover, the Commission must have the appropriate technological 
capacity to collect data in a useful form. 
 
In order to enhance the integration of its research efforts, the Commission adopts the following 
strategy: 
 
The Office of Research and Information Planning, the Office of Field Programs, the Office of 
Federal Operations, the Office of the General Counsel, the Office of Legal Counsel, the Office of 
Communications and Legislative Affairs, the Office of Information Technology, and the 
Strategic Enforcement Teams shall collaborate to develop a multi-year research plan that 
identifies research needs for the SEP priority areas and includes an integrated approach for 
working with all offices within the Commission.   
 
The Commission shall vote on the plan by July 31, 2013.   

 
E.  Collaboration with State and Local Fair Employment Practice Agencies 
 
State and local Fair Employment Practices Agencies (FEPAs) are critical partners in the EEOC’s 
enforcement of equal employment laws. As noted above, FEPAs currently investigate 
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approximately 45,000 charges a year that are dual filed with the EEOC. Consistent with 
Performance Measure 7 of the 2012-2016 Strategic Plan, and to engage the state and local 
FEPAs in strategic enforcement plan implementation, the Commission adopts the following 
strategy: 
 
The Office of Field Programs shall consult with the leadership of state and local FEPAs, 
members of the Commission, and agency leadership to develop recommendations concerning 
ways to engage FEPAs more fully in the pursuit of SEP and DCP priorities.   
 

F.  Supporting Private Enforcement of the Federal Anti-Discrimination Laws 
 

The Commission has an obligation to ensure meaningful legal protections for individuals while 
also effectively using its resources to have the greatest impact. Given its limited resources, the 
EEOC litigates only a fraction of the charges it receives annually. In FY 2011, the Commission 
filed 261 lawsuits on the merits.  Workers and their advocates filed 16,879 federal lawsuits under 
the federal civil rights statutes in calendar year 2011.  Suits by individuals are critical to the 
enforcement of federal anti-discrimination laws.  With regard to all charges, the EEOC’s staff 
may share, to the extent permitted under the law, information to facilitate swift enforcement and 
early resolution of charges.   
 
To better assist individuals whose charges are not pursued by the EEOC, district offices may 
provide referrals to local and state bar associations.  
 
G. Revising National Standard Operating Procedures, Practices, and 

Processes 
  
As a law enforcement agency, the EEOC’s leadership and staff interact each day with thousands 
of individuals -- employers, lawyers, advocates, members of the general public -- throughout the 
Commission’s headquarters and 53 field offices.  That each of our customers receives the same 
high quality of service and professionalism in all of our offices is of vital importance to 
achieving our mission and promoting good government.   
 
In keeping with Strategic Objective I of the Strategic Plan on strategic law enforcement and 
Strategic Objective III on quality customer service,36 the Director of the Office of Field 
Programs and General Counsel shall submit recommendations for standard operating procedures 
at each stage of interaction with EEOC’s customers, including during private and public sector 
enforcement and federal sector adjudicatory proceedings.   
 
With respect to federal sector matters, the Director of the Office of Federal Operations (OFO) 
and the Director of the Office of Field Programs (OFP) and their designees shall develop 
recommendations to improve communication, oversight, and consistency across the federal 
sector, including consistency (a) between OFO staff, Administrative Judges, and other staff of 
the hearings program, and (b) across OFO appeals units, and (c) across all offices.    
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VI. CONTINUED DELEGATION OF AUTHORITY  
 
With the goal of increasing the efficiency and effectiveness of the agency’s enforcement 
programs, the Commission has delegated substantial authority to its District Directors, to its 
General Counsel (and through the General Counsel, to its Regional Attorneys), and to its Office 
of Federal Operations.   Their assessment of how the delegated authority has been exercised and 
whether the Commission's stated goals have been better achieved as a result of such delegation 
shall be included in the reports from the Directors of the Office of Field Programs and the Office 
of Federal Operations, and the General Counsel, described in Part VII below. 
 
In its 2012-2016 Strategic Plan, the Commission committed to improving the timeliness and 
quality of its enforcement activities in all sectors. Consistent with this goal, staff who investigate, 
litigate and adjudicate claims have an obligation to act expeditiously in all enforcement matters.  
The Commission has a similar obligation to expeditiously resolve the matters within its decision-
making authority as well.  
 
A.   Investigations and Conciliations 
 
The delegation of authority from the Commission to its District Directors is codified in 
regulations at 29 C.F.R. § 1601. Under these regulations, the Commission delegates authority to 
its District Directors to negotiate settlements and conciliation agreements, issue no cause 
findings, and make reasonable cause determinations in most cases that come before the 
Commission.  The Commission reaffirms this delegation of authority. 
 
B.   Legal Enforcement 
 
1. The delegation of litigation authority to the General Counsel was established in the 1996 

National Enforcement Plan. The Commission delegates to the General Counsel the decision 
to commence or intervene in litigation in all cases except the following: 
 
a. Cases involving a major expenditure of resources, e.g., cases involving extensive 

discovery or numerous expert witnesses and many systemic, pattern-or-practice or 
Commissioner's charge cases; 
 

b. Cases that present issues in a developing area of law where the Commission has not 
adopted a position through regulation, policy guidance, Commission decision, or 
compliance manuals;  
 

c. Cases that the General Counsel reasonably believes to be appropriate for submission for 
Commission consideration because of their likelihood for public controversy or otherwise 
(e.g., recently modified or adopted Commission policy);  
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d. All recommendations in favor of Commission participation as amicus curiae, which shall 
continue to be submitted to the Commission for review and approval.  
 

A minimum of one litigation recommendation from each District Office shall be presented for 
Commission consideration each fiscal year, including litigation recommendations based on the 
above criteria.  
 
2. The Commission ratifies its decision to give the General Counsel the authority to redelegate 

to regional attorneys the authority to commence litigation. The Commission encourages such 
redelegation of litigation authority as appropriate. 
 

3. The Commission restates and ratifies its April 19, 1995 delegation to the General Counsel of 
the authority to refer public sector Title VII and ADA cases which fail conciliation to the 
Department of Justice, as well as the authority to redelegate this authority to Regional 
Attorneys. The Commission further authorizes delegation of authority to the General Counsel 
to refer public sector GINA cases which fail conciliation to the Department of Justice, as well 
as the authority to redelegate this authority to Regional Attorneys.  
 

C.   Federal Sector 
 
The Commission regulations at 29 C.F.R. § 1614 grant certain authority in the federal sector to 
the EEOC’s staff.  These regulations authorize Administrative Judges to hold hearings on federal 
sector complaints37 and authorize the Office of Federal Operations to issue decisions on appeals 
"on behalf of the Commission."38  The Commission reaffirms this authority. 
 
VII.  EVALUATION 
 
The Commission believes this is an opportune moment for transformative change. But such 
change will require rigorous and consistent implementation of the strategic enforcement and 
integration recommendations of the SEP. 
 

A.  Commission Oversight on Implementation of SEP 
 
The Commission has the responsibility to carry out its statutory mandate in a manner that 
provides consistent and quality service and that maximizes the use of agency resources to stop 
and remedy unlawful employment discrimination. The SEP puts into place systems for regular 
communication with the Chair and members of the Commission to fulfill their oversight 
responsibilities.   
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1.  Quarterly Commission Meetings on SEP Enforcement 
 

Beginning in the second quarter of FY 2013, the Chair will convene quarterly meetings on 
implementation of the SEP.  As noted in Part VI above, all office directors must include an 
assessment of the delegated authority in their quarterly report.  
 
The Director of the Office of Field Programs shall report on significant decisions by 
administrative judges in the federal sector and the Director of the Office of Federal Operations 
shall report on appellate decisions by OFO attorneys on priority areas under the SEP and Federal 
Sector Complement Plan, and on other significant issues.  A written report by each Director to 
the Commission shall summarize significant decisions by each priority area.   
 
The Director of the Office of Field Programs shall report on investigations, conciliations, and 
pre-determination settlements on SEP and district priority areas and other significant matters, 
such as the effectiveness of legal/enforcement interaction strategies.  A written report to the 
Commission shall summarize these investigations, conciliations and settlements by each priority 
area.   
 
The General Counsel will report to the Commission on cases and settlements within SEP and 
district priority areas, other significant litigation, and other significant matters, such as the 
effectiveness of legal/enforcement interaction strategies.  A written report to the Commission 
shall summarize these cases and settlements by each priority area and include non-priority 
litigation.  The report shall also include a discussion of significant Supreme Court decisions that 
may affect the work of the Commission.  
 
2.  Annual Reporting on SEP Implementation 

 
As a federal agency, the Commission is required to issue a Performance and Accountability 
Report (PAR) after the end of each fiscal year.  The report presents the agency’s most significant 
achievements in enforcement, communications, outreach, research, policy and technology efforts 
and highlights progress made toward achieving the Performance Measures of the Strategic Plan. 
In keeping with the principle of accountability, the Commission shall hold a public meeting 
within 45 days of the release of the PAR on implementation of the Strategic Plan, which will 
include a discussion of the Strategic Enforcement Plan, to evaluate progress and consider 
recommendations for improvement.     
 
B.  Timeline and Reporting Requirements  
 
Required by SEP Key Deadlines 
 
Quality Control Plan* 

 
Submitted to the Commission by March 29, 2013. 
Voted on by the Commission by April 30, 2013. 
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Federal Sector Complement Plan 
 

 
Submitted to the Commission by March 29, 2013. 
Voted on by the Commission by May 31, 2013. 
 

 
District Complement Plans (15) 

 
Submitted to the Chair by March 29, 2013.  
Approved by the Chair by May 31, 2013. 
If not disapproved by this date, a plan becomes effective. 
 

 
Research and Data Plan 

 
Submitted to the Commission by June 28, 2013. 
Voted on by the Commission by July 31, 2013. 
 

 
Federal Sector Organization Plan 

 
Submitted to the Commission by August 30, 2013. 
Voted on by the Commission by September 30, 2013. 
 

 
*The Quality Control Plan is a requirement of the Strategic Plan.   
  
EFFECTIVE DATE 
 
The SEP is effective the day following approval by the Commission and will remain in effect 
until superseded, modified or withdrawn by vote of a majority of members of the Commission.39  
 
The Commission approved the SEP on December 17, 2012 by a vote of 3-1.    
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APPENDIX B 
 
Press Release 6-5-12 

 
EEOC Seeks Public Input in Developing Strategic Enforcement Plan 

 
In February 2012, the U.S. Equal Employment Opportunity Commission (EEOC) approved a 
Strategic Plan for Fiscal Years 2012 – 2016. The Strategic Plan establishes a framework for 
achieving the EEOC’s mission to stop and remedy unlawful employment discrimination by 
focusing on strategic law enforcement, education and outreach, and efficiently serving the 
public.  The first performance measure of the plan requires the Commission to approve a 
Strategic Enforcement Plan (SEP).  The Commission is now developing the SEP and would 
like input from the public.   We encourage participation from individuals, employers, 
advocacy groups, agency stakeholders and other interested parties. 
 
While no specific format is required, we are most interested in what the EEOC’s national 
priorities should be for the next three years to have the greatest impact in combating 
discrimination in the workplace; and recommendations for improving enforcement, outreach 
and prevention, and customer service.  Please also include a contact email and/or mailing 
address. 
 
Suggestions must be submitted by 5:00 pm EDT on June 19, 2012  to strategic.plan@eeoc.gov 
or received by mail at Executive Officer, Office of the Executive Secretariat, U.S. Equal 
Employment Opportunity Commission, 131 M Street, NE, Washington, DC 20507.    
 
All submissions will be reviewed for possible inclusion in a future Commission meeting in 
Washington, D.C. on the development of the SEP.  If selected, the author or a representative 
would be invited to testify before the Commission in person, via phone, or via live video. 
 
For general inquiries about the 2012 Strategic Plan or the development of the SEP, please 
email strategic.plan@eeoc.gov or call (202) 663-4070/(TTY: 202-663-4494). For press 
inquiries, please contact the Office of Communications and Legislative Affairs at (202) 663-
4191 or newsroom@eeoc.gov. If you are a private citizen seeking EEOC information, please 
see the "Contact Us" page of our website at www.eeoc.gov/contact or call 1-800-669-4000. 
 
The EEOC enforces federal laws prohibiting employment discrimination. Further information 
about the EEOC is available on its web site at www.eeoc.gov. 
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APPENDIX C 
 

Press Release 7-18-12 
 

EEOC Holds Unprecedented Public Meeting to Hear Views  
on Strategic Enforcement Plan 

 
Five Roundtable Discussions With 32 People From Many Different Viewpoints Presented 
 
WASHINGTON—The U.S. Equal Employment Opportunity Commission today held an 
unprecedented public meeting at which academics, representatives of the civil rights, business 
and federal sector communities, as well as former EEOC leaders and current employees 
presented their views about the agency’s proposed Strategic Enforcement Plan (SEP). 
 
“We welcome the views of interested members of the public as we consider how to better 
leverage the EEOC’s resources to improve enforcement, outreach and customer service,” said 
EEOC Chair Jacqueline Berrien. “An open strategic planning process ensures that the 
Commission is prepared for 21st century challenges and also honors the spirit of open 
government.” 
 
The Strategic Enforcement Plan grew out of the agency’s Strategic Plan (Plan) adopted at a 
Commission meeting on February 22, 2012, governing fiscal years 2012-2016.  That Plan set 
forth three underlying values that will guide the work of the EEOC: commitment to justice, 
accountability, and integrity; and three strategic objectives: strategic law enforcement, 
education and outreach, and efficiently serving the public. One requirement of the Strategic 
Plan was to develop the SEP  and have it in place by the start of fiscal year 2013 — October 1, 
2012.  
 
While all cabinet level departments and agencies are required to develop Strategic Plans with 
enforcement components, it is highly unusual that plans are developed with so much input 
from the public.  The EEOC sought views about what its national priorities should be for the 
next three years to have the greatest impact in combating discrimination in the workplace; and 
also recommendations for improving enforcement, outreach, and customer service.  Over 80 
organizations and individuals responded to the request for input, with their responses totaling 
more than 450 pages. 
 
At the meeting, participants noted the importance of the EEOC continuing to use systemic 
investigations and litigation to target specific issues and practices where government 
enforcement will have the greatest impact.  Several advocacy groups urged the Commission to 
focus its enforcement efforts on hiring discrimination and retaliation which affect so many 
workers, as well as focusing on pay, pregnancy, and caregiver discrimination, and developing 
issues under the Americans with Disabilities Act Amendments Act. Both employee and 
employer representatives highlighted the need for consistent practices and procedures across 
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field offices.  Participants from many different backgrounds requested the Commission devote 
more resources to enhance efficient charge processing, and urged new outreach and education 
initiatives, including greater use of social media. 
 
Participants in the roundtable focusing on the EEOC’s federal sector program included 
representatives from other agencies, unions representing federal employees, and federal 
employee affinity groups.  They noted, among other issues, the need to clarify the role of 
agency counsel in the investigative stage of proceedings, the need for increased oversight of 
federal agency enforcement, the need for training for managers on supervision as well as EEO, 
and for employees on navigating the complaints process. 
 
The Commission will consider all of the input—both written and from the meeting—in 
crafting its SEP.  That document will be posted on the Commission’s website when finalized.  
Additionally, the comments that were submitted will be available for onsite review in the 
EEOC’s library. 
 
The EEOC will hold open the July 18, 2012, Commission meeting record for 15 days, and 
invites audience members, as well as other members of the public, to submit written 
comments on any issues or matters discussed at the meeting. Public comments may be mailed 
to Commission Meeting, EEOC Executive Officer, 131 M Street, N.W., Washington, D.C. 
20507, or e-mailed to Commissionmeetingcomments@eeoc.gov. 
 
The EEOC enforces federal laws prohibiting employment discrimination.   Further 
information about the EEOC is available on its web site at www.eeoc.gov.  
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APPENDIX D 
 

Press Release 9-4-12 
 

EEOC Seeks Input on Strategic Enforcement Plan 
 

The U.S. Equal Employment Opportunity Commission (EEOC) has released for public 
comment a draft of its Strategic Enforcement Plan (SEP).  Comments must be submitted by 
5:00 pm ET on September 18, 2012 at strategic.plan@eeoc.gov or received by mail at 
Executive Officer, Office of the Executive Secretariat, U.S. Equal Employment Opportunity 
Commission, 131 M Street, NE, Washington, D.C. 20507.  The Commission plans to vote on 
the draft plan at the end of this fiscal year. 
 
The first requirement of the EEOC's Strategic Plan for Fiscal Years 2012 - 2016 was to 
develop the SEP by the start of fiscal year 2013 -- October 1, 2012.  The SEP will establish the 
Commission's priorities and integrate all components of EEOC's private, public and federal 
sector enforcement.   
 
The process for developing the SEP has been highly inclusive and collaborative.  The plan 
was developed by the Commission with input from a Work Group consisting of district and 
headquarters staff, led by Chair Jacqueline Berrien, General Counsel P. David Lopez, and 
Memphis District Director Katharine Kores.  On June 5, the Commission solicited written 
input on the SEP's development.  In response, comments were submitted by more than 100 
individuals, organizations, and coalitions - internal and external to the agency - from across 
the nation.  On July 18, the Commission held a public meeting to receive input from more than 
30 stakeholders on the issues they believed should be addressed in the plan. 
    
The Commission is continuing this inclusive effort by soliciting comments from the general 
public on a draft of the SEP.  Your input is vital to their efforts to ensure accountability to our 
nation's workers, employers, and taxpayers in general. All comments will be reviewed and 
considered as the Commission continues to edit the plan.   
 
The EEOC has served as the nation's lead enforcer of employment antidiscrimination laws and 
chief promoter of equal employment opportunity (EEO) since 1965.  The agency is 
responsible for enforcing Title VII of the Civil Rights Act of 1964, the Age Discrimination in 
Employment Act of 1967, the Equal Pay Act of 1963, Section 501 of the Rehabilitation Act of 
1973, Titles I and V of the Americans with Disabilities Act of 1990, and Title II of the Genetic 
Nondiscrimination Act of 2008.  Together, these laws protect private, public, and federal 
workers from employment discrimination on the basis of race, color, religion, sex, national 
origin, age, disability, or genetic information.  They also make it illegal to retaliate against a 
person for filing a charge of, or participating in an investigation or lawsuit regarding, 
employment discrimination.   
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For general inquiries about the plan, please email strategic.plan@eeoc.gov or call (202) 663-
4070/(TTY: 202-663-4494). For press inquiries, please contact the Office of Communications 
and Legislative Affairs at (202) 663-4191 or newsroom@eeoc.gov.   If you are seeking EEOC 
information, please call (202) 663-4900 or e-mail info@eeoc.gov.  Further information about 
the EEOC is available on its web site at www.eeoc.gov. 
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ENDNOTES 
                                                            
1 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, Strategic Plan for Fiscal 
Years 2012-2016, http://www.eeoc.gov/eeoc/plan/strategic_plan_12to16.cfm. 
 
2  42 U.S.C. § 2000e-5(a). 
 
3  “Charges” are filed in private and public sector enforcement proceedings, see 42 U.S.C. 
§2000e-5(b), while “complaints” are filed with federal agencies in federal sector enforcement 
proceedings. See 42 U.S.C. §2000e-16(c). 
 
4  The EEOC received 99,412 charges in FY 2012 and 81,293 charges in FY 2003.  See 
U.S. Equal Employment Opportunity Commission Charge Statistics, 
http://www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm.   
 
5  See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FY 2011 Annual Report on 
the Federal Work Force Part I EEO Complaints Processing, 
http://www.eeoc.gov/federal/reports/index.cfm.     
 
6  This represents a decrease of 4.7 percent from 8,113 requests for hearings in FY 2011 
and a decrease of 16 percent from 5,175 appeals in FY 2011.   
 
7   Strategic Plan, supra note 1, at 11. 
 
8 Id. at 16-18. 
 
9   See David Weil, Improving Workplace Conditions Through Strategic Enforcement, A 
Report to the Wage and Hour Division of the Department of Labor (2010). 
 
10  The Commission has a statutory obligation to accept charges, serve notice on the 
respondent, and to “make an investigation.” 42 U.S.C. § 2000e-5(b). The statute does not define 
the elements or scope of that investigation, nor condition an individual’s right to sue on the 
agency taking any action. Federal Express, Corp. v. Holowecki,  552 U.S. 389 (2008).  
Determining the appropriate extent of an investigation of a particular charge lies within the 
discretion of the agency, guided by the purposes of the anti-discrimination statutes.  
 
11   See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, Priority Charge Handling 
Procedures, June 1995, p. 1 (hereinafter “PCHP”). 
  
12   “Category A: Enforcement Plan/Potential Cause Charges. The first category includes 
(1) charges that fall within the national or local enforcement plan and (2) other charges where 
further investigation will probably result in a cause finding. Cases should also be classified as 
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Category A if irreparable harm will result unless processing is expedited…. Within resource 
constraints, enforcement plan cases are the highest priority.” Id. at 4. 
 
13   See FEDERAL CONSULTING GROUP, U.S. Equal Employment Opportunity Commission 
Evaluation of the Priority Charge Handling Procedures Report, December 2010.  

14  Strategic Plan, supra note 1, at 11. 
 
15  See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, National Enforcement Plan 
(1996), http://www.eeoc.gov/eeoc/plan/nep.cfm. 
 
16  In FY 2012, harassment claims were raised in 29 percent of charges filed in the private 
and public sectors. See U.S. Equal Employment Opportunity Commission Harassment Charge 
Statistics, http://www.eeoc.gov/eeoc/statistics/enforcement/harassment.cfm; 
http://www.eeoc.gov/eeoc/statistics/enforcement/sexual_harassment.cfm. 
 
  In the federal sector, 38 percent of all complaints filed raised harassment in FY 2011. 
See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FY 2011 Annual Report on the 
Federal Work Force Part I EEO Complaints Processing, 
http://www.eeoc.gov/federal/reports/index.cfm. 
 
17  In FY 2012, non-sexual harassment claims were raised in 21 percent of charges filed in 
the private and public sectors. See U.S. Equal Employment Opportunity Commission 
Harassment Charge Statistics, http://www.eeoc.gov/eeoc/statistics/enforcement/harassment.cfm. 
Also, 8 percent of charge filings contained sexual harassment claims. Id. at 
http://www.eeoc.gov/eeoc/statistics/enforcement/sexual_harassment.cfm. 
 
18  In the federal sector, harassment is the most frequent issue raised by complainants (35 
percent of complaints brought against federal agencies raised non-sexual harassment claims, plus 
another 3 percent raised sexual harassment claims). See U.S. EQUAL EMPLOYMENT OPPORTUNITY 

COMMISSION, FY 2011 Annual Report on the Federal Work Force Part I EEO Complaints 
Processing, http://www.eeoc.gov/federal/reports/index.cfm. 
 
19  In the last four years, one third of the systemic discrimination suits filed by the agency 
challenged discriminatory harassment in the workplace. 
 
20  Strategic Plan, supra note 1, at 12. 
 
21  As required by the Strategic Plan, more detailed internal guidance will be developed and 
coordinated by the Chair to insure that the SEP is fully implemented. 
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22  Strategic Plan, supra note 11, at 4. 
 
23  The Commission defines systemic cases as pattern or practice, policy, and/or class cases 
where the alleged discrimination has a broad impact on an industry, occupation, business, or 
geographic area. While systemic cases typically involve a class of individuals, they may also 
originate from a single charging party alleging that a policy is discriminatory, for example. In the 
current Strategic Plan, the Commission established a performance measure requiring that 
systemic cases figure more prominently in the agency’s litigation docket by setting a target 
percentage rather than a fixed number of cases filed each year. See Strategic Plan, supra note 19. 
 
24   An administrative settlement is a signed agreement to which the EEOC and the charging 
party or the respondent are parties, negotiated before a determination has been made on the 
merits of the case.  
  
25  See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, Fiscal Year 2012 
Performance and Accountability Report, http://www.eeoc.gov/eeoc/plan/2011par.cfm. 
 
26  Id. at 26.  
 
27  Strategic Plan, supra note 1, at 16. 
 
28 Id. at 17-18. 
 
29  Id. at 19-20. 
 
30  Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 359-60 (1977) (“In the Equal 
Employment Opportunity Act of 1972, Congress established an integrated, multistep 
enforcement procedure culminating in the EEOC's authority to bring a civil action in a federal 
court. That procedure begins when a charge is filed with the EEOC . . . The EEOC is then 
required to investigate the charge and determine whether there is reasonable cause to believe that 
it is true . . . When ‘the Commission (is) unable to secure . . . a conciliation agreement acceptable 
to the Commission, the Commission may bring a civil action….’”). (footnotes omitted; emphasis 
added).   
 
31  In the 1996 NEP, the Commission required a “coordinated enforcement strategy, which 
the Comprehensive Enforcement Program (CEP) of 2000 reaffirmed by “link[ing] and 
integrat[ing] every phase of the Commission’s work in the private sector program, from outreach 
to taking and developing charges of discrimination, investigation, and final resolution.”  
 
32   See also Hickey-Mitchell Co., 507 F.2d 944, 948 (8th Cir. 1974) (“’The Commission’s 
"'power of suit and administrative process [are not] unrelated activities, [but] sequential steps in a 
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unified scheme for securing compliance with Title VII.'") (alterations in original), quoting EEOC 
v. E.I. DuPont de Nemours & Co., 373 F. Supp. 1321, 1333 (D. Del. 1974)).  
 
33   42 U.S.C. §§2000e-4(g)(3), (h), (j). 
 
34  See Strategic Plan, supra note 1, at 23-27. 
 
35  42 U.S.C. § 2000e-4(g)(5). 
 
36   The Commission anticipates that the Quality Control Plans for private sector 
investigations and for federal sector hearings and appeals as part of the implementation of the 
Strategic Plan will provide focused attention on consistency and quality issues.   
 
37  29 C.F.R. § 1614.109 (2012). 
 
38  29 C.F.R. § 1614.405 (2012). 
 
39 See Strategic Plan, supra note 1 at 15.  
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What’s Bugging You? 

Tuesday, August 2, 2016 | 11:00 am - 12:15 pm  
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Jenny Kitchings 

 

 Jenny Kitchings, Clerk of the South Carolina Court of Appeals, was 

elected to the Executive Committee of the National Conference of Appellate 

Court Clerks (NCACC) at the organization’s 2015 annual meeting in Utah. 

 

 Jenny Abbott Kitchings received a Bachelor of Arts from Converse College 

with a major in Modern Languages, including Spanish, Italian, and French. 
She graduated from the University of South Carolina School of Law with a 

Juris Doctor and from the top-ranked Moore School of Business with an 
International Masters of Business Administration. 
 

 Upon graduation, Jenny came to work in the judicial system as a law 
clerk for the Honorable Daniel F. Pieper, then a trial judge. She transitioned to 
private practice upon Judge Pieper's election to the Court of Appeals. She later 

returned to the court system as a law clerk at the Court of Appeals, until her 
appointment as Clerk of Court on January 25, 2012.  
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Real Ethics in a Virtual 
World 

Wednesday, August 3, 2016 | 8:30 am – 10:30 am  
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Justice Daniel J. Crothers 
 

 Justice Daniel J. Crothers has served on the North Dakota 

Supreme Court, Bismarck, North Dakota, since June 2005. Prior to 

taking the bench, he was a commercial litigator and legal and 

judicial educator. Justice Crothers received his undergraduate and 

law degrees from the University of North Dakota. He has written 

and lectured on multitude of topics including the interaction of 

technology and legal and judicial ethics, discovery and admissibility 

of electronically stored information in civil and criminal 

proceedings, judicial disqualification, and ethics for new judges and 

their families. He has taught lawyers and judges throughout the 

United States as well as from Guam, the Virgin Islands, and 

Thailand.  

 

 He is a member of the ABA Standing Committee on Ethics and 

Professional Responsibility. He is a past president of the State Bar 

Association of North Dakota and past chair of the ABA Standing 

Committee on Client Protection, past chair of the ABA Center for 

Professional Responsibility’s Policy Implementation Committee, and 

past member of the ABA President’s Taskforce on Cybersecurity.  
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Real Ethics in a 
Virtual World

Daniel J. Crothers, Justice

North Dakota Supreme Court
© Daniel Crothers, all rights reserved 2010-16

Ethical Duties

 ABA Rule Prof. Conduct 1.1, comment [8]:

 “To maintain the requisite knowledge and 
skill, a lawyer should keep abreast of changes 
in the law and its practice, including the 
benefits and risks associated with relevant 
technology, engage in continuing study and 
education and comply with all continuing legal 
education requirements to which the lawyer is 
subject”

Lawyer’s Duty

 “A lawyer shall act with reasonable 
diligence and promptness in representing 
a client”

ABA Model Rule Prof. Conduct 1.3
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Ethical Duties

 ABA Rule Jud. Conduct 2.5(A):

 “A judge shall perform judicial and 
administrative duties competently and 
diligently”

Ethical Duties

 “A lawyer shall not reveal information 
relating to the representation of the client 
[unless certain exceptions apply]”

ABA Model Rule Prof. Conduct 1.6(a)

Ethical Duties

 Rule 1.6:
 “(c) A lawyer shall make reasonable efforts to 

prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, 
information relating to the representation of a 
client”

ABA Model Rule Prof. Conduct 1.6 (c) 
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Ethical Duties
 Ethics Rule 1.6 

 “Paragraph (d) requires a lawyer to act 
competently to safeguard information relating to 
the representation of a client against 
unauthorized access by third parties and 
against inadvertent or unauthorized disclosure 
by the lawyer or other persons who are 
participating in the representation of the client 
or who are subject to the lawyer's supervision.”

ABA Model Rule Prof. Conduct cmt. 18

Ethical Duties

 Ethics Rule 1.6 “reasonable precautions”
 “The unauthorized access to, or the 

inadvertent or unauthorized disclosure of, 
information relating to the representation of a 
client does not constitute a violation of 
paragraph (d) if the lawyer has made 
reasonable efforts to prevent the access or 
disclosure.”

ABA Model Rule Prof. Conduct cmt. 18

Ethical Duties

 Rule 1.6 “reasonable efforts” factors?
 Sensitivity of the information

 Likelihood of disclosure without additional 
safeguards

 Cost of employing additional safeguards

 Difficulty of implementing safeguards, and 

 Extent safeguards adversely affect lawyer’s ability 
to represent clients (e.g., by making a device or 
important software excessively difficult to use)

ABA Model Rule Prof. Conduct 1.6 cmt. 18
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Ethical Duties

 “A judge shall not make any public 
statement that might reasonably be 
expected to affect the outcome or impair 
the fairness of a matter pending or 
impending in any court, or make any 
nonpublic statement that might 
substantially interfere with a fair trial or 
hearing”

ABA Model Rule Jud. Conduct 2.10(A)

Ethical Duties

 “A judge shall require court staff, court 
officials, and others subject to the judge’s 
direction and control to refrain from 
making statements that the judge would 
be prohibited from making”

ABA Model Rule Jud. Conduct 2.10(C)

☼

CLOUD COMPUTING
Ethics
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Cloud Computing

 What is it?
 “noun: Internet-based computing in which 

large groups of remote servers are networked 
so as to allow sharing of data-processing 
tasks, centralized data storage, and online 
access to computer services or resources” 

www.dictionary.com

Cloud Computing

 Court personnel regularly use personal 
laptop computers and iPads for judicial 
work
 Work includes transferring case-related 

information between devices via Dropbox or 
iTunes, depending on the internet connection

 Any problems or concerns?

Cloud Computing

 Alabama Bar Ethics Op. 2010-02

 Arizona Bar Ethics Op. 09-04

 California Bar Ethics Op. 2010-179 

 Connecticut Bar Ethics Op. 2013-07

 Florida Bar Ethics Op. 12-3 (2013)

 Iowa Bar Ethics Op. 11-01

 Illinois Bar Ethics Op. 10-01 (2009)

 Maine Bar Ethics Op. 207 (2008)

 Massachusetts Bar Ethics Op. 12-03

 New Hampshire Bar Ethics Op. 
2012-13/4

 New Jersey Ethics Op. 701 (2006)

 New York State Bar Ethics Op. 842 
(2010)

 Nevada Bar Ethics Op. 33 (2006)

 North Carolina Ethics Op. 6 (2011)

 North Dakota Bar Ethics Op. 1999-
03

 Ohio Ethics Op. 2013-03

 Oregon Bar Ethics Op. 2011-188

 Pennsylvania Ethics Op. 2011-200

 Vermont Bar Ethics Op. 2003-03

 Virginia Bar Ethics Op. 1818 (2005)

 Washington Bar Ethics Op. 2215 
(2012)

Can judges use cloud computing resources?
Do not know but lawyers can, usually…
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SMARTPHONES, 
TABLETS & OTHERS

Ethics

Smartphones & Tablets

Data

Loss

(High Risk)

Phishing, Spyware, Network, 
Surveillance and Dialware attacks 

(Medium Risk-but growing)

Denial of service attacks and

network congestion (Low Risk)

☼

INDEPENDENT 
INVESTIGATION

Ethics
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The Rule?

 “A judge shall not investigate facts in a 
matter independently, and shall consider 
only the evidence presented and any facts 
that may properly be judicially noticed”

ABA Model Code of Judicial Conduct 2.9(C)

The Rule?

 “The prohibition against a judge 
investigating the facts in a matter extends 
to information available in all mediums, 
including electronic”

ABA Model Code of Judicial Conduct 2.9 cmt. 6

The Rule?

 “A judicially noticed fact must be one not 
subject to reasonable dispute in that it is 
either (a) generally known within the 
territorial jurisdiction of the trial court or (b) 
capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be 
questioned”

United States R. Evid. 201(2)
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Non-Exclusive Factors
 Consider before internet researching:

 1. Is the information easily available to litigants?
 2. Has a case actually been assigned to the judge?
 3. If 2 is “no,” is it reasonably likely that the type of case 

will be assigned to the judge?
 4. Is the information the type that would and could be the 

subject of a request for judicial notice?
 5. Is the information akin to the definition of a word in a 

dictionary?
 6. Is the information “background knowledge” of a type 

 Necessary to understand issues at trial?
 Helpful to understand issues at trial?
 Not reasonably likely to be evidentiary matters?

 7. Are disclosure to the parties and the opportunity to be 
heard sufficient remedies?

☼

QR CODES
Ethics

QR Codes

 Malicious QR code displayed

 Malicious QR code pasted over legitimate 
one

 Result:
 Directs device to unsafe website

 Installs app or software on device

 Jailbreaks or root device and installs malware

 Copies and transmits private, personal or 
confidential judicial information

☼
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CYBERSECURITY
Ethics

What is Cybersecurity?

 “[M]easures taken to protect a computer or 
computer system (as on the Internet) 
against unauthorized access or attack”

http://www.merriam-webster.com/dictionary/cybersecurity

Information at Risk

 Portable electronic devices:
 Laptop computers

 Tablet computers

 Smartphones

 Portable hard drives

 Flash drives, CDs or DVDs

 Printers or copy machines
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Information at Risk

 Cloud computing dangers:
 Information is transmitted over the internet

 Information is stored on servers not owned or 
controlled by user

 Servers can be located anywhere in the world

 Information is available only when internet 
and third-party’s servers are working

 Information can persist after you “delete” it

Information at Risk

 Wi-Fi dangers:
 Software to hack Wi-Fi networks is easily 

available on the internet

 Rogue wireless access points can be hooked 
up by anyone, exposing entire computer 
network to unauthorized users

Information at Risk

 Other points of penetration or ESI loss:
 Users opening maliciously linked emails, text 

messages or website links (“phishing”) 

 QR codes linking to malicious websites

 Transmitting documents containing metadata

 Postings on social media, blogs or forums

 Mixing client and personal data on BYOD
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Precautions and Solutions

 Live in a cave and get off the grid

 Maintain all electronic devices
 Current operating system

 Meaningful password

 Firewall to internet

 Virus protection software

 Consider encryption

 Maintain timely backup of all data

 Select WI-FI and cloud vendors carefully

Precautions and Solutions

☼

Daniel Crothers
701-328-4205

dcrothers@ndcourts.gov
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Colorado Library 
Publishing Project 

Wednesday, August 3, 2016 | 2:15 pm – 3:15 pm  
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Daniel B. Cordova 

 

Career: 

Daniel B. Cordova was appointed Colorado Supreme Court Librarian on December 

29, 2006.  Immediately prior to his appointment as Supreme Court Librarian, 

Cordova worked for five-and-a-half years as the Reference Librarian for the U.S. 

Courts Library at the Tenth Circuit Court of Appeals, also located in Denver.  

Additionally, he was employed by the Tucson-Pima Public Library from 1995-2000 

where he worked in 17 of its then 22 branches, including urban, rural, community 

center, and detention facility locations.  Including his military service, 1991-1996, 

Cordova has worked in public service for 25 years.  He holds a juris doctor degree 

from the University of Colorado-Boulder and a Master’s degree in Library and 

Information Science from the University of Arizona-Tucson. 

 

Responsibilities: 

The Colorado Supreme Court Librarian is responsible for the overall operation of 

the Supreme Court's Library.  He prepares budget estimates to match the various 

requirements of the Library program, and supervises the arrangement of the 

Supreme Court Law Library and similar materials to facilitate legal research, ready 

reference, and patron assistance needs.  The Library exists to serve the legal 

information needs of not only the State Bench, but also the Bar, and General 

Public.  Intergovernmental assistance is also provided upon request and as 

required by statute.  Library services are provided in place and virtually, via on-

line and hard copy materials.  The Supreme Court Librarian also serves as a 

consultant to other librarians when appropriate. 

 

Cordova is a past-president of the Colorado Association of Law Libraries and 

current president of the Colorado Association of Libraries.  He currently serves on 

the Governor’s Historical Records Advisory Board, and served as Chair of the 

Legislative Digital Policy Advisory Committee, associated with the implementation 

of the Uniform Electronic Legal Material Act.  Cordova is also interim executive 

director of the Equal Access Center. 
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Christopher T. Ryan 

 
 

Christopher T. Ryan was appointed clerk of the Colorado Supreme 

Court on May 23, 2011.  He has also been the Clerk of the Colorado 

Court of Appeals since December 3, 2007.  Ryan has worked in 

several positions for the Colorado Judicial Branch beginning as a 

Bailiff in the Denver District court in 1990.  Immediately prior to his 

appointment as Clerk of the Court of Appeals, Ryan served as a 

Senior Budget Analyst with the Colorado State Court 

Administrator’s Office.  Additionally, he was employed by the 

National Center for State Courts from 2001-2005 as a Senior Court 

Management Consultant.  His work focused on the assessment of 

operations and caseflow management in the courts and the 

development and maintenance of workload assessment models for 

judges and court staff.  Ryan holds a bachelor’s degree in political 

science from the University of Colorado. 
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Backlash – Responses to 

Judicial Branch Decisions 

Wednesday, August 3, 2016 | 3:15 pm – 4:15 pm  
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Callie T. Dietz 

 

 Callie T. Dietz became State Court Administrator of the 

Washington State Administrative Office of the Courts (AOC) in 

2012.  Before that, she retired from the Alabama Administrative 

Office of Courts, where she was the first woman to serve as 

Administrative Director of Courts.  Ms. Dietz retired with 32 years 

of experience in state government, having served as Director of the 

Alabama Judicial College and Family Court Divisions; Assistant 

Director of the Alabama Judicial College and Municipal Court 

Divisions; and State Coordinator of Court Referral Programs as well 

as employment with the Department of Mental Health and Mental 

Retardation.  She has many years of professional and volunteer 

experience in addiction treatment, prevention and education at the 

local, state and national level.  Much of her career has also been 

devoted to judicial education for all court officials and employees 

and to the expansion of services for court defendants with special 

needs (addiction, mental illness, domestic violence, elder abuse and 

neglect or juvenile/family issues).  Ms. Dietz serves on the COSCA 

Board of Directors and as Chair of both the Education Committee 

and the Elders and the Courts Committee.  She is also a member of 

the Services to New Members Committee.  Additionally, she is a 

Member of the National Association of State Judicial Educators and 

the National Association for Court Management.  She has received 

numerous awards for her work with the courts, criminal justice 

associations and judicial education, such as the C. C. “Bo” Torbert, 

Jr. Award, the District 9 State Employee Public Service Award, 

Presidents Award from the Alabama Association of Community 

Corrections, Clerk’s Association Appreciate Award and the Carl 

Nowell Leadership Award.  Additionally, she has been honored by 

community groups such as United Way and other non-profit 

agencies including being selected in 1996 as a “Local Hero in 

Montgomery, AL” which enabled her to carry the Olympic Torch on 

its way to Atlanta.  She has a Master of Public Administration 

degree from Auburn University and Bachelor of Arts Degree from 

Jacksonville State University.   
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Stephanie Bunten, CPA, JD, LLM 

Budget and Fiscal Officer Kansas Office of Judicial Administration, 

Topeka 

As budget and fiscal officer in the Office of Judicial Administration, Stephanie Bunten 

directs the fiscal office and its accounting functions, including maintaining financial, 

budgetary and payroll records. She also is responsible for developing cost accounting 

procedures for effective fiscal control and for compiling financial data for annual and other 

reports. Previously she worked as a certified public accountant for Mize Houser and 

Company, PA. Bunten also has prior judicial branch experience working as a research 

attorney for Judge Henry W. Green on the Kansas Court of Appeals, a position she held for seven 

years. Bunten has a Bachelor of Business Administration Accounting degree from Washburn 

University, a law degree from the Washburn University School of Law, and a Master of Laws degree 

from the University of Missouri-Kansas City School of Law. She is a current member of the Kansas 

CPA Society and the American Institute of Certified Public Accountants, and a past member of the 

Meals on Wheels Board, Metropolitan Ballet of Topeka, and Safe Streets National Night Out Against 

Crime. 
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WASHINGTON STATE SUPREME COURT 

Recent Decisions 
School Funding and Taxes 

275
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Supreme Court Decisions 
MCCLEARY, ET UX., ET AL. V. STATE OF WASHINGTON, 84362-7 

The State has failed to 
meet its duty under article 
IX, section 1 by 
consistently providing 
school districts with a 
level of resources that 
falls short of the actual 
costs of the basic 
education program. 
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Supreme Court Decisions 
LEAGUE OF WOMAN VOTERS OF WASHINGTON V. STATE OF WASHINGTON, 89714-0 

The portions of I-1240 
designating charter schools 
as common schools violate 
article IX, section 2 of the 
Washington Constitution 
and are invalid.  For the 
same reason, the portions 
of I-1240 providing access 
to restricted common school 
funding are also invalid.  
These provisions are not 
severable and render the 
entire Act unconstitutional. 
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Article I, Section 29 
Constitution Mandatory 
The provisions of this 
Constitution are mandatory, 
unless by express words they are 
declared to be otherwise.  
 

Article IX, Section 1 
It is the paramount duty of the 
state to make ample provision for 
the education of all children 
residing within its borders, 
without distinction or preference 
on account of race, color, caste 
or sex. 
 

Washington State Constitution 
Article IX, Section 2 
Public School System 
. . . But the entire revenue 
derived from the common 
school fund and the state 
tax for common schools 
shall be exclusively applied 
to the support of the 
common schools. 
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WASHINGTON STATE SUPREME COURT 

Retaliation 
Punishing the Supreme Court for Performing the Duties of Their Job 
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Retaliation 

Some ways the Legislature is 
retaliating against the Supreme Court: 
 

• Attacks via social media. 
• Creation of legislation or initiatives to 

negatively impact the Supreme Court. 
• Eliminating the Chief Justice’s State of 

the Judiciary Address 
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Retaliation 
RIDICULING THE SUPREME COURT FOR PERFORMING THEIR JOB 
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Retaliation 
RIDICULING THE SUPREME COURT FOR PERFORMING THEIR JOB 
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Retaliation 
LEGISLATION/INITIATIVES TO CONTROL THE ACTIONS OF THE SUPREME COURT 
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Retaliation 
STATING THE SUPREME COURT’S CAMPAIGN CONTRIBUTORS INFLUENCE THEIR DECISIONS 
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Retaliation 
STATING THE SUPREME COURT’S CAMPAIGN CONTRIBUTORS INFLUENCE THEIR DECISIONS 
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Retaliation 
CLAIMS OF JUDICIAL OVERREACH 
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Retaliation 
THREATS OF REPLACING THE SUPREME COURT 
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Questions? 
  
 

Callie T. Dietz 
Administrative Office of the Courts 
PO Box 41170 
Olympia, WA 98504-1170 
(360) 357-2120 
callie.dietz@courts.wa.gov 
www.courts.wa.gov 
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Court Structure in Germany 
and Technology Initiatives 

in European Courts 

Thursday, August 4, 2016 | 8:45 am – 10:00 am  
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Curriculum vitae 

 

of 

 

Dr. iur. Ulrich Herrmann (married, two children 30 and 24 years old) 

 

August 4
th

, 2015: Appointment to Presiding Justice of the Federal Court of Justice 

(Bundesgerichtshof = German Federal Supreme Court for Civil, Family and Criminal cases), 

Chairman of the IIIrd Civil Panel (jurisdiction for state liability, liability of notaries, service 

contracts, mandate law, law of private foundations and several other subjects)   

 

Since March 2007: Beside the judicial tasks representative of the court for IT matters 

 

December 10
th

, 2003: Appointment to Justice of the Federal Court of Justice, member of the 

IIIrd Civil Panel 

 

December 1
st
, 2002: Vice president of the agency for legal exams of the state of Brandenburg 

 

December 1
st
, 1999: Chief of staff of the Brandenburg Ministry of Justice 

 

August 1
st
, 1998: Judge of the Higher Regional Court of Brandenburg, as presidential judge 

beside the judicial tasks responsible for the personal matters of the judges of the state of 

Brandenburg 

 

November 1
st
, 1995: Appointment to Presiding Judge of the Regional Court of Frankfurt 

(Oder) 

 

June 1
st
 1991 – July 31

st
, 1998: presidential judge of the Regional Court of Frankfurt (Oder) in 

the state of Brandenburg, beside the judicial tasks responsible for the personal matters of the 

judges of the district of the court 

 

February 2
nd

, 1990: Appointment to judge, working at the Regional and the Local Court of 

Bonn  

 

December 14
th

, 1989: Second legal state exam 

 

February 3
rd

, 1986 – December 14
th

, 1989: state legal trainee 

 

Spring 1984 – 1988: Assistant at the Institute of Civil Procedure and Insolvency Law of the 

University of Bonn, writing of the doctor thesis “Die Grundstruktur der Rechtshängigkeit” 

(“The principle structure of civil litispendency”) 

 

February 9
th

, 1984: First legal state exam 

 

Fall 1979 – winter 1983/1984: Law Studies at the University of Bonn 

 

1966 – 1979: School 

 

Born: July 2
nd

, 1960 in Bonn (state of North Rhine-Westphalia) 
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Privacy and Court Records 

Thursday, August 4, 2016 | 10:15 am – 11:30 am  
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Professor Anne Klinefelter 
 
Anne Klinefelter  
Associate Professor of Law and Director of the Law Library  
Education 

 J.D., University of Alabama (1992) 
 M.S., Library Service, University of Alabama (1986) 
 B.A., University of Alabama (1981) 

 
Anne Klinefelter is Director of the Law Library and Associate Professor of Law, 

positions she has held since 2007. She teaches courses on Privacy Law and 

writes and speaks on information policy and law topics including privacy and 

confidentiality law, particularly as these areas apply to libraries and legal 

information management. Professor Klinefelter serves as a Faculty Affiliate of 

the UNC Center for Media Law and Policy and as a member of the Advisory 

Board of the Future of Privacy Forum.  

Professor Klinefelter has been active in library associations and library 

education. In 2012, she received the Distinguished Lecturer Award from the 

American Association of Law Libraries. She is a past chair of the American 

Association of Law Schools Section on Law Libraries and past president of the 

Southeastern Chapter of the American Association of Law Libraries. She also 

chaired the Copyright Committee of the American Association of Law Libraries. 

Professor Klinefelter held leadership roles in two library consortia, serving as 

chair of the Consortium of Southeastern Academic Law Libraries and of the 

Triangle Research Libraries Network Council of Directors. Professor Klinefelter 

has taught Law Librarianship and Legal Research as well as Copyright Law for 

Librarians courses in the UNC School of Information and Library Science.  

Prior to coming to UNC, Anne Klinefelter served as Acting Director of the Law 

Library at the University of Miami and also held positions in the law libraries at 

Boston University and the University of Alabama.  
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Two Projects
1. Digitization of court materials held in print at 

the Kathrine R. Everett Law Library, 
University of North Carolina at Chapel Hill

2. Empirical study of the appearance of 
sensitive information in briefs & appendices 
submitted in print format and part of 
digitization project 

David Ardia and Anne Klinefelter,
30 BERKELEY TECHNOLOGY LAW JOURNAL 1807 (2015)
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Sensitive Stories and Data,
Public Courts

• Law 
• Policy 
• Practicalities
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Sensitive Stories and Data,
Public Courts

• State v. Bright (1998) State’s Brief 
describes abduction and rape of 
10-year-old girl, using her name

• Dean v. Cone Mills Corp. (1984) Plaintiff-
Appellant’s Petition for discretionary review 
includes appendix with plaintiff’s medical 
file, SSN, DOB, home address
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• Court Opinions 
Primary law 
Traditionally widely published, print/online

• Court Records
Available from courts, some libraries
Recent years in electronic filing systems 

& retrospective digitization projects

Focus of Both Projects
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Court Transparency 
Long Protected in U.S.

• “The early history of open trials in part reflects 
the widespread acknowledgment…that public 
trials had significant community therapeutic 
value…. [T]he means used to achieve justice 
must have the support derived from public 
acceptance of both the process and its results.”

• Chief Justice Warren Burger, Richmond Newspapers, Inc. v. 

Virginia, 448 U.S. 555, 570-71 (1980).
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But Privacy is also Protected

• Generally as piecemeal exceptions
• Sometimes through general balancing 

of interests
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Authority of the Courts
• “Every court has supervisory power 

over its own records and files” and the 
federal common law right of access 
could be denied when “court files might 
become a vehicle for improper 
purposes.”  

• Nixon v. Warner Communications, 435 

U.S. at 589, 598 (1978).
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Competing Values
Access

• Accountability of the 
Courts

• Government Property is 
the People’s Property

• History

• Social Goods through 
Data Mining

Privacy
• Chilling Effects on Use 

of the Courts

• Personal Information is 
the Individual’s Property

• Dignitary Harm

• Financial Harm/ID Theft
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The Law of Court Records
Access

• 1st Amendment, 6th

Amendment
• Common law
• Public records law
• Court rules
• Law of sealing records, 

pseudonymous litigants

Privacy
• Constitutional privacy
• Common law
• Public records law 

exemptions
• Court rules for redaction
• Law of sealing records, 

pseudonymous litigants
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North Carolina
• NCGS 132-1 (b)  “The public records and public 

information compiled by the agencies of North 
Carolina government or its subdivision are the 
property of the people.”  

• Exemptions:
Settlements in med mal against public hospitals
Arrest and search warrants until returned
Grand jury proceedings
Most adoption records
Reports of cases of juvenile abuse, neglect, or dependency
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North Carolina
• E-filing Rule 6.3

…filers must comply with GS 132-1.10(d) to exclude 
or partially describe sensitive, personal or 
identifying information such as any social security, 
employer taxpayer identification, drivers license, 
state identification, passport, checking account, 
savings account, credit card, or debit card 
number, or personal identification (PIN) code or 
passwords from documents filed with the court.  

Effective Mary 15, 2009, amended effective June 24, 2013
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“Digital is Different”

Public

?

Private
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“Digital is Different”
• The law’s balance of access and privacy is 

only part of the reality 
• Court files & library shelves are less 

accessible
• “Practical obscurity” lost through e-filing & 

digitization 
• Digital industries present new privacy risks
• E-filing & digitization require rebalancing of 

the interests

312



“Digital is Different”
• “The increasing use of computers and 

sophisticated information technology… has 
greatly magnified the harm to individual 
privacy…” 

• Federal Privacy Act (1974)
• Newer Disruptive Practices

Web Scrapers, Data Brokers, ID-Theft, 
Informant/Cooperating Witness Sites, Celebrity 
Autopsy Photo Sites, Re-identification 
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Empirical Study Overview
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Research Questions

• How often does sensitive information 
appear in appellate court records 
created before e-filing?

• What is the context of this information?
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The Digitization Project
• Digitized N.C. Supreme Court briefs and 

appendices submitted in cases decided from 
2000 going back to 1967, all pre-e-filing

• The set of briefs held by the library is 
incomplete, but substantial---all donations sent 
by the court system

• Current plans include redaction of select types 
of information from online version but not from 
print copies; modest list compared with 
empirical study taxonomy
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The Empirical Project
• Studied 504 digitized N.C. Supreme Court 

briefs and appendices submitted in cases 
decided between 1984 to 2000

• Taxonomy of sensitive information
• Coders and a coding system
• Analysis of frequency, proximity, context of 

different types of sensitive information
• Analysis of logistics of isolating, managing 

sensitive information  in court records
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Creating a Taxonomy of 
Sensitive Information

• Surveyed federal and state law, some 
foreign law, and privacy scholarship

• Categorized information types 
• Required full or last name to be associated 

with info type, except for SSN
• Coded for adult/minor
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13 Sensitive Information Categories
Assets
Biometric
Civil Proceedings
Computer
Criminal
Education
Employment

Financial
Health
Identity
Images
Intellectual Privacy
Location
Sex

140 Sensitive Information Types
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Key Variables

Information Variables

• Information Type (140 types)
• Information Category (13 categories)
• Subject of Information (Adult, Minor)
• Location of Information (Brief Body, Appendix)
• Page #
• Number of appearance on page
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Highlights of Results
• Records vary substantially in sensitive 

information contained
• Briefs by state contained most sensitive 

information
• Criminal information is pervasive
• Criminal cases contain more
• 7% info associated with minors
• Unwise to focus on appendices
• No trends during time studied
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Practical Implications
• Some sensitive information is easier to find than 

others
• Human readers (re-readers) still needed for some 

occurrences
• Some sensitive information is not redaction-friendly, 

too interwoven into the narrative
• Redaction fails some information types such as 

gender, or story of child abuse
• Document types might cue priorities (state briefs 

high/amicus briefs low)
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Remaining Questions
• Does court record disclosure of sensitive 

information make other costly privacy 
compliance efforts ineffective?

• What is the impact of online, free, searchable 
access to full databases of court records?

• Who is doing retroactive digitization?
• Who should do retroactive digitization? 
• Should court administrators and law libraries 

coordinate efforts?
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Remaining Questions
• What is the proper policy for retroactive efforts 

to digitize in service of court transparency?  
Should it matter who does the digitizing?

• Should we develop a national set of best 
practices, or does each redaction require a 
court’s review under the First Amendment?

• What tools and approaches would support 
balancing of privacy and access?
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