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Identification of Intangible Assets – Look Everywhere:

 In-house counsel

 Outside counsel

 Contractual relationships

 IT suppliers

 Research departments

 New product development

 Competitors’ analyses

 Bank documents
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ASC – An Incomplete List

Marketing-Related:

 Trademarks, trade names, service marks,        
collective marks, certification marks

 Trade dress

 Newspaper mastheads

 Internet domain names

 Noncompetition agreements

Customer-Related:

 Customer lists

 Order or production backlog

 Customer contracts and related customer 
relationships

 Noncontractual customer relationships

Technology-Based:

 Patented technology

 Computer software sand mask works

 Unpatented technology

 Databases, including title plants

 Trade secrets, such as secret formulas,             
process, recipes

Contract-Based:

 Licensing, royalty, standstill agreements

 Advertising, construction, management, service 
or supply contracts

 Lease agreements

 Construction permits

 Franchise agreements

 Operating and broadcast rights

 Servicing contracts such as mortgage servicing 
contracts

 Employment contracts

 Use rights such as drilling, water, air, timber cutting, 
and route authorities

Artistic-Related:

 Plays, operas, ballets

 Books, magazines, newspapers, other literary works

 Musical works such as compositions, song lyrics, 
advertising jingles

 Pictures, photographs

 Video and audiovisual material, including motion 
pictures or films, music videos, television programs
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The Most Complete List of Intangibles
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Three Major Bundles

Marketing Bundle IT Bundle Technical Bundle

Primary trademark Enterprise solutions Key patents

Corporate name and logo Custom applications Trade secrets

Marketing umbrella Data warehouses Formulae

Sub-brand names Master licenses Packaging technology and sources

Core brand Source code Shapes and sizes

Worldwide trademark registration Databases Process technology

Copyrights Data mining Design technology

Secondary trademarks Domain names/URLs Proprietary test results

Packaging design and copyrights e-Commerce sites Plant and production design

Trade dress Third party software tools Product specifications

Characters Credit/payment systems Operating platforms
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IP and Intangibles in Reorganization – Summary Case 
Studies

Relative 
Value 

Ranking1 Company

Types of Intangibles

(A) (B) (C) (D) (E)

TM’s & Brands IT & Databases
Patents & 

Technology
Internet Other

A plus

B + C

1. Warnaco
Warners, Speedo, CK 
licenses

Complex operating 
systems

Manufacturing 
technology

Domain names 
& Website

N/A

C + E

A, B, D

2. Borden 
Chemicals

Corporate brand and 
sub-brands

Manufacturing 
systems

Multiple and 
proprietary

Limited
Chemical 
processes

B

A + D

3. Montgomery 
Ward

Montgomery Ward, 
Ship N Shore, plus 
100+ TM’s & sub-
brands

Operating platforms;

Mailing lists
None Online store

Mail order 
system

B, C, D, E
4. Exodus

Corporate identity Massive systems Multiple BMP’s2 Complex 
assets

Hosting 
processes

C + D

B

5. beenz.com
Corporate TM

International 
databases

Proprietary 
technology and BMP

Online 
sweepstakes 
service

Other BMP’s

E + C

A, D, B

6. Mosler
Corporate name

Security IT & 
software

Multiple patents Modest
UL 
certifications

1 The rankings for each company reflect relative value within that company in a bankruptcy or liquidation scenario (e.g., Montgomery Ward will realize 
most value from the “B” assets, IT & Databases).

2 BMP = Business Method Patent.  A BMP provides protection for intellectual concepts and systems sufficiently unique to earn patent protection. The 
one-click ordering system of Amazon.com is a BMP.
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Case Study – Amherst Fiber Optics Monetization

Company: TVC

Context: Liquidation of subsidiary 

Cause: Parent company cash flow
Massive potential tax benefit

Components: 8 related but independent patent bundles
Fiber Optics after-market, repair and maintenance

Valuation Approach: Components of value
Replacement value

Results: $400,000 to $700,000 cash         
$10+ million tax refund

B. Valuation of Intangible Assets B. Valuation of Intangible Assets 

Presented by:

Darin R. Neumyer, ASA – Managing Director
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Valuation of Intangible Assets

 Cost Approach

– Also known as the “asset approach”, the cost approach is based on the principle of substitution 
whereby the value indication of an asset is determined by quantifying the amount of money that 
would be required to replace or reproduce the same asset or an asset with similar utility.

 Market Approach

– The market approach is also based on the principle of substitution whereby the value indication of 
an asset is determined by using one or more criteria that compare the subject asset to similar 
assets that have been sold.

 Income Approach

– The income approach is based on the principle of anticipated benefits whereby the value 
indication of an asset is determined by using one or more methods that convert anticipated 
economic benefits into a present value.
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Valuation of Intangible Assets

 Most intangible assets either cannot be recreated or their creation involves significant 
uncertainty, therefore the cost approach is rarely used to determine the market value of 
an intangible asset.

 Intangible assets tend to be unique and infrequently traded rendering the market 
approach less useful.

 Because it is not based on the principle of substitution the income approach is commonly 
used to determine the market value of intangible assets, often in conjunction or blended 
with one or more market approach methods.
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Valuation of Intangible Assets

Within each approach there are several methods:

 Relief from Royalty

 Comparative Income

 Technology Factor

 Risk Adjusted Net Present Value

 Multiple of Royalty Revenue

 Price per Quantity Sold

 Price per Customer Name

 Price per Acre Foot
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Valuation of Intangible Assets

The prime drivers of intangible asset value include:

 Revenue/Cost Savings

 Market Acceptance/Awareness

 Obsolescence

 Life Span

 Transferability

 Access to Channels

 Volume

 Ability to Extend and/or Repurpose
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Valuation Scenarios

 Commercial Brand – Commercial brands used to sell a product from one business to 
another tend to have less value than consumer brands as less of the purchase decision 
is based on brand reputation and more on patents, copyrights or other specifications 
than consumer brands

 Consumer Brand – Valuable consumer brands are based on image and reputation 
more than shelf space and distribution  (e.g., Pillowtex)

 Conversion of Retailer Brand to Consumer Brand – Brands of vertically integrated 
retailers or other retailers with substantial private label at the high-end and/or in certain 
branded categories can potentially be converted into consumer goods brands (e.g., Joan 
& David)

 Retailer Franchise – Retailer brands with strong market presence and history can be 
potentially reused in those markets (e.g., The Wiz)

C. Issues Related to Intangible Assets in C. Issues Related to Intangible Assets in 
Distress/Turnaround Distress/Turnaround 
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Brands as Collateral for Asset-Based Loans

 As the secured lending market becomes more competitive, assets once considered 
“boot” collateral are being specifically valued

 While hard assets have been the foundation of asset-based lending for decades, lenders 
are now requiring brand appraisals to back senior, stretch and junior loans

 In bankruptcy, a strategic buyer may emerge and purchase the entire company, however 
the assets of the company may be sold off individually if there is no strategic buyer 

 The lender needs to know the individual value of each piece of collateral – tangible and 
intangible – will bring in liquidation in order to structure an ABL facility
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Brands:  The Legal Perspective

 What is a trademark?

– A name, logo, tagline, or trade dress (product or package design) that serves to identify the 
source of goods or services

– Must be distinctive (or capable of becoming distinctive) and not generic

– Marks used for goods are called trademarks; marks used for services are called service marks

 What is a brand?

– Overall image created by use of trademarks, trade names, domain names, and marketing 
message

 What is the value of trademark or brand?

– Goodwill that accrues based on the quality of goods or services associated with a mark or brand 
that is recognized in the marketplace

– Both a legal and economic concept
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Trademark Registration and Use

 Trademarks last indefinitely as long as they are used vs. Patents/Copyrights that last for 
only a defined period, whether or not they are used

 In the U.S., trademark rights arise from being “first to use” and registration is not 
required; some other jurisdictions are “first to file”

 Absent registration, rights of priority in the U.S. are limited to local markets in which mark 
was used first; many, if not most, marks are never registered

 Federal registration via the U.S. Patent and Trademark Office (“PTO”) can secure 
nationwide priority, exclusive rights, continued use and ® symbol.  Registrations facilitate 
transfer or licensing of rights

 Trademark use guidelines:

– “Use it or lose it”

– Use with appropriate notices (e.g., TM or ®)

– Police the marketplace and enforce rights to keep it from being captured by others or becoming 
generic

20

Trademarks in Bankruptcy

 Lender to Debtor/Licensor – Lender may benefit from assumption and assignment of 
license to a third party or from rejection (licensee cannot exercise right to retain rights to 
“intellectual property”)

 Lender to Debtor/Licensee – Lender may benefit  from debtor/borrower’s assignment 
of its trademark license rights

 Lender to Licensor with Debtor/Licensee – Lender could be harmed by 
debtor/licensee’s assignment of its trademark license rights

 Lender to Licensee with Debtor/Licensor – Lender could be harmed if debtor/licensor 
rejects the trademark license (unless the trademark license is integrally linked to other 
intellectual property that is protected by § 365(n) of the Bankruptcy Code)
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Strategies to Unlock the Value of Intangible Assets

 The value of intangible assets and intellectual property (“IP”) is driven not by the 
appraisal, but by the context in which it is being sold.

– Depending upon the sales context, IP value may be beyond the appraised value or below the 
appraised value, all the way to zero

 Sales contexts:

– Healthy merger, acquisition or divestiture

– Out-of-court or in-bankruptcy restructuring

– Bankruptcy liquidation
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Selling IP in a Healthy M&A Transaction

 Considerations:

– Who are the most likely buyers of IP?

• Competitors?

• Other strategic buyers?

• Financial buyers?

– Is there a particular sale methodology that's best suited for the IP being sold?
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Selling IP in a Bankruptcy Liquidation

 Should the IP (must the IP) be packaged with or disaggregated from other assets being 
sold?

– Example: formulas sold with specialty production equipment

 Caution: the appraised value may disappear in a bankruptcy liquidation.

– Example: 
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Unlock the Value of Intangible Assets.

 The best strategy: Engage an experienced advisor to help maximize the value of IP 
being sold.
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Case Examples of Unlocking the Value Case Examples of Unlocking the Value 
of Intangible Assets of Intangible Assets 

A. Retail Brands (Linens ‘N Things, Mervyns & Sharper Image)

B. Consumer Brands (Polaroid)

C. Technology/R&D IP (Amherst Fiber Optics & Firefly Energy)
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Conclusion


