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Advocacy Update 

Access Copyright has been engaging with senior officials at Canadian Heritage and at Innovation, Science 
and Industry to discuss various issues, including the need for changes to the Copyright Act. The three 
changes to the Copyright Act that we have been advocating for are consistent with Recommendations 
18, 20 and 21 of the May 2019 Standing Committee on Canadian Heritage Report Shifting Paradigms:  
 

1. Fair dealing for education should only apply where a work is not commercially available under 
licence by the owner or a collective 
 

The surest way to end the protracted conflict, and restore fair compensation to creators, is to adopt 
the UK, Ireland and New Zealand approach and limit the availability of fair dealing for educational 
purposes to when a work is not commercially available through a licence, including a licence by a 
collective society.   
   
2. Tariffs must be mandatory and enforceable 

 
The Government needs to clarify the uncertainty that has been created by the Federal Court of 
Appeal decision in York University v. The Canadian Copyright Licensing Agency (Access Copyright), 
2020 FCA 77 that tariffs approved by the Copyright Board of Canada are not mandatory or 
enforceable against infringers. The Government needs to clarify that tariffs are, and have always 
been, mandatory and enforceable against users who make use of works that fall under the Tariff.  

 
3. Statutory damages must be available to all collectives 

 
The statutory damages available to collectives should be harmonized. All copyright collectives 
should be entitled to seek statutory damages between three to 10 times the value of the Tariff. 
This system of statutory damages has worked well for performing rights music collectives SOCAN 
and Re:Sound for 20 years and should be extended to all collectives.  

 

Legal Update 

Access Copyright v. York University – Federal Court of Appeal 

The Federal Court of Appeal released its decision in the legal action between Access Copyright and York 
University on April 22, 2020. It was a mixed outcome. The Court confirmed that the terms of York’s Fair 
Dealing Guidelines (FDG) do not constitute a policy of fair dealing. This means that York (and all other 
post-secondary and K-12 institutions) who copied published works in which copyright exists under the 
assumed authority of the FDGs without adequate authority from publishers or any other source are not 
immune from copyright infringement claims.  



However, the Court reversed the Federal Court’s finding on the enforceability of the Interim Tariff, 
finding that all tariffs, whether interim or final, are only enforceable against institutions which agree to 
be bound by the terms of the Tariff. In short, a tariff approved by the Copyright Board is not enforceable 
against any unlicensed institution, like York, which copies published works without permission. 
According to the Court, the only remedy for such unlicensed copying is the individual rights holder’s 
right to sue an institution for copyright infringement.  

Access Copyright v. York University – Supreme Court of Canada 

The decision of the Federal Court of Appeal has left many creators with a right which, as a practical 
matter, they cannot enforce. This is the reason why Access Copyright filed an application with the 
Supreme Court of Canada to seek leave to appeal of the Federal Court of Appeal’s decision.  
 
More specifically, Access Copyright appealed the conclusion of the Federal Court of Appeal decision that 
tariffs approved by the Copyright Board could not be enforced against users that “opt-out” of the tariff 
regime. Access Copyright argued that the amendments to the Copyright Act made in 1988 and 1997 
were intended to facilitate the administration and enforcement of copyrights owned by authors and 
publishers of literary and other copyright protected works since they allowed a much wider group of 
collectives to file tariffs with the Copyright Board. The tariffs, once approved by the Board, could then be 
relied on in the courts by collective societies to recover royalties from users who refused to pay them 
voluntarily, without having to engage in lengthy and expensive infringement proceedings.  
 
Access Copyright also argued that the ramifications of the Federal Court of Appeal decision go well 
beyond the interests of creators and publishers represented by Access Copyright. It stands to affect 
virtually all the other collective societies that file tariffs with the Copyright Board. We pointed to the 
concerns raised by several collective management organizations that provided affidavits in support of 
AC’s leave application (i.e. SOCAN, the Canadian Musical Reproduction Rights Agency, CONNECT Music 
Licensing, the Canadian Retransmission Collective and the International Federation of Reproduction 
Rights Organizations).  
 
York also sought leave to appeal the decision of the Federal Court of Appeal to the Supreme Court of 
Canada. York appealed the conclusion that the Trial Court did not err in concluding that the fair dealing 
guidelines adopted by York were not fair.  
 
We expect that the Supreme Court of Canada will release its decision as to whether or not it will grant 
one or both parties leave to appeal by the end of this year. 

COVID-19 Initiatives 

Read Aloud Canadian Books Program: The Read Aloud Canadian Books Program came about because 
Access Copyright and many Canadian publishers had received requests from educators and librarians 
wishing to be able to read part or all of books to students and others who were forced to stay home for 
“online story-time.” In response, Access Copyright and the Association of Canadian Publishers formed 
the Read Aloud Canadian Books Program. Through the Program, participating publishers have 
temporarily waived licensing fees to educators and librarians so that they can read all or part of a book 
and post a video recording of the reading online. From late-March until June 30, this program permitted 
educators and librarians to confidently bring Canadian stories and literature to students and others 
during this challenging time. Currently, the Program is available as a complimentary add-on to the 

https://www.accesscopyright.ca/read-aloud/


Access Copyright licence at licensed K-12 and independent schools, as well as licensed public libraries 
from July 1 to December 31. 

I Value Canadian Stories podcast: Access Copyright worked with Stephen Hurley and voicEd Radio 
Canada, a dynamic community of people dedicated to the theory, practice and policy that supports and 
reaffirms a strong commitment to public education in the 21st century, to bring Canadian stories to 
educators and students. Through VoicEd Radio Canada, Stephen created the I Value Canadian Stories 
podcast which highlights the work, creative habits and unique perspectives of Canadian children and 
young adult authors. During this unprecedented time when creators have been unable to find paid work 
and are dealing with cancellations of book tours, conference appearances and other income 
opportunities, Access Copyright committed to paying creators $200 who appeared on the podcast. The 
podcast not only highlights the importance of Canadian stories to Canadian educators and students, but 
the symbiotic relationship between educators and creators whose works are used in the classroom. 

Access Copyright Foundation: In April, Access Copyright Foundation (ACF) donated $100,000 to the 
Canadian Writers’ Emergency Relief Fund. With Access Copyright Foundation’s donation, the much-
needed emergency relief fund was extended to include visual artists. The Fund has provided grants of 
$1,500 to those who meet the eligibility criteria, which includes matching minimal publishing thresholds 
in the last five years as well as detailing a total loss of income that exceeds the grant amount. The Fund 
is an initiative of the Writers’ Trust of Canada, The Writers’ Union of Canada, ACF and Royal Bank of 
Canada. AC staff was instrumental in supporting the ACF through the process of joining the Writers’ 
Emergency Relied Fund.   

Expansion of Canadian Emergency Response Benefit (CERB) criteria: Access Copyright along with other 
copyright collectives petitioned Minister Guilbeault to expand the CERB criteria to ensure that creators 
and artists were fairly treated under the program. On April 16th, Prime Minister Trudeau made an 
announcement saying that royalties paid for past uses would not jeopardize creators and artists from 
being eligible to the CERB. The expansion allowed creators and artists, who were receiving royalty 
payments for previous works or had received $1,000 a month from other sources (e.g., honorarium), to 
apply for the CERB.  

Recovery: Access Copyright is also participating in the various town halls and roundtables organized 
by the creative industries and with federal and provincial ministers of culture and heritage to 
understand the impact of the pandemic on the sector and how the government might support the 
recovery phase.  
 
Accelerated Schedule of Royalty Distributions: In recognition of the increase importance of copying 
royalties for our creator and publisher affiliates, Access Copyright has prioritized distributing 
royalties earlier this year. This year’s Payback payment will be distributed to eligible affiliates at the 
end of this week—one month ahead of schedule. Our end-of-year distribution, which includes the 
annual Publisher Repertoire payment, will be sent in November, one month earlier than usual.  
 
Innovation Update 

Access Copyright and Prescient Innovations’ efforts have focused on developing beta versions of the 
following products: 

https://voiced.ca/project/i-value-canadian-stories-the-podcast/


• Attribution Ledger, which will create a verified digital fingerprint of a creative work that is 
connected to its creators and rights owners. We are patent pending on our work with the 
Ledger. The Prescient team has made great progress in working with the international 
community through sharing details of our vision. The copyright law changes in the EU are 
providing the necessary momentum for a project like the Attribution Ledger. 
 

• Fanship, which is a fan activation platform where authors and publishers can engage directly with 
their fans to facilitate and stimulate meaningful book recommendations with friends, family and 
fellow readers that will result in sales. It provides authors with digital tools to build relationships 
with their fans, acquire new readers and promote their eBooks. The beta version was launched 
earlier this year. Fanship currently features over 5,200 eBooks with 30+ publishers and 40+ 
authors who have registered with the platform. If you haven’t already, please check out the site 
(https://fanship.fan/) for yourself. If are interested to learn more about Fanship and want to 
explore how might we engage with your members on Fanship, please reach out to Sapan Narang 
(snarang@accesscopyright.ca).   
 

• Imprimo, which is a digital passport for visual artists. We are collaborating with Canadian Artists’ 
Representation/Le Front des artistes canadiens (CARFAC), Copyright Visual Arts and 
Regroupement des artistes en arts visuels du Quebec (RAAV) on this project. Phase 1 of the 
work was funded through a grant from Canada Council for the Arts. We are excited to share that 
we have been given another grant from Canada Council for the Arts for Phase 2. We are excited 
to bring digital tools that help visual artists attribute their work and engage with their buyers in 
a meaningful manner.  

If you are a creator and interested in participating or learning more about our projects, please email 
info@prescientinnovations.com.  

Board Liaison 

Cameron Macdonald is the current Board Liaison for the Access Copyright membership. Please 
contact Cameron anytime at cam.d.macdonald@gmail.com if you have questions or concerns that 
you wish to share from your membership. 

Upcoming Dates 

Access Copyright’s Nominating Committee is currently accepting applications from individuals 
interested in being considered as Directors to our Board. Our Call for Applications is on our website 
with a deadline of October 9 for applicants to send in their resume or CV. 

Access Copyright Foundation is currently accepting applications for Event Grants. The deadline for 
applications is November 1 at 11:59 p.m. CST.  

Save the Date: Next Access Copyright Membership Update Call is scheduled for Wednesday, January 
13, 2021 at 1:00 p.m. EST. 
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