Litigating in 2021

Sound jury consulting

Welcome to a New Era of Jury Decision-Making
Happy New Year! While it is always exciting to start a new year, we all recognize that things are
different this time. 2020 was one heck of a year, and while we are all excited to finally get past it,
it is important to recognize how much 2020 changed our cultural, social, and personal psychology
and what this means for future jury trials.
The pandemic gave us sickness, death, fear, economic struggle, depression, isolation, and further fueled political polarization in our country. To make matters
worse, it removed all of our popular outlets for letting loose by shutting down
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sports, concerts, and most forms of social events. Alcohol consumption skyrocketed across the country like never before as people found new places to park their emotions. Racial tensions reached a boiling
point. To top it all off, the year was devoted to one of the most divisive presidential elections in American history.
Consequently, 2020 changed the way we relate to others in a number of ways. It upended our basic forms of social interaction. Our relationships went digital as Zoom raked in what must have been record profits. We all learned that Zoom happy
hours aren’t nearly as much fun as they are in person but, more important for our work, we also learned that videoconferencing changes communication and how we perceive people in a variety of significant ways.
We also upped our social media use, which impacted even our most important relationships. For example, a September
poll found that 1 in every 5 Facebook users got in a fight with a close friend or family member over politics. The same
number actually “unfriended” a friend or close family member because of it.
All of this contributed to a growing cultural and political divide. As our mid-pandemic national survey showed, we look at businesses and
industries different today. For example, 71% of our survey respondents believe the pandemic widened the rich/poor gap in our country.
64% said the pandemic stimulus packages are going to benefit wealthy corporations the most. We also know from that survey that jurors
may treat businesses and industries differently in future lawsuits. 55% of respondents said their level of trust in large corporations has
changed as a result of the pandemic. 61% said the same about hospitals. 45% said so about insurance companies.
In this newsletter, we are going to synthesize some of the most important take-aways for trial attorneys and provide helpful tips for litigation in 2021 and beyond.

Recognizing the Emotional Volatility of
Your Jurors

2020 rocked the emotional volatility of our nation. This means that your
jury pool will be more emotionally volatile than ever before, which will
require adjustments to your case theory, your presentation, and your
courtroom strategy in general. There may be a temptation to downplay or
dismiss the emotional volatility of the jury pool or its importance, but it is
real, and it will filter into the deliberation room in one way or another.
Effective strategy development for post-COVID jury pools begins with recognizing the heightened emotional state of your jurors, which may change
the way they look at the issues in your case. Attorneys need to understand
where the potential emotional flashpoints in their case are and how they can
best manage these at trial. This means it is probably time to revisit your case
theory, trial themes, and presentation strategy for your upcoming trials.
For example, attorneys should think about what additional emotions might
be heightened due to the case theory and facts, and how those interact with
what jurors are already feeling. Our research on how emotions impact
decision-making tells us that jurors who are sad are more likely to scrutinize
evidence, finding inconsistencies, and to blame situations over people for
causing the harm. However, jurors who are angry are more likely to believe
“they know” what happened and take a big picture view of the case. They
tend to blame people over situations or circumstances and, therefore, want
to punish those responsible.

What Does the Pandemic
Mean for Damage Awards?

T

his is the question on most attorneys’ minds. Do jurors
sympathize more with businesses that have been hit hard
by the economic downturn or are they more motivated to send
a message with a large damage award?
In our survey, we asked if the COVID pandemic has impacted willingness to force a defendant to pay a lot of money to a plaintiff in a
lawsuit. Here is the breakdown by type of defendant.
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Coping with the Death of Facts
In the post-Trump and post-COVID world, one thing is sure to remain: an assault on facts
and experts. Now more than ever, people are being conditioned to distrust science, experts,
even what they can see with their own eyes and, instead, rely on their own “research” and
opinions. What does this mean for how you use experts in your upcoming jury trials? Here
are two tips:
Re-think how and when you use experts. This is not to say that you don’t use experts, but now
more than ever, the expert will need to be relatable. An expert always needed to think about
how to build credibility and trustworthiness, but adding relatable to the mix will help jurors not view the expert as some know-it-all,
arrogant, paid voice to “trick” or deceive them in some way. It is no longer enough to simply list the credentials and accomplishments and
think jurors will automatically believe what he/she says.
Look for conflict with jurors’ personal beliefs. Find out where jurors insert their own experiences and opinions, and then make sure your
expert addresses those issues in their testimony. In a pre-pandemic survey by SJC, we found that 45% of survey respondents agreed that “if
an expert witness testified about something that [they] could figure out on [their] own, [they] would ignore that expert’s testimony.” We
believe this number has only gone up.

Political Issue Case Assessment

Earlier this year, SJC conducted a national survey on people’s attitudes on a wide
range of subjects, including how COVID-19 might have changed how they view
various litigation types and practices. We asked how political party affiliation
impacts their world view and how it could impact their view of trial attorneys. On
world view, 56% said their “political beliefs have a significant impact on how [they]
view the world and other people.” Shockingly, nearly 40% said that “if [they] knew
or could figure out with reasonable certainty the political party of the attorney representing one of the sides in a lawsuit, and that political party was different than [their] own, [they] would find that attorney’s
case less credible.” This data, and the intense divisions and a rancor between people of different parties means you should consider adding one more case analysis tool to your chest – a political issues/themes assessment. On a wide variety of issues, those
identifying as Republican or Democrat have markedly different responses, and if your case involves any of those, or even hints
at something that is related to one of those issues, you will want to know so that you can strategically shape how you frame the
issue – including your themes, word choices, use of experts, etc.

Understanding Cognitive Load

In this new mediated litigation landscape, understanding Cognitive Load, and how it impacts everything you do from depositions to an actual jury trial is critical. Simply put, cognitive load is the capacity of the brain to retain, recall, and apply information. The heavier the load, the less likely jurors
retain and use the presented information to make effective and reasoned decisions. At any point we
are balancing essential, incidental, and representational processing.
•

Essential processes are those things we need to make sense of a given situation, literally parsing
the words and visuals into something cohesive.

•

Incidental processes are those things that are not essential but are part of the environment’s
structure. Details of your case and learning a new structure, the law, all add to processing stress.
Adding teleconferencing to your case is adding load that many people find stressful possibly due to unfamiliarity and/or
technical difficulties. Video is part of the environment, it adds load, even as it directly impacts how people are processing the
essential information.

•

Representational processes are those items that we need to hold in short term memory to maintain a sense of continuity
for what we are learning. For example, jurors are confronted with two interpretations of the facts. The ability to recall and
compare those facts in light of each other adds to the representational load.

Tips for Handling Cognitive Load

Reduce competition between what jurors see and hear. When using visuals, consider narrating them
instead of adding text. This synchronization reduces the visual processing demands and directs
jurors to important aspects for more detailed processing. Research indicates recall and processing
is significantly improved when visual aids are combined with narration instead of competing text.
Break complex issues down into manageable chunks. No matter how complex an issue is, it can still
be broken down into manageable “chunks.” It just takes more planning and work by you. Start at
the end and think about what you need jurors to understand, remember and use during deliberations. Then build the layers needed to get there. When building the layers, give jurors mental
space to take each in before moving to the next.

Editing is more important than ever. Remember, every fact, visual, and concept you add competes for space in the juror’s cognitive
load. To help mediate this effect, reduce interesting but extraneous information. Be aware of the relationship between essential
and incidental processes and weed out information that is not essential to your story.

Reducing Incidental Load: Helping Jurors with the Technical
Aspects of a “Zoom” Trial

While you’ve probably (or should have) invested in equipment that will help you present
your best self via a Zoom trial, the same attention has probably not been spent making
sure jurors have both the equipment and skills necessary to be a productive juror. Yet,
we know that dealing with the tech, not only when there are problems, is one sure way
to overload your jurors, thus reducing their ability to retain and use the information
you’re presenting. For your next Zoom trial, consider asking the court for permission
to do these two things to reduce juror load: 1) Hire an independent tech person to first
train and then, over the course of the trial, be a resource for jurors regarding the
tech. This tech can also monitor the trial and be prepared for any glitches as they arise.
2) Offer to loan a computer, monitor, and/or other equipment to jurors who have outdated or otherwise poorly functioning equipment. If their laptop is so old or small that they cannot upload documents or clearly make out important visuals, then
their ability to process, retain, and then use the information you’re presenting is seriously compromised.

Confronting the Perils of Cognitive Overload In Jury Selection

Our recent on-line mock trial experiences have highlighted some of the difficulties associated with trying
highly complex cases via videoconferencing. In our cases involving relatively simple fact patterns, jurors did
not appear to have the same cognitive overload issues as jurors who participated in video conference mock
trials involving highly complex and technical issues. In those situations, there was a clear divide between those
jurors who were able to successfully navigate the added load from the videoconferencing, along with the technical case aspects, and those who struggled mightily. While some jurors would have struggled even if the trial
was in person, the added “load” elements associated with Zoom trials make the disparity all the more obvious. This means that if
you have a highly complex/technical case and are facing a Zoom trial, your jury selection strategy needs to focus more than ever
on finding and eliminating low-cognition jurors. Besides looking at demographic/occupation data, here are a couple of voir dire
suggestions targeting personality traits:
•

When making decisions, some people like to spend a lot of time doing a lot of research, consulting experts, etc. before making decisions; others, tend to make decisions pretty quickly, going more with their gut. How many of you are more like the
second group and tend to go with their gut?

•

If a task requires a lot of mental effort and focus, some people would do everything they could to avoid it, others might be
excited to face the challenge. How many of you would try to avoid it?

•

Some people would say they are very good at multi-tasking, while others would rather focus on one thing at a time. How
many of you really like to focus on one thing at a time?

Will 2021 Bring Mandatory Remote Trials?
To date, Zoom jury trials have only occurred when all parties agreed to it. This may change in 2021 as a federal judge in
Seattle recently ordered a Zoom jury trial over the objections of the defendant, paving the way for mandatory remote trials.
In December 2020, Judge Marsha Pechman from the Western District of Washington, ordered a Zoom jury trial for a
police shooting case involving a lot of witnesses and experts. In that case, the defendant argued that a remote trial would
violate its constitutional rights, but this argument was rejected by Judge Pechman.
Judge Pechman has lauded the success of Zoom Trials, noting in a Law360 interview, “The other thing that quite surprised
me is how attentive all the jurors were. People were saying, ‘Oh, they’re going to be sleeping in their beds. They’re not going to be paying attention.’” She also addressed the concern of tech glitches: “I actually kept a record of how much time we
lost with that sort of problem, and it really is not more than you lose with somebody missing their bus or can’t get through
security or walking the jury into and out of the jury room if you have to have a bench consultation.”

5 Factors to Consider with Remote Trials

Two federal judges in Seattle recently ordered remote civil jury trials against objections from the defendants, suggesting a shift
from remote trials as an option to an unavoidable reality. Here are a few things to consider about remote trials.
1.

Invest in the technology to get it right. Don’t go cheap on mics, cameras, lights, etc. Poor quality microphones, cameras, or
lighting can have a significant spillover effect that undermines the effectiveness of your or your witness’s presentation. It is
also important to practice with the technology. It does no good to invest in the right technology if you cannot competently
and credibly operate it.

2.

Consider how videoconferencing mediates the role of emotional moments and appeals at trial. Emotional appeals will
be much more muted in a Zoom trial. Zoom simply cannot replicate the effects of being in the same room as an emotional
witness testifying about the profound impact a devastating injury or death has had on them. Consequently, the side with the
more emotional case may be at a bit of a disadvantage in remote trials compared to in-person trials.

3.

Consider the impact on the styles and routines of you and your witnesses. If you tend to be very animated and like to
move around the room, it is a lot harder to do that in a remote trial. If you have a particular examination style that relies on
things such as a rapid-fire style of questioning or nonverbal intimidation tactics, it is going to be a lot more difficult to rely
on those styles effectively in a Zoom trial.

4.

Work harder at your dynamism. Zoom fatigue is real. Now, more than ever, it’s important to think about how you will
need to modify your case presentation to engage jurors and keep their attention on the case while going above and beyond to
repetitively highlight what you believe are the most important parts of your case theory.

5.

Consider the deliberation style of the jurors. Deliberations over Zoom require more facilitation than in-person. It is much
more difficult to have a free-for-all discussion on Zoom with large groups. This has two implications: 1) Opinion leaders are
more important than ever because they will likely exert even greater influence over how the issues are discussed since it is
sometimes easier to dominate an online discussion (if motivated to do so) than an in-person discussion; and 2) Jurors will be
more likely to adopt a process that simplifies the discussion, which likely means going straight to the verdict form.

The Problem With Zoom Glitches in Remote Trials
We have all experienced the glitches and minor delays that come with videoconferencing platforms such as
Zoom. Research shows that the impact is more profound than many might expect and should give attorneys
pause. Rensselaer Polytechnic Institute researcher Joseph Walther conducted a 2002 study on communication problems in virtual groups and found that people tend to attribute communication problems in a virtual
setting to the other person involved rather than to the situation. In fact, this study even found that people
often misattribute their own failures to adapt to virtual communication to the “dispositional attributes” of
their communication partner.
In a 2014 study conducted by researchers at the Telekom Innovation Laboratories (TIL), it was found that “the same speaker was rated to
be less friendly, less active, less cheerful, less self-efficient, less achievement striving, and less self-disciplined” when there was a transmission delay in the virtual communication than when there was no delay at all. In fact, the researchers tested varying lengths of the delays
and found that differences in perceptions of the speaker occurred at even the shortest delays of only 1-2 seconds.
Notably, the TIL researchers also found that participants develop strong, negative views of participants who constantly interrupt others.
While this is also true of in-person communication, the research showed that the negative effect was much more pronounced when it
happened while using conferencing technology
Finally, the TIL researchers found that the speakers’ self-ratings did not correlate with participants’ ratings of those speakers. In other
words, the speakers failed to recognize when disruptions such as transmission delays and interruptions by the speaker led to negative
perceptions of them. They tended to believe these issues had little no impact on perceptions of them at all.

Key Insights You May Not Have
Considered for Jury Selection Over Zoom
Take advantage of the expanded use of supplemental juror questionnaires. More and more judges are allowing advance questionnaires when jury selection is remote, which allows you to learn a
lot more about your jury pool before you even begin the selection
process. This was incredibly helpful in our cases.
Make sure you have a good system in place for tracking information about their venire members. Over Zoom, it
is a lot more difficult to track all of the venire information, so you need to have a good system in place for doing so. It is really
easy to lose track of information about your venire members and we have witnessed this repeatedly with opposing counsel.
Embrace broader excusals. Courts are giving venire members a lot of latitude when it comes to being excused from jury
duty. The judges are understandably very sensitive to the difficult realities that the pandemic has created for everyone, which
may give you the opportunity to nudge some problematic venire members into the hardship column with the right questioning.
Talk to your judge in advance about process details. Do you need to physically appear at the courthouse for jury
selection? How will the venire members be organized in Zoom sessions? How long will you have to voir dire each group of
jurors? How will jurors “in the box” be replaced? There are many questions that are uniquely impacted when conducting jury
selection over Zoom and these are just a few examples.
Consider more alternates. The pandemic makes it much more likely that any number of issues could arise during trial that
might make it more difficult for a juror to continue. Consequently, you might want to request more alternate jurors to avoid
a mistrial or having to agree to a smaller number of jurors on the panel.
Practice Zoom voir dire. Try to get some colleagues, office staff, or family and friends on Zoom and give it a try. It is not
difficult, but it is certainly different and takes some getting used to. The style that you are used to may not necessarily translate to Zoom and it is important to know that in advance so you can adjust.

An Online Mock Jury Research Primer
Online mock trials and focus groups have become a necessary reality lately, yet they remain new to many clients who do not know what to
expect. Here is everything you need to know.
1. Platform. We have used a variety of platforms but have found the most success with Zoom Webinar.

2. Format. The mock jurors watch pre-recorded presentations by each party, complete questionnaires after each presentation, and then
participate in a live Zoom deliberation, where they discuss the case and arrive at a verdict. Each group is facilitated by an SJC consultant.
3. Presentations. We also use Zoom Webinar to record attorney presentations in advance
of the project. After the initial recording, our videographer takes it to post-production
where he cleans everything up and adds exhibits, demonstratives, clips of depo testimony,
and more.
4. Exhibit Books. While mock jurors do not receive exhibit books, our techs have copies
of all exhibits and can show them on the screen during deliberations at any time.
5. Mock Juror Engagement. Contrary to what you might assume, mock jurors are very
engaged. In fact, our anecdotal evidence suggests that participation from the comfort of
their own home creates a comfort level that increases engagement.
6. Advance Tech Checks. Our staff conducts a tech check with every mock juror prior to
the mock trial to ensure the mock juror knows how to use Zoom and can do so without
difficulty.
7. Live Tech Support. Each Zoom jury room has its own dedicated tech support to ensure a smooth process.

8. Confidentiality. All mock jurors sign confidentiality agreements. They do not receive any physical materials and cannot download
the case presentations that they watch through a secure site.
9. Remote Client Viewing. Zoom Webinar allows our clients to login and watch the deliberations live without appearing on the
screen or having any kind of presence that is obvious to the mock jurors.
10. Expense. While the technical aspects bring their own unique costs, online jury research is generally less expensive than in-person
research.

Improving Visual Presentations to Increase Engagement
PowerPoint presentations have become a staple of trial strategy. Our graphics department works closely with attorneys
to develop compelling trial graphics, but attorneys should also think about the overall look and feel of their PowerPoint
presentations.
In these before and after examples, we did not change any of the substance of the slides. Instead, we enhanced the overall
look and feel of the slide to make it more visually engaging. Slides with color and imagery are so much more entertaining,
interesting, and engaging to look at, which is important since trial is ultimately a battle for juror’s attention.
Some attorneys worry about looking too fancy, but it is 2021 and jurors are used to fancy visual imagery and have come to
expect it. Most important, the advantages of increased attentiveness and engagement far outweigh the disadvantages of any
perceptions of fancy graphics.
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in the country. Scott has a Master’s Degree in Communication from Kansas State University where he taught
argument, persuasion, speech, and interpersonal communication.

Lesley Rone, M.A.
Consultant
Lesley Rone is an Associate Consultant for Sound Jury Consulting. Lesley has a Bachelor’s Degree from
Missouri State University in Socio-Political Communication and a Masters Degree from University of Kansas
in Communication Studies. She works closely with clients designing, facilitating, and analyzing focus groups
and mock trials. She has worked throughout the country on high-dollar matters ranging from wrongful death
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Sound Jury Consulting Services
Strategy & Theme Development

SJC works with clients to develop the case story, themes, key language, and a
narrative structure to the case that guides discovery and trial presentation.

Witness Preparation

SJC prepares witnesses for both deposition and trial testimony, arming them
with the tools to navigate the common hurdles and present in the most
favorable light.

Jury Selection

SJC draws on the most current scientific and psychological research to create
deselection profiles and draft voir dire and supplemental juror questions that
ensure the final jury is right for you.

Trial Graphics

SJC designs and develops a visual case presentation that captures the interest
and attention of jurors and judges, persuades them on key issues, and arms
them with a clear understanding that drives a verdict in the client’s favor.

Mock Trials & Focus Groups

SJC designs, implements, and analyzes jury research projects that provide
a glimpse into how jurors will decide your case and a clear road map for
achieving success at trial.

Shadow Juries

SJC recruits shadow jurors to watch the actual trial each day and analyzes
daily post-trial interviews to provide clients with advice on day-to-day
adjustments that lead to a successful outcome.

Opening Statement & Closing Argument

SJC helps clients craft engaging and persuasive presentations that motivate
and arm jurors to effectively fight for the client in deliberations.
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