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he Santa Barbara County Bar hosted its first online
MCLE seminar on April 7, 2020. The topic was
online/videoconference mediation and focused
on utilizing the Zoom platform. We created the presentation to help familiarize participants with virtual mediation
practices during a time when most law offices and courts
are shuttered.
While many are familiar with Zoom for family and other
social gatherings, it is just beginning to be recognized as
a necessity in the mediation community, who for obvious
reasons cannot meet in person during the pandemic. An increasing number of attorneys, clients, and insurance claims
professionals are acutely aware that their cases cannot be
moved to resolution without the utilization of online ADR
processes (mediation and arbitration) because their Court
hearing trial dates have become so uncertain. The social,
informal use of Zoom is simple, but using it professionally
for ADR involves the facile use of breakout rooms and other
features that require study and practice.
Victoria pointed out that in addition to the confidentiality
agreements typically circulated in mediations, mediators are
advised as a “best practice” to obtain the parties’ agreement
on such basics as: use of a secure internet connection (preferably ethernet wired versus Wi-Fi), confidentiality (no undisclosed participants), privacy (avoidance of public spaces

where the mediation could be overheard), minimization
of distractions (although we are all tolerant of each others’
pets, they invariably enter the room when the mediation
is in progress), no audio or video recording), etc. Individual
mediators may vary in the “best practices” they prefer.
The quintessential mediation Zoom feature that does
not currently exist in more well-known products such as
Facetime, Skype and Google Hangouts, is breakout rooms.
These are virtual private caucus spaces that mimic those of
the typical in-person mediation. Breakout room attendees
may be moved from place to place by the mediator, allowing for an experience very similar to the “real thing.”
Some of the most recent publicized concerns about
Zoom (e.g., hacking and “Zoom bombing”) are being addressed as we speak, and privacy concerns should begin
to be alleviated. For example, meeting passwords are now
the default (and should always be used). “Best practices”
also necessitate the use of a virtual “waiting room” where
all participants may be screened by the host before being
admitted into the mediation. Zoom issued an important
security update on April 8, 2020; a reminder that anyone
using the platform should always update theirs to the latest version.
Penny addressed some of the advantages of online work:
It can be conducted from almost anywhere in the world.
As an example, she has conducted classes for the Santa
Barbara Colleges of Law from Antarctica to Australia, and
had better connectivity there than in her home office! The
only issue is tracking time zones.
For cases that involve children, online mediation can
sanitize some of the trauma of divorce. Children love to
see photos and videos of themselves. Meeting a custody
mediator online is an adventure that can lead to more
spontaneity and veracity from the child and provides a
more neutral setting when they know their participation is
confidential. Parent Co-Coordinators and Minor’s Counsel

Penny Clemmons teaching from Antarctica

Victoria Lindenauer in Quebec

ADR During The
Pandemic: The
Future is Now!

By Penny Clemmons, Ph.D. and Victoria Lindenauer
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can meet with their child clients in an atmosphere that is
conducive to sharing confidences.
It is also economical and efficient. If clients and/or attorneys are geographically distant, it saves the financial cost
of travel, the physical toll, as well as the time that is lost.
It’s a way to facilitate progress in a case even though there
are roadblocks to face-to-face meetings. For the disabled,
it simplifies access.
Seminar participants shared their experiences, hopes and
even their mistakes. One attendant recounted when using
a break-out room he put Plaintiff’s counsel in the meeting
room with Defendant’s counsel and client. He realized his
mistake immediately and removed counsel to the proper
break-out room. A good laugh was had by all and no harm
was done. It is our hope that this technique will be adopted
as a means to better serve our profession in a time of need,
and in the future as another means of facilitating mediation.
The authors want to especially thank the people who
made this seminar become a reality in a very short time.
The first shout-out goes to Deborah K. Boswell, Chair of the
County Bar MCLE Committee. She is the person charged
with evaluating potential MCLE offerings and encouraging
Section Heads to provide MCLE activities. Next is Lida Sideris, our County Bar Director, who engaged with the State

Bar to determine additional requirements for MCLE online
education. Lastly, thank you to the participants, without
whom there would have been no seminar.
Penny Clemmons, Ph.D. is Chair of the Santa Barbara County
Bar ADR Section. She is a CMADRESS mediator, Mandatory
Settlement Conference Master, Unlawful Detainer Settlement
Master, Professor at the Santa Barbara and Ventura Colleges of
Law and maintains a mediation and private judging practice. In
a previous life, she was a practicing clinical psychologist.
Victoria Lindenauer is a full-time mediator who handles cases
throughout the Central Coast and Southern California. She now
regularly conducts and is a proponent of videoconference mediations and arbitrations. She is a member of the National Academy
of Distinguished Neutrals (California Chapter). More information
may be found on carringtonlindenauer.com.
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CORONAVIRUS
2019’S Impact
On Immigrant
Communities
By Andrea Anaya and Tanya Ahlman

C

ORONAVIRUS 2019 (COVID-19) has created significant ramifications for the entire global economy
and our local legal community. In an already tense
immigration climate, the pandemic has added frustration
and hardship to our local immigration community. It has
impacted all aspects of immigration: cancelling immigration interviews, delaying applications, and halting travel
for those abroad. The federal government has not provided
clear guidance to those impacted immigrants amid the crisis.

Lack of Federal Guidance Amid Halt of
Immigration Benefits and Visa Processing
COVID-19 has completely halted legal immigration into
the United States due to lack of any clear policy guidance
in light of the pandemic. The Department of State has
ordered all U.S. Consulates and Embassies to suspend all
routine non-immigrant and immigrant visa services due
to the coronavirus, leaving many noncitizens outside of
the United States without an expected date of entry to the
United States.
All United States Citizenship and Immigration Services
(USCIS) Field Offices and Application Support Centers are
currently closed to the public until at least May 3, 2020, a
timeframe that will likely be extended. Noncitizens with
pending applications for lawful permanent residence, asylum or U.S. citizenship cannot proceed as interviews are
not being conducted. USCIS has not provided an alternate
solution to continue processing these applications without
in-person interviews.
Many local companies and employees are navigating
statewide stay at home orders and economic slowdowns. In
particular, highly skilled specialty occupation workers who
are in the United States on H-1B visas also worry that a furlough, reduction in work hours, or reduction of pay during
this economic slowdown will violate their nonimmigrant
status. Individuals with H-1B visas are only in valid status
in the U.S. if they are being employed by the employer who
submitted the visa application on their behalf according to
the terms and conditions contained in the H-1B petition.
8
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A change to the employee’s working conditions, such as a
change in work location, can violate the terms of the visa.
A violation of their visa status could jeopardize any future
visa or immigration prospects. H-1B employees who are
terminated are automatically granted a sixty-day grace period to depart the U.S., with the employer responsible for
the cost of transportation. As of April 10, 2020, USCIS has
not provided any guidance regarding how employers and
H-1B employees should navigate the required immediate
change of business practices in states with stay at home
orders to ensure compliance with immigration regulations.
On March 16, 2020, the American Immigration Lawyers
Association (“AILA”) sent a letter to USCIS expressing deep
concerns regarding the impact of COVID-19 on USCIS
operations and to respectfully request that the agency take
immediate steps to mitigate its spread. In its letter, AILA
requested that USCIS protect individuals from accruing
unlawful presence by deeming the COVID-19 outbreak
to be an “extraordinary circumstance beyond the control
of the applicant or petitioner” pursuant to 8 CFR 214.1(c)
(4) and 8 CFR 248.1(b)(1) and excuse any late filings of
extension of stay or change of status requests on this basis
for up to 90 days after the end of the national emergency.
AILA further requested that USCIS grant an automatic
extension of stay for a period of up to 90 days to individuals whose nonimmigrant status is expiring and provide an
automatic grant of deferred action for the duration of the
national emergency for individuals whose status has expired
and cannot be extended or changed. Specifically, for H-1B
employees, AILA requested that USCIS suspend or waive
any requirement for employers to file an amended H-1B
petition due to an employee’s temporary work location
change during this pandemic.
As of April 10, 2020, USCIS has not agreed to toll immiSanta Barbara Lawyer
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gration benefit deadlines and the maintenance of status for
nonimmigrants in the United States amid the COVID-19
pandemic, leading frustrated immigration attorneys to file
suit in U.S. District Court for the District of Columbia.1
The lack of clear guidance from the federal government
during these extraordinary circumstances has created frustration and confusion among immigration attorneys, as well
as the immigrant community in the U.S.

Economic Hardship to Immigrant Communities
The entire country is impacted by the financial hardship
created by COVID-19, but families with noncitizens are
especially hard hit as they may not be able receive the
economic assistance available or hesitate to do so due to
their immigration status. Many noncitizens are uncertain
whether they can receive a recovery rebate under Coronavirus Aid, Relief, and Economic Security (CARES) Act.
In California, unemployment insurance among noncitizens is generally available for a noncitizen who has permanent residence or unrestricted employment authorization
such as asylees, DACA or TPS recipients. Noncitizens who
are in the U.S. on employer-specific non-immigrant visas
(such as H-1B, L-1A, L-1B, O-1) are generally not eligible
for unemployment insurance because their employment
authorization is restricted to that specific employer. Noncitizens who are not in lawful status (undocumented) generally
cannot receive unemployment benefits.
While unemployment insurance is funded by state taxes,
the CARES Act establishes federal funding for some unemployment benefits. Such federal funding may restrict which
noncitizens are eligible for unemployment insurance due to
a provision in 8 U.S.C. § 1611 of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996, which
creates a narrower definition for noncitizen eligibility.
Under the narrower definition, DACA and TPS recipients
would not be eligible for the unemployment benefits available through the CARES Act, only state funded benefits.
Receipt of unemployment insurance is not currently considered for purposes of the public charge determination,
but long-term unemployment can be a negative factor for
public charge determinations.
The CARES Act only authorizes rebate eligibility for
noncitizen individuals if they have a valid social security
number and qualify as a “resident alien.” This would include noncitizens who are lawful permanent residents,
noncitizens in valid Deferred Action for Childhood Arrivals
(DACA) or Temporary Protected Status (TPS) status, and
asylees/refugees who can meet the “substantial presence”
test as defined under the Internal Revenue Code. It is important to note that a qualified individual who jointly filed
May 2020

taxes with a spouse that does not have a Social Security
number or claimed a child without a social security number
will not receive the rebate. Since many non-immigrant visa
categories offer spousal visas that do not generally include
employment authorization (such as H-1B, E-3, O-1) and
none offer employment authorization for children, most
spouses and children of non-immigrant visa holders do
not have a social security number. This means that most
non-immigrant visa holders with family members will not
be eligible under the CARES Act. Many undocumented
immigrants who do not have a social security number
file their taxes with an Individual Taxpayer Identification
Number (ITIN) issued by the IRS. The rebate will not be
available for an individual who filed taxes with their ITIN.
Married households with one U.S. citizen parent and one
undocumented parent will not be eligible for the rebate,
even if they have several U.S. citizen children to support,
because the undocumented spouse used an ITIN for taxes.
For those noncitizens who are eligible for the rebate, receipt
of the rebate is considered a tax credit. Tax credits are not
currently considered a public benefit for purposes of the
public charge determination.
Additionally, many immigrants are currently afraid to
request government assistance due to the implementation
of the public charge grounds. On February 24, 2020, USCIS
implemented the Inadmissibility on Public Charge Grounds
nationwide. This new rule implemented stringent new
guidelines to determine if someone applying for admission
or adjustment of status is likely at any time to become
a public charge. The receipt of federally funded public
benefits is one of the factors used to determine whether
an intending immigrant may become a public charge. The
implementation of the public charge grounds and uncertainty regarding future implications of government aid has
left much of the immigrant community apprehensive about
requesting any government assistance.
Additional considerations are raised by individuals who
signed the affidavit of support (USCIS Form I-864) to become the sponsor of an intending immigrant. By becoming a
sponsor, that individual agrees to reimburse the government
for the cost of certain federal means-tested public benefits
used by the sponsored immigrant while the affidavit of
support is in effect. Benefits that are potentially subject to
sponsor liability are receipt of nonemergency Medicaid,
CHIP and other cash assistance programs such as SNAP
“food stamps”, SSI and TANF. Under the Welfare Reform
Act of 1996, most sponsored immigrants are ineligible for
federal means-tested benefits during their first five years
Continued on page 23
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Well-Being Self-Care
Tips for Challenging
Times
By Robin Oaks

M

ay you be safe and happy.
May you be free from suffering.
May you experience joy and ease.
May you hold all your difficulties gently and with care.
May you be well.

I started this article with these specific words because
acts of kindness and care, including to ourselves, are a type
of medicine and response-ability that is needed in these
challenging times. We all are responding and reacting in our
different ways to an unexpected natural event that has sent
shockwaves, affecting our global communities, financial and
governmental institutions, public health systems, and our
confidence and well-being. As we are collectively joined
in a shared type of suffering, it is important to realize we
do have control over how we experience and respond to
our circumstances.
While the virus is spreading person-to-person the harmful effect of stress is also causing dis-ease. Even if you feel
that you are comfortably riding the tsunami of changes affecting many aspects of life, it is certain that someone you
know, a family member, or a client you will interact with
is trying to stay afloat emotionally, physically, financially,
or socially. Self-care practices that broaden our awareness
and strengthen our abilities to think clearly and emotionally self-regulate will help us handle difficult circumstances.
The words set out above come from a practice known as
compassion meditation, also referred to as loving-kindness
or maitri/metta meditation.1 The intention is to move from
disconnection and judgment to open-hearted feelings of care
and acceptance for self and others. The practice involves
1) sitting quietly, 2) focusing on the heart area, 3) breathing slowly, and 4) then silently directing these thoughts to
yourself, to those you love, and, expanded in ever widening
circles of interconnection, to all others in the natural world.
Researchers at the Center for Healthy Minds at the
University of Wisconsin-Madison studied the effects of
compassion meditation on people practicing over a twoweek period. They found that only seven hours of training
increased altruistic behavior and created changes in brain
functioning in response to human suffering.2 Dr. Helen
10

Weng, the lead researcher,
noted, “Your eyes are a
window into what you
care about and we wanted
to know: Does looking
more at suffering in the
‘mind’s eye’ translate into
looking more at suffering
out in the real world, and
can this be done with less
distress? We found from
learning compassion meditation, the people who
were able to look more at
Robin Oaks
suffering also were able
to have less brain activity
in areas that usually signal distress – the amygdala, insula,
and orbitofrontal cortex. This may show that it is possible
to learn to be calm and balanced in the face of suffering by
practicing compassion meditation.”
However, recent findings concerning mindfulness techniques suggest that gratitude and compassion meditation
practices alone are not the most effective stress buffers
when sudden shock, trauma or emotionally challenging
events occur. So what can we do during these stressinducing times to help ourselves and others build resilience?
At present, all of our coping strategies are getting activated at the same time, which contributes to many of us
functioning outside of our “Window of Tolerance.” Dan
Siegel, a clinical professor of psychiatry at the UCLA School
of Medicine, and co-director of the Mindful Awareness
Research Center, coined this phrase to describe the state
at which we function well in the face of stressors. Survival
mode responses – fight, flight, freeze – are arousal states that
try to protect us when we perceive something threatening
or harmful, but are not meant to sustain us.
It is important to be aware that everyone has different
ways and degrees of coping. Certain stressors, but not others, can cause us to move beyond our tolerance capacity.
Behaviors that signal we are experiencing overwhelm or
shutting down include changes in energy levels and activity,
increases in irritability, anger outbursts, crying, worrying,
frequent arguing, judgmental opinions, and blaming of
others, along with physical complaints such as difficulty
relaxing or sleeping, digestive distress, and muscular pain or
tension. These reactions are normal in times of heightened
uncertainty about the future or fears about ensuring safety
for ourselves and others. When dealing with rapid change,
we feel helpless and out of control.
One of the reasons that practices targeting our thinking
Santa Barbara Lawyer
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patterns and emotional intelligence are so important, espebrush all over your skin, always in the direction of the heart,
cially in times of crisis, is because we are wired to interpret
moving from feet to head to activate the relaxation response
circumstances through a lens that is skewed to focus on
and move lymph. In Chinese Medicine, there are areas on
negative, not positive experiences. This adaptive evoluthe body known as acupoints, and, in Ayurvedic Medicine
tionary function, referred to as the “negativity bias,” infrom India, they are referred to as marma points. Chi or
volves our tendency to focus on, remember, and assimilate
prana move through these points and optimizing its flow is
negative, threatening information far
more readily than we process events
perceived as positive. Negative
events occupy far more bandwidth
than pleasant ones, fueling excessive
worrying and anxiety. Our brain’s
neuroplasticity provides the antidote
because we have the capacity to
engage in mind-body practices that
rewire our thinking and interpretation of events. Specific mindfulness
and attention practices help build
our capacity to handle challenging
life events, not because they calm
us down, but because they wake us
up. These practices empower us to
have choice, a sense of control, and
capacity to self-regulate our reaction.
Sharon Salzberg writes in Real Happiness: The Power of Meditation,
“Mindfulness helps us get better at
ersonaL ervice roM ocaL ttorneys
seeing the difference between what’s
onsider
or our
happening and the stories we tell
ourselves about what’s happening ersonal njurY eFerrals
stories that get in the way of direct
experience. Often such stories treat a
Maho Prentice LLP is a longstanding Santa Barbara firm which focuses
fleeting state of mind as if it were our
its practice on handling plaintiff personal injury cases. We welcome
entire and permanent self.” Physical
your referrals on matters of personal injury and wrongful death and pay
well-being and emotional well-being
referral fees per State Bar rules. Personal, trustworthy, and accessible,
are intimately linked. The following
is a list of mind-body practice tips and
we pride ourselves in exceptional client service, while obtaining
reminders for how to maintain peak
maximum results. We will speak with all potential clients free of charge
performance and foster resilience
and will handle cases anywhere in the State of California. Please
when circumstances feel precarious:
consider establishing a rewarding relationship with us.
• Structure: Create routines throughout your day that bring a sense of
structure when life otherwise feels
chaotic. Especially important is going to sleep at a consistent time each
night, and limiting screen time as
bedtime approaches. • Touch: Take
www.maho-prentice.com
Fifthian Building
a hot shower or bath before sleep(805) 962-1930
629
State
St.,
Suite
217,
Santa
Barbara,
CA
93101
ing. Try practicing body brushing
by lightly stroking with a soft bristle
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considered beneficial to health and well-being. Many who
have experienced acupuncture or massage (such as shiatsu
and foot reflexology), or practice yoga, know about these
ancient healing methodologies. Certain points are believed
to help emotional balancing. For instance, one located on
the mid-line near the center of the sternum, is named the
Sea of Tranquility. Gently resting your hands over this area,
which is above the thymus gland, and breathing slowly,
may be calming. • Nourish: Try to reduce or minimize your
intake of stimulants, caffeine, and sugar, which contribute
to tension and irritability. Nourish yourself with nutritious
foods during stressful times, and don’t skip meals or eat
too late. Drink plenty of clean spring water. • Unplug and
pay attention: Take technology breaks throughout the day.
Watch your reactive tendencies by paying attention to your
patience or impatience with uncertainty. For instance, notice how long you can wait to check who called or texted?
This can become an opportunity to practice where your
attention flows, and build your awareness muscle that can
counter reactivity. Can we stay mindful of what is actually happening, and not be swept away by thought? With
practice we can intentionally self-direct our attention; our
brain’s neuroplasticity means that we become whatever we
practice. • Movement and exercise: Move in place; do yoga,
qi-gong, tai chi, and martial arts; engage in running, walking
in nature and neighborhoods, dancing, biking, stretching,
laughing and shaking off tension. Yoga poses with forward
folding movements are particularly effective in calming and
activating parasympathetic (alert calm, rest, digest, restore)
nervous system responses. One useful stretch to clear tension from your neck and shoulders involves clasping both
hands behind your occiput and neck area and pulling slowly
back from your elbows, creating a stretch along the spine,
scapula, and upper shoulders. Now fold your elbows forward slowly until you are gently touching the sides of your
head. Do this cycle a few times while breathing in and out.
Arch slightly and fold forward a little further through each
repetition. • Enjoyment practices: Read a book, cook, build,
sew, watch something entertaining, listen to inspirational or
informative podcasts, play games, sing, create, play music,
learn a new skill, be in nature and experience awe. Hit the
pause button, especially if overthinking or excessive doing
becomes a norm. Notice when and what causes any type
of “overconsuming,” and curtail it. Set limits for how much
news you digest because news feeds our negativity bias,
which can lead to physical and emotional reactions similar
to bingeing and addictive ill effects.
• Acceptance and forgiveness: Accept feelings as natural.
Mirror for others, without judgment, what they may be
experiencing if they reach out for support. Mindfulness
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teacher and author Tara Brach advises that in times of loss,
fear, and uncertainty do not turn away from what you are
experiencing but “meet your edge, then soften.” Softening is
not surrender, but a capacity to be with and build a relationship with yourself and life that will empower, strengthen,
and enrich you. Efforts to resist feelings only make them
persist; building capacity involves practice. If you need a
helping hand, ask for it, and proceed with care. • Connection: Humans need interaction and relationship. Connect
with others, including animals, nature and whatever brings
you joy. Seek out those who can listen and be present with
your feelings. Find creative ways to honor any orders for
“physical distancing,” but keep socially connecting in a way
that meets your needs; laugh, cry, console, share, and support each other. • Come to your senses: As often as possible
through the day, pay attention to your breathing. Breathe
through your nose, and slow your breathing down. Practice
diaphragmatic breathing. Specialized clusters of neurons in
the brain continually monitor the various types of breath
characteristics (slow, rhythmic, or rapid patterns, sobbing,
yawning, gasping, laughing, sighing). Based on what patterns are detected, messages are sent throughout the body
so there is a coordinated reaction of all systems to signals
of either alarm or calm alertness. You have the power to intentionally adjust your breathing patterns and control your
physical and emotional experiences. Imagine spaciousness
behind your eyes, around your jaw, neck, shoulders, lower
back, hands and feet; with attention you can relax these
areas of chronic tension. Putting a smile on your face, even a
subtle “Mona Lisa” one, releases “feel-good” neuropeptides,
including dopamine, endorphins and serotonin, that calm
the nervous system and balance stress hormones. A smile is
contagious, in a good way; consider spreading it to others.
We are all experiencing together, on a global scale, rapidly
changing conditions that may create feelings of anxiety, fear,
anger, frustration, loneliness and uncertainty. Consider any
of these self-care well-being tips as your “first responders”
to build resilience and provide support to navigate these
challenging times. If anyone wants to share any beneficial
wellness practices, or has ideas for exploring well-being
topics that may be of interest to our legal community, feel
free to contact me.
“I am not afraid of storms, for I am learning how to sail
my ship.” - Louisa May Alcott
Robin Oaks has been an attorney for more than thirty years, and
for over twenty years has focused her legal practice exclusively on
conducting independent workplace investigations and mediations
in public and private sector work environments.
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SBCBA Members “Work from Home”

Samantha Baldwin’s associate staged a
“sit-in” in the middle of the hike

Tara Messing “working from home”
Russell Terry “working from home”

April Lavigne’s
new associate,
Copper, short on
computer skills,
caught napping
on the job

Jessica
Phillip’s
office mate

Environmental Defense Center staff meeting
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SB Women’s Lawyers celebrate Ann Anderson’s and Janean Acevedo Daniels’ birthdays
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featured in every Nativity
Scene gazing fondly at the
baby in the manger. Since
the real estate market has
been profoundly impacted
by the coronavirus, I engaged in some research
for this population and
discovered this pertinent
article:

Patron Saints in the
Time of a Pandemic
By Penny Clemmons, Ph.D., J.D.

A

s an elementary school student at Mt. Carmel
Academy in Chicago, I was an avid collector of
Catholic trivia and baseball trading cards. In fifth
grade, I learned, for the first time, I had a Guardian Angel.
There was a three foot tall painting hung over Sister Mary
Annette’s desk depicting a child crossing a bridge with a
lovely surreal image of an angel at his side. She told us we
each had our very own Guardian Angel and that during
class they sat next to us by our desks. If we misbehaved,
our angel was embarrassed in front of all the other angels.
If we didn’t whisper in class or pass notes, two of my
favorite pastimes, our Angel beamed. One day in religion
class, which came before English and Arithmetic, I raised
my hand and asked Sister Annette how she knew we had
angels. I quickly learned that if I wanted to advance to
fourth grade I better keep such questions to myself and
instead focus on trivia like patron saints and display my
new found knowledge at appropriate times to earn my A
in religion, which I did, however, I still got a C in conduct.
The Editors of Encyclopaedia Britannica tell us that “a
patron saint, is a saint to whose protection and intercession
a person, a society, a church, or a place is dedicated. The
choice is often made on the basis of some real or presumed
relationship with the persons or places involved. St. Patrick, for example, is the patron saint of Ireland because he
is credited with bringing Christianity to the Irish people.
In Roman Catholicism a person often elects a personal
patron saint during their confirmation.”
Our fifth grade clique of girls became committed to finding the coolest Confirmation name. I chose Lucy. Whether
it was my fondness of Lucy van Pelt or of Lucille Ball in
I Love Lucy, I don’t remember. St. Lucy was born around
283 in Italy and her name from the Latin lux meant light
or lucid and she became the patron saint of the blind. She
is considered a bearer of light in a time of darkness which
seems particularly appropriate during the pandemic.
There is also a patron saint for real estate sales. It is St.
Joseph, who was the husband of Mary, the Mother of Jesus.
You would recognize him if you saw him because he is
16

“Can’t Sell Your
Home? Bury a
Saint”

Penny Clemmons

BY BRENDON DESIMONE ON 13 JUL 2012
“People across the country, if not the globe, often bury
a small St. Joseph statue in the yards of properties they
hope to sell. Don’t look now, but St. Joseph might be
buried in your backyard.

Where to bury the statue
“Exactly how and where should St. Joseph be buried?
Some believe the statue should be deep-sixed head down,
facing the street. Others say St. Joseph should be buried
facing the house. And those without a yard simply plant
the saint in a flowerpot.
This much is certain: When the real estate market declines, sales of St. Joseph statues increase. ‘In
the past, we’ve seen some upticks in sales of the kits
whenever there’s a sign that the housing market is on
the skids,’ said Nicholas Cole, director of marketing for
a Charlotte, NC company that sells religious items online.
Cole was quoted by The New York Times in 2009 —
during a particularly low point of the real estate market.’”
So where could I find this kit for my realtor friends and
clients who are trying to sell their houses? Amazon, of
course.
After reviewing the specifics of the item, I reviewed some
questions and answers submitted by potential buyers:

Question:
This may be a silly question, but do I have to be Catholic?
We are Lutheran. Will this still work?

Answer:

I’m Lutheran. I buried my statue days before my house
listing went active. I buried it in the back yard...about 3 feet
Santa Barbara Lawyer
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from the house, upside down and facing the house. My
house sold within 24 hours and 5 showings. Showings 3
& 4 had a bidding war and I am under contract for higher
than list price. --just sharing my ex…
- By K. Roulette on January 7, 2015

Question:
What if I am selling it by owner - does there have to be
a for sale sign?

Answer:

There does not have to be a for sale sign - bury the statue
upside down either facing the property or facing the new
property - if a condo or townhouse - put it is a flower pot
When the house sells make sure you take the statue with
you to the new location.
- By Elaine Jones on July 31, 2014

phe, the dimensions of which we could not have imagined
except in a science fiction thriller. But here we are with
little control over the landscape. So for our well being and
the well being of our loved ones we need to take comfort
where ever we may find it. Whether it’s social distancing,
masks, Patron Saints and/or Gov. Cuomo’s daily briefings
take care of yourself and your others and stay safe. We are
all in this together.

References:
https://www.ncronline.org/news/spirituality/st-coronapatron-saint-pandemics
https://www.zillow.com/blog/cant-sell-your-home-burya-saint-91052/
https://www.catholic.org/saints/saint.php? saint_id=324
https://www.catholic.org/saints/saint.php? saint_id=324
www.catholic.org › saints › saint › saint_id=75

Question:
My home is far from the street, we have a very long
driveway. Should I bury St Joseph by the sale sign or should
I bring it closer to the house?

Answer:

Closer to the house. As I read the instructions it mentioned not to bury it very far away. If you were to bury
it to close to a neighbors house and they are trying to sell
theirs then it could very well help them instead of yours. :) I
buried mine just outside my flower bed off the front porch.
- By A. Johnson on June 22, 2015
So you now have the perfect holiday gift for your favorite
realtor or one in the family and it only costs $7.00 plus tax.
Truth is stranger than fiction.

Saint Corona
It’s incredible but it is seemingly true – there is a Saint
Corona and she is one of the patrons of pandemics,” according to the website of the Roman Catholic Diocese of
Lansing, Michigan.
Even more incredible, the Diocese claims, the remains of
the second-century saint are in northern Italy, the epicenter
of the recent outbreak of the coronavirus in Europe. The
diocese cites Gloria.tv, a website for Catholic news and
memes, as its source for the claims about St. Corona.
Not surprisingly, there are scholars who claim St. Corona
is not the patron saint of pandemics and may have been
invented but rather St. Edmund and St. Roch are the patron
saints of pandemics because they saved people from the
Plague.
At the time of this writing, the apex of Covid-19 is still to
come. It is a plague and we are all experiencing a catastroMay 2020

St. Joe on Amazon
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your estate won’t need to
go through probate after
you pass, a process that
would make your assets
and your planning distribution terms a matter of
the general public record.

Protecting Your Assets
and Privacy from Family
Members (and others)
When a Death Occurs
By John Ambrecht

Why California
trusts are not fully
private

W

hen it comes to estate planning, revocable living trusts are a popular tool for people looking
to establish inheritance instructions and avoid
subjecting their assets to the probate process after their
death.
Most people assume revocable living trusts offer two key
benefits: assurance their assets will be distributed according
to their wishes, and greater privacy protection over what
those assets and wishes are. Yet few realize that, under
California law, family members and other potential heirs
can still find out the exact terms of your revocable living
trust once the grantor passes, even if they’re not named as
beneficiaries. With complex family dynamics and intergenerational jealousy all too common, this privacy loophole
can leave your estate vulnerable to lawsuits by disgruntled
heirs who discover precisely what assets are in your trust.
As an estate planning and tax specialist in Santa Barbara
for the past 30 years, I’ve met many financially literate
families and business people who are surprised to learn that
these trusts do not provide the guaranteed asset shelter and
privacy they had assumed.
The good news is that, by becoming educated and taking a few precautionary measures, you can help preempt
potential problems with your revocable living trust and
give your estate plan a better chance of avoiding expensive
litigation or other family issues.

What is a revocable living trust?
For those who are new to the world of estate planning, or
simply need a refresher, a revocable living trust is a written
agreement that designates a trustee (or trustees) to manage
your assets after you die and distribute them according to
your wishes. The trustee can be someone you know and
who you can depend on to handle your affairs, such as a
spouse, or a paid professional.
These trusts are “living” because you create them while
you are still alive, and “revocable,” because you can change
or dismantle them at any time, provided you are mentally competent. Having a revocable living trust means
18

While revocable living
trusts do protect your privacy better than probate,
John Ambrecht
there is one major caveat.
Under California Probate
Code Section 16061.7, your trustee is required to notify all
of your heirs after you pass away, regardless of whether
you intended to leave them anything. Those heirs can then
request a copy of your revocable trust and find out exactly
what’s in there and who’s inheriting what!
Think about that for a second. Imagine you want to
leave the bulk of your estate to your current spouse, but
you have children with a prior spouse and they are hostile
to the idea. Armed with the information about your trust,
those children could sue your estate after you pass in an
attempt to divert the inheritance to themselves.
Or perhaps you want to leave only a small portion of your
estate to your children to encourage self-reliance, and give
the rest to charity. Again, your kids or other heirs might
disagree and file a lawsuit after they find out.
Time and again I’ve seen inheritance battles tear families
apart and leave individuals financially hobbled. Believe me,
it’s worth taking time now to ensure your posthumous
wishes will be honored and protected.

How to safeguard your trust and estate
Thankfully, you can still harness the benefits of a revocable living trust AND avoid California’s privacy problem
by establishing your trust in another state.
Nevada, South Dakota and Delaware, for example, do not
require trustees to give notice to all heirs after the grantor
dies, and therefore provide better protection. Of course, you
will have to find a trustee in that other state. This can easily
be arranged by hiring a professional trustee, although the
annual fee can range from $3,500 to $7,000, or even more,
depending on what you want the trustee to do.
One way around this expense is to keep your trust in
Continued on page 30
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Dance,
Humanitarianism &
Risk Management
By Erin Parks and Amy Cluck

M

ore and more, the differences between us are
over-emphasized, and intangible walls are
erected to separate. For this reason, it is important to find ways to minimize such divisiveness and encourage connection. Dancing is one way because it encourages
social bonding. “...[W]hen people dance in a group, they
experience a blurring of the self into their groups due to
the synchronization that occurs while dancing. Synchrony
dissolves the separateness, bonds us, and expands our sense
of self.” (Bonnie Marcus, 11-21-2019, https://thriveglobal.
com/stories/the-power-of-dance-to-heal-and-unite/).
World Dance for Humanity (WD4H), a local non-governmental organization (NGO), uses dance in an explosion of creativity, to bridge cultures, and create bonds that
transcend differences and connect people—one step at a
time. WD4H provides dance classes, performs in parades
and festivals, and teaches dance to the disabled and senior
communities in Santa Barbara. When WD4H visits Rwanda,
Africa, a busload of mostly Santa Barbarians travels up red
dirt roads to mountainous villages, and the first thing that
happens is a joyous celebration of dance that erases the
geographical miles and social-ethnic differences.
WD4H promotes the development of business opportunities in small cooperative communities in Rwanda. With support from WD4H, under the direction of African Blessings,
its implementing partner in Rwanda, cooperative members
develop and run businesses suited to their talent and market
needs. Currently, WD4H supports 11,000 people, in 28 cooperatives in remote sections of a country recovering from
genocide, intent on forgiveness and reconciliation.
The Rwandan government recently assessed the impact
that NGOs are having on the lives of their people. African
Blessings, in partnership with WD4H, ranked No. 1 for their
work in helping people lift themselves out of poverty over
some of the world’s largest NGOs: World Vision, Heifer,
Partners in Health, and the United States Agency for International Development (USAID). The success of WD4H in
transforming people’s lives stems from building trust, unity
and sustainability through education, agriculture, leaderMay 2020

Erin Parks (center front row), Amy Cluck (far right top row) & other
travelers at Murindi Cooperative, Rwanda, July 31, 2019.

ship training, community support, and business programs.
Volunteer members from WD4H’s Santa Barbara community regularly travel to Rwanda to meet with cooperative
leaders to discuss their progress and challenges, to connect
with students and of course, to dance. In July 2019, along
with twenty other travelers, the authors of this article, Santa
Barbara attorney and WD4H legal advisor, Erin Parks, and
Amy Cluck, Physical Therapist and writer, joined WD4H
on its humanitarian journey to Rwanda. They traveled on
a private bus to cooperative communities on the outskirts
of the cities, often in remote mountainous regions, to learn
more. They met villagers who sewed beautiful dresses,
made handmade crafts, baked bread, ran cafes and farmed.
Travelers also had the opportunity to meet the students
that they support with academic scholarships. Despite
language barriers, they communicated through translators,
hand-signals and shared emotions to learn about each cooperative’s work and culture. WD4H created an amazing
opportunity for its volunteer travelers to experience the
wonder and gift of global humanitarianism.
WD4H’s orchestration of its July 2019 humanitarian
undertaking in Rwanda appeared almost effortless. All
the travelers had to do was be “present”. And yet, WD4H,
as a professional NGO puts a lot of preparation into its
Rwanda trips. Foreign travel, whether a humanitarian trip,
or independent wandering, is always fraught with potential
hazards—sickness, theft, bodily injury. What if a bus accident occurs? An assault? Or worse? The question arises,
to what degree is a NGO responsible for the security and
safety of its travelers on humanitarian trips self-financed
by volunteers?
Continued on page 26
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Criminal Justice

The Exaggerated
Death of Insanity
By Robert Sanger

T

here has been much written about the potential
end of the insanity defense in light of the recent
Supreme Court decision in Kahler v. Kansas1. That
is not necessarily the case. As Samuel Clemons famously
wrote in a letter to a journalist who inquired of his health:
“The report of my death was an exaggeration.”2 So too is
the report of the death of the insanity defense.
The opinion in Kahler v. Kansas by Justice Kagan is nuanced and can give rise to various future arguments on issues relating to mental states in criminal cases. As such, it
is worth taking some time to understand. In addition, as a
matter of the politics of the United States Supreme Court,
it also bears analysis. So, in this Criminal Justice column we
will take a look at the opinion and the possible implications
for both mental defenses in criminal law, as well as the
direction of the Supreme Court itself.

Kahler v. Kansas: The Implications for Mental
Defenses
Before the opinion was delivered in Kahler v. Kansas, there
was much discussion about the possibility that a decision
of the United States Supreme Court refusing to accept the
Petitioner’s argument would be the end of the death penalty
in the United States.3 Once the opinion of Justice Kagan
was issued on Monday March 24, 2020, the Associate Press
issued an article that reported some details of the case as
well as the conclusion that the Petitioner lost under Kansas
law. However, the decision was interpreted as being the
end of the death penalty. The Wichita Eagle, reprinting the
AP report, ran the headline: “The Court Sides with Kansas,
Rules States can Bar Insanity Defense.”4
It was not as simple as that. The opinion in Kahler does
not end mental illness defenses, including defenses to culpability during trial or at sentencing as mitigation. Kahler
addresses only whether, in a state that has such protections,
the Constitution requires that a person be exonerated if the
person cannot tell right from wrong when committing the
crime. This is more than a nuance. So read, the case actually
preserves challenges to statutory schemes that might bar
20

defenses to mental states
issues or which ban the
insanity defense where
other mental health issues
are not part of the statutory scheme.
It is important to read
Kahler v. Kansas for what
it says and what it doesn’t
say. At issue is not whether psychiatric defenses to
mens rea – that is, criminal
intent – can be banned. In
Robert Sanger
fact, the Kansas insanity
scheme is considered in
light of the fact that mental health defenses are recognized. In Kansas, psychiatric
testimony can be considered in determining whether or not
the defendant had the mental state required for murder.
Psychiatric testimony can also be considered in determining
the extent of the punishment.
In that overall context, the Court ruled on whether the
form of an insanity defense, that went beyond whether
or not there was intent, was constitutionally required. In
particular, the Court considered whether the 19th century
M’Naghten5 insanity test, focusing on a cognitive and “moral” defenses, was required. This insanity defense is based
on the finding that a defendant did not know the nature
and quality of the act or did not know that it was “morally” (or, sometimes, “legally”) wrong. The Court simply
held that it was not the business of the Supreme Court to
determine whether that specific defense would be required
by the Due Process clause of the Constitution.6
The Kansas law was challenged because it had repealed
the latter test of knowing that the act was “morally” or
“legally” wrong. The Court had considered a previous
challenge to Arizona law in which the challenge was to
including that provision, but not including the provision
that a person not know the nature and quality of his or her
act.7 However, the Court also made reference to Leland v.
Oregon8 where it held that the insanity instruction based
on the “moral” prong was Constitutional. Basically, taken
together, the Court declined to say either cognitive aspect
(nature and quality or wrongfulness) was Constitutionally
required.
The Court specifically found that the Kansas law, although it eliminated the specific M’Naghten test, allowed
testimony regarding the cognitive aspects of a mental health
defense in its defense to mental elements of the offenses.
Kansas law provided that, “[i]t shall be a defense to a prosSanta Barbara Lawyer
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ecution under any statute that the defendant, as a result of
mental disease or defect, lacked the culpable mental state
required as an element of the offense charged.”9 The Court
pointed out that evidence relating to whether a person
did not know the nature and quality of his or her acts, or
whether a person did not know that the act was morally
wrong, could still come in under mental disease or defect
relating to mental state. In that view, Kansas simply eliminated a stand-alone version of insanity based solely on the
cognitive M’Naghten criteria.
The Court also recognized that medical and psychiatric
opinions have changed over the centuries. Quoting from
Leland Justice Kagen wrote, “[P]sychiatry,” we first noted,
“has made tremendous strides since [the moral incapacity]
test was laid down in M’Naghten’s Case,” implying that
the test seemed a tad outdated. But still, we reasoned, “the
progress of science has not reached a point where its learning” would demand “eliminat[ing] the right and wrong test
from [the] criminal law.” Thus, even though the cognitive
defenses could come in under mental disease or defect,
there was no reason to require the separate M’Naghten test.
The context is everything because the Court did not hold
that the mental health defenses could be abolished from
the criminal law. The Court simply held (so it could be argued in the future) that, where a state provided meaningful
mental health defenses to the substantive crime and where
it also provided for the consideration of mental health issues at sentencing, there is no Constitutional requirement
that there also be a defense based on an express cognitive
insanity test (knowing the nature and quality of the act or
knowing it was morally or legally wrong). In other words,
it can be argued that it still has to matter that a person
was mentally impaired in a sense that either negated or
diminished the intent required to be proven for a particular
offense, and mitigating mental health issues have to matter,
or at least be considered, at sentencing.
Interestingly, Justice Kagen did not cite the opinions she
joined in Hall v. Florida10 or Moore v. Texas11 in which the
Court held that psychiatric and medical standards relating
to intellectual disability not only change with more knowledge, but that those standards should weigh significantly
in the Court’s determination of what the legal standard is
for eligibility for the death penalty. Nevertheless, while the
Kahler opinion dwelled more on the experimental nature of
developing state law, the opinion did talk about the evolving
standards in the medical profession regarding “insanity.”
The American Psychiatric Association and the American
Psychological Association filed a joint amicus curie brief in
Kahler supporting the medical basis for the cognitive aspects
of the insanity defense, although it is well established that
May 2020

insanity is a legal term and not a medical one. Kansas still
allows psychiatric evidence relating to cognitive issues
under the mental disease or defect statute pertaining to
mens rea, and, to the extent that the Court is holding that
a separate “insanity” test is not required, it seems that the
Court would still accord respect to medical opinions as to
what would be relevant to criminal responsibility. Therefore, absent the mental disease or defect test which would
seem to accommodate modern medical opinion, it could
be argued that, under Kahler, repealing insanity would be
unconstitutional.

Kahler v. Kansas: The Effects on United States
Supreme Court Practice
Having said all of that, it is disconcerting to see that Justice
Kagan had written the majority opinion joined by the five
conservative justices. This is even more disturbing in light of
the fact that the Court already has the strongest conservative composition since the 1930’s. The core conservatives of
that era of the Court, from 1932 to 1937, were often referred
to as the Four Horsemen of the Apocalypse.12 The “Nixon”
Court (replacing Chief Justice Warren with Burger and appointing Blackmun, Powell and Rehnquist) was the beginning of an inexorable move away from individual rights.
The conservative majority of the Court persisted following
the appointments by subsequent Presidents. The effect
was only slightly tempered in some areas by a “moderate”
swing vote but, an empirical evaluation of cases over the
last fifty years, shows that the Court has overwhelmingly
ruled in favor of corporations, employers, the wealthy and
the government over the individual.
Adam Cohen, in his just released book Supreme
Inequality,13 has chronicled, case by case, how the Court
has ruled to undermine the right to counsel in criminal
cases both during questioning and after commencement
of proceedings; undermined the right against unreasonable
search and seizure, including cases involving collection of
DNA, the use of illegally seized evidence, the expansion of
stop and frisk and discriminatory search policies without
particularized suspicion; the reduction of standards for
competent representation; the permission of plea bargaining under coercive circumstances; the allowance of a trial
penalty; the toleration of excessive sentencing leading to
mass incarceration; and the imposition of the death penalty
without close scrutiny. All of this occurring while the court
was more inclined to grant relief in white collar cases to
corporate executives.14
As devastating as this has been to individual rights and
liberties and to the poor and unempowered, there has
been a “moderate” swing vote on the Court until Justice
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Kavanaugh replaced Justice Kennedy. Most of the damage
prior to the 2019 Term of the Court has been done in five to
four decisions and has been incremental. However, by the
same token, the worst damage has been averted by having
that swing vote. Miranda, Gideon, Mapp, Katz and other
core Supreme Court precedents were undermined but not
overruled. With Kavanaugh now on the Court, even that
restraint is in danger. The “Nixon” Court and its successors
to this day, have not adhered to conservative jurisprudential
values. Some of the decisions have been made of whole
cloth and sometimes have overruled or ignored precedent
to remake settled law to achieve a conservative political
result.15 So seeing Justice Kagan not only join but lead the
current five Horsemen of the Apocalypse16 is disappointing.

Kahler v. Kansas: The Effects on California
Of course, we can expect that some politician will try to
repeal the insanity defense as a knee-jerk reaction somewhere in the United States. In California, we had a more
modern test for insanity based on psychiatric principles17
but the old M’Naghten test was reinstituted by Proposition
8 in 1982.18 As such, a repeal would have to be by another
ballot initiative or by a super-majority of the legislature
and signed by the governor. Furthermore, the California
Supreme Court rectified a drafting error that would have
reinstituted the even older “wild beast” test since the language of the Proposition made “knowing and understanding
the nature and quality” of the act conjunctive with “knowing
and understanding that [it] was morally or legally wrong.”
The Court said that the drafters and, therefore, the voters
must have meant that the test was disjunctive so that either
prong would be sufficient.19
Nevertheless, the result is that our law is similar to the
one that the petitioner in Kahler argued was constitutionally
required and, as to which, the Court disagreed. If the procedural challenges could be met to repeal the insanity defense
enacted by Proposition 8, we still have the argument that
a fair reading of Kahler requires even more deference to
psychiatric defenses at trial and sentencing than we have in
California absent the M’Naghten insanity defense. We could
certainly argue that, absent a robust incorporation of the
cognitive standards into the defense of mental states, we
are not in Kansas anymore – that is, in California without
insanity, we lack the strengths of the Kansas scheme held
acceptable absent the M’Naghten insanity defense.
The California Supreme Court did not reach the constitutional issues in People v. Skinner while upholding the
disjunctive interpretation of the conjunctively worded law
enacted by the voters.20 However, the Court made its ruling by acknowledging that some sort of defense regarding
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mental elements and the M’Naghten rule, in particular, were
time honored in California and were repeatedly upheld
by the California courts. The “constitutional grounds” not
reached were also not specified as to the extent that they
were based on the State or Federal Constitution. Therefore,
it is still open to argument that, in California, the insanity
defense and our mental defenses to mens rea are protected
by a ill-worded ballot initiative, California Supreme Court
precedent and independent state constitutional grounds.
Other states may not have all, or any, of that going for them.

Conclusion
Having said that, as a matter of considered opinion, the
Kahler case just makes it all the more clear that is a bad time
for federal Constitutional law. When I was in college in the
1960’s, it was a time of excitement in the law for the rights
of the poor and unempowered. That changed and during
the last fifty years, for some of us, the changes have been a
fairly constant stream of disappointing decisions from the
United States Supreme Court. The decisions incrementally
took away from a jurisprudence that placed law between
the powerful and the individual. We have seen outright
repeal of fundamental protections held in abeyance while,
nevertheless, watching them be chipped away, case by case.
I argue above that Kahler should be interpreted as “merely”
chipping away (and, even more optimistically, enhancing)
fundamental rights relating to criminal liability. But, let’s
face it, Kahler is a disappointing step toward acceding to
the Court the right to repeal (or, just as significantly, approving repeal by legislative majorities) of some of the
fundamental aspects of the rules of law that protect the
poor and unempowered.
Let’s hope it is not too late to change course.
Robert Sanger is a Certified Criminal Law Specialist (Ca. State
Bar Bd. Of Legal Specialization) and has been practicing as a
litigation partner at Sanger Swysen & Dunkle in Santa Barbara
for over 46 years. Mr. Sanger is a Fellow of the American Academy of Forensic Sciences (AAFS). He is a Professor of Law and
Forensic Science at the Santa Barbara and Ventura Colleges of
Law and an Associate Member of the Council of Forensic Science
Educators (COFSE). Mr. Sanger is Past President of California
Attorneys for Criminal Justice (CACJ), the statewide criminal
defense lawyers’ organization and is a Director of Death Penalty
Focus. The opinions expressed here are those of the author and
do not necessarily reflect those of the organizations with which he
is associated. ©Robert M. Sanger.
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Endnotes
1 589 U. S. ____ (March 23, 2020).
2 Gary Scharanhorst, Mark Twain: The Complete Interviews, University of Alabama Press, (2007) quoting an article by Frank Marshall
White, “Mark Twain Amused,” New York Journal, June 2, 1897, p.1.
Since Twain’s words are often misquoted, it is worth pointing out
that White’s quote came directly from a letter to him from Twain
in Twain’s own handwriting dated May 31, 1897. A photograph
of the letter can be found at: http://twainquotes.com/Death.html.
3 See, e.g., Eric Roytman, Kahler v. Kansas: The End of the Insanity Defense? , 15 Duke Journal of Constitutional Law & Public Policy
Sidebar 43-58 (2020); and Garrett Epps, Does the Constitution
Guarantee a Right to an Insanity Defense? , The Atlantic, October
6, 2019.
4 Wichita Eagle, March 24, 2020.
5 M’Naghten’s Case, 8 Eng. Rep. 718 (H.L. 1843).
6 The Court also denied the Eighth Amendment challenge on the
grounds that it was not raised properly below. Opn. Fn. 4.
7 Clark v. Arizona, 548 U. S. 735 (2006).
8 Leland v. Oregon, 343 U. S. 790 (1952).
9 Kahler opn. Quoting Kan. Stat. Ann. §21–5209 (2018 Cum. Supp.).
10 134 S. Ct. 1986 (2014).
11 137 S. Ct. 1039 (2017).
12 The solid core of conservative members of the Court were Justices
Pierce Butler, James Clark McReynolds, George Sutherland, and
Willis Van Devanter.
13 Adam Cohen, Supreme Inequality: The Court’s Fifty-Year battle for a
More Unjust America, Penguin Books (2020).
14 Id., see pp. 267-307. Cohen also analyzes the Supreme Court
cases over the last fifty years on civil rights law, protection of
the poor, education, campaign finance principles of democracy,
workers’ rights and corporations He demonstrates conclusively
that the Court has been not only an apologist, but has been an
engine of change increasing the power of business, government,
the donor class, employers and the already empowered over the
individual.
15 An argument for another time but start with Bush v. Gore 531 U.S.
98 (2000).
16 And, the five are all men, Roberts, Thomas, Alito, Gorsuch and
Kavanaugh.
17 People v. Drew 22 Cal.3d 333 (1978).
18 Adding Pen. Code, § 25, subd. (b), relevant here, among other
things.
19 People v. Skinner 39 Cal.3d 765 (1985).
20 Skinner 39 Cal.3d at 771-775.
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Ahlman and Anaya, continued from page 9
of residency. However, if it has been more than five years
since they immigrated, and they have not yet become a
U.S. citizen and receive means-tested benefits then the
sponsor may be liable. Previously government agencies
did not prioritize enforcing the sponsor liability; however,
things may change as the number of people that apply for
federal means-tested benefits increase during this pandemic.
Noncitizens and their families must navigate several complicated issues before deciding whether they can receive
government assistance due to COVID-19’s impact on the
economy. The federal government has not provided any
clear guidance to address the concerns of the immigrant
community during this pandemic.
This article was last updated on April 10, 2020. Given the rapidly
changing environment due to the global coronavirus pandemic, the
information contained herein may no longer be current.
Andrea Anaya is an associate attorney with Kingston, Martinez
& Hogan LLP. She practices immigration law, specializing in
family-based immigration, deportation/removal defense, crimmigration, post-conviction relief and federal immigration litigation.
She is licensed by the State Bar of California and is a member of
the American Immigration Lawyers Association. Andrea can be
reached at andrea@kmhimmigration.com.
Tanya Ahlman is a Junior Partner at Kingston, Martinez &
Hogan LLP. She is a Certified Immigration and Nationality Law
Specialist recognized by the State Bar of California. Tanya practices immigration law, specializing in representing employers and
employees in employment-based immigrant and non-immigrant
visa petitions, as well as post-conviction relief. Tanya can be
contacted at tanya@kmhimmigration.com.
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activities include frequent service as a family law settlement master. He coaches mock trial for Santa Barbara
High School. Allan is also board president of Los Padres
ForestWatch, a local environmental non-profit dedicated
to protecting our local public lands.
***

Whalen Bryan Inc., a premiere Executive and Legal staffing company in Ventura and
Santa Barbara County, welcomes
Bryan Whalen as the newest
member of their team. Bryan is
the son of Kathi Whalen who
founded the company over 30
years ago. Bryan and Kathi come
from a family that has always
enjoyed working together and
acting as a resource for the community. Both describe themselves and their company as
relationship-oriented. This drive to connect people comes
from their long lineage of family members who had the
same desire. Bryan has a Doctor of Philosophy from the
University of Adelaide and previously worked as an editor
in chief for ENDPAIN, a lifestyle brand headquartered in
Los Angeles. Bryan applies the same work ethic and technical skills he used working as an editor to discover talents
across a wide field of networks in the legal, accounting,
and marketing sectors.
***
Family law attorney Allan S.
Morton, formerly with Fell,
Marking, Abkin, Montgomery, Granet & Raney, has retired from Family Law litigation
practice and is now offering his
services exclusively as a family
law mediator. Allan is a certified
family law specialist. He is a
UCLA Law graduate, class of ’68,
and attended Cornell University
as an undergraduate. Allan has
been active in the bar association’s family law section and
has served on the bar association’s board. His volunteer
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Effective April 6, 2020, the Law Office of Renee M.
Fairbanks, P.C. has relocated its Santa Barbara office to
15 W. Carrillo Street, Ste. 211, Santa Barbara, CA 93101.
The firm looks forward to returning to a great building with
great people from our legal community.
***
Fell, Marking, Abkin, Montgomery, Granet & Raney,
LLP is pleased to announce that
Clark A. Lammers has become
a partner of the firm. Clark joined
the firm in 2015 after practicing with boutique firms in San
Francisco and Santa Barbara, and
he continues his practice within
the litigation department at the
firm, with an emphasis in family
law matters. Clark received his
J.D. from the University of San
Francisco School of Law and his
undergraduate degree from the
University of Michigan.
The firm is also pleased to announce that Claire K. Mitchell
joined the firm in October 2019
as a litigation associate. Claire
recently moved to Santa Barbara after two years of practice
at O’Melveny & Myers in Los
Angeles. She received her J.D. from the University of Virginia and her undergraduate degree from the University of
California, Berkeley.
***
Ambrecht & Associates is delighted to welcome Elizabeth Mackey-Sall to its accomplished team of attorneys.
Mackey-Sall is a California licensed attorney and estate
planning expert who spent six years managing her own
private practice in the San Francisco Bay Area before moving
Santa Barbara Lawyer
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to Santa Barbara. She is passionate about counseling clients on
all aspects of estate planning and
administration, including wills,
revocable and irrevocable trusts,
advance health care directives,
powers of attorney, charitable
giving, probate administration,
conservatorships, and other
complex estate planning services.
An alumna of Southwestern
Law School, Mackey-Sall earned
numerous scholarships and honors while pursuing her studies, and graduated Magna Cum Laude with a Public Service
Distinction in 2013. She then served as a professor of law
and taught the school’s bar exam preparation program
before launching her own law practice in 2014.
***
Trusted Legal is pleased to
welcome Virginia Fuentes to its
powerhouse team of attorneys.
Fuentes is an expert business
coach, employment lawyer and
workplace investigator. Prior to
joining Trusted Legal she ran her
own law firm, providing employment and business consulting to
local firms, as well as independent investigation services to
colleges and universities.
A graduate of Santa Barbara & Ventura Colleges of Law,
Fuentes previously served as the colleges’ Academic Services and Title IX coordinator, overseeing the institution’s
response to reports of sex discrimination. The experience
gave her in-depth understanding of how organizations
can best prevent and defend against workplace and sexual
harassment complaints.  
In addition to her skills in law and business coaching,
Fuentes is a master educator. She teaches Bar Studies at
the Santa Barbara & Ventura Colleges of Law, and employment and business law at UC Santa Barbara Extension. At
Trusted Legal, she will spearhead a series of informational
workshops for businesses on understanding the latest in
employment law and best practices.
In her spare time, Fuentes enjoys giving back to the
community. She is a volunteer attorney at the Legal Aid
Foundation of Santa Barbara County, providing free legal
May 2020

assistance to low-income families, people with disabilities,
seniors, and survivors of abuse.
***
Casa Serena, at its 60th birthday celebration at the
Rosewood at Miramar Beach in Montecito, presented
Herring Law Group with its first annual Leadership in Excellence Award. Casa Serena’s mission is to “help women
and their families recover from addiction by providing
evidence-based treatment services while building community, instilling self-determination, and empowering them
with educational opportunities and financial literacy.” It
has given thousands a firm foundation on which to begin
their recoveries from addiction and abuse.
HLG has for years proudly supported this important local
organization as its “signature” non-profit. Its Executive Director, Erin Schaden, has generously donated hundreds of
hours to Casa Serena, and presently serves as the President
of its Board of Directors. HLG continues as a solid donor,
and also facilitated a recent grant through the AAML Foundation toward providing pro bono legal services to Casa
Serena’s residents. Greg Herring was named a Fellow of
the AAML (American Academy of Matrimonial Lawyers
– aaml.org) in 2006 and has served as the President of its
Southern California Chapter.
***
If you have news to report such as a new practice, a new hire or
promotion, an appointment, upcoming projects/initiatives by local
associations, an upcoming event, engagement, marriage, a birth
in the family, etc., the Santa Barbara Lawyer editorial board
invites you to “Make a Motion!” Send one to two paragraphs for
consideration by the editorial deadline to our Motions editor, Mike
Pasternak at pasterna@gmail.com. Any accompanying photograph
must have a minimum resolution of 300 dpi. Santa Barbara
Lawyer retains discretion to publish or not publish any submission
as well as to edit submissions for content, length, and/or clarity.

Lawyer Referral Service

805.569.9400
•

Santa Barbara County’s ONLY State Bar Certified
Lawyer Referral Service, A Public Service of the
Santa Barbara County Bar Association
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Parks and Cluck, continued from page 19
WD4H is a prime example of how a grassroots NGO
should operate. It routinely adopts safety measures in its
planning and provision of health, safety and security for
travelers. Trip schedules are modified to avoid contagious
disease outbreaks and civil unrest. Unlike WD4H, some
NGOs may overlook the necessary steps to protect the
board and organization against liability should something
go wrong. This could have devastating effects, not just to
the volunteer travelers, or the NGO, but to the recipients in
desperate need of support. What should NGOs do to shield
themselves from legal action that could result in insolvency
and cut off aid to the people they support?
There used to be the misconception that liability waivers
are not worth the paper they are written on. Over time, this
erroneous notion was replaced by the equally false belief
that waivers can offer total liability protection under all
circumstances. Neither belief is correct. Exculpatory agreements are one effective risk management tool.
Exculpatory agreements have two primary protective
purposes:
1. Contractual exculpation, which uses contract law
principles (waivers and releases are contracts) to
excuse an organization for its simple negligence;
and
2. Providing real evidence of the organization’s warning of inherent and other risks thereby triggering
the common-law assumption of risk (AOR) defense
under tort law.
Frequently, exculpatory agreements are combined with
and/or accompanied by such contractual risk management
tools as indemnification agreements, covenants not to
sue, a severability clause, a venue and jurisdiction clause,
a mediation/arbitration provision, and an assumption of
risk statement.
In California, waivers of liability are generally valid,
except when involving the public interest. Society and the
law attempt to balance a person’s right to recover damages
for the negligence of another, and the ability of a business
to conduct an activity that carries with it an amount of
risk without being subjected to lawsuits every time somebody is hurt, or property is lost or damaged. Exculpatory
agreements may be invalidated by courts if found to be
unreasonable in any way.
Provisions of liability waivers must be closely scrutinized
and strictly construed against the party seeking to rely on
it. Courts require the exculpatory clause to be clear and un26

ambiguous. A well-written, properly administered waiver,
voluntarily and knowingly signed by an adult, can protect
the drafter of the waiver from liability for injuries resulting
from ordinary negligence. Any such release must clearly, explicitly, and comprehensibly set forth, to an ordinary person
untrained in the law, the intent and effect of the document.
The inclusion of the term “negligence” is not required if the
agreement’s intent is reasonably clear. Waivers printed in
faint or small font, or in an inconspicuous place (deep in a
document, on the back of a page, etc.), are less likely to be
held enforceable. The most common reason waivers are
not enforced is because they are poorly written.
California will not enforce waivers intended to protect
against liability for gross negligence, reckless conduct, willful/wanton conduct, or intentional acts. The seminal case
addressing this issue originated in Santa Barbara. At issue in
City of Santa Barbara v. Superior Court (2007) 41 Cal.4th 747,
was whether a liability waiver can be effective as to ordinary negligence under California Civil Code section 1668, as
interpreted by the decision in Tunkl v. University of California
(1963) 60 Cal.2d 92, but not as to gross negligence. In City
of Santa Barbara, California’s Supreme Court concluded
that an agreement made in the context of sports or recreational programs or services, purporting to release liability
for future gross negligence, generally is unenforceable as a
matter of public policy. The ruling means that despite the
wording on waivers people sign in order to participate in
sports and other activities, the providers can be held liable
if an accident was caused by gross rather than ordinary
negligence. (City of Santa Barbara, supra, at 750-751.)
The current state of the law in California suggests that
liability waivers will protect NGOs like WD4H, and other
activity providers, but only to the extent discussed above for
ordinary negligence and not gross negligence, recklessness,
or intentional acts. A waiver/release will only by upheld if
all of the following conditions are satisfied:
1. The injury arises from risks stated in the waiver/
release contract (“known and unknown risks” and
inherent risks of an activity), or from simple negligence.
2. The waiver/release is properly drafted or worded
according to the laws of California.
3. It does not violate any state laws or public policy.
The legal lesson to be gleaned is that NGOs cannot
rely solely on an exculpatory agreement as protection
from lawsuits. The practicable take-away is that NGOs
Continued on page 28
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THE OTHER BAR NOTICE

Meets at noon on the first and third Tuesdays of the month at 330 E. Carrillo St. We are a state-wide network
of recovering lawyers and judges dedicated to assisting others within the profession who have problems with
alcohol or substance abuse. We protect anonymity. To contact a local member go to http://www.otherbar.
org and choose Santa Barbara in “Meetings” menu.

2020 Bench and Bar Meetings
As Presiding Judge, the Honorable Michael Carrozzo has set the schedule for the Bench and Bar Meetings that
will take place as follows:

May 21, 2020 • August 27, 2020 • November 19, 2020
The May 21st meeting will not be an in-person meeting. Details to follow in the SBCBA eNewsletter.
These Bench and Bar Meetings provide a forum for local members of the Bar to engage in an informal dialogue
with the presiding judge as a means of raising issues and concerns that may not otherwise be addressed. All
attorneys and paralegals are welcome to attend.
For any practitioners wishing to submit agenda items for consideration before any of the scheduled meetings,
please email those items to Ian Elsenheimer: Ielsenheimer@aklaw.net
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Colleges of Law

must continue to be organized, thorough, and prudent
in planning humanitarian trips and other activities. In the
unfortunate occasion that someone gets injured and a suit
for negligence is lodged, if the court refuses to enforce the
waiver, the court will look to see whether the NGO acted
reasonably and prudently when determining whether the
NGO can be held liable. Each humanitarian trip calls for a
unique location-specific plan for the preventive measures
necessary to protect against potential risks to the well-being
of trip volunteers.
In order for waivers to provide as much protection from
legal claims as possible, WD4H adopted an orientation program for all volunteer travelers that serves several functions:

for a primer on electronically stored information (ESI)—the most common form of
evidenceıand discovery. The discussion will
cover diverse types of ESI, where to find it,
when to preserve it, how to request it and
how to provide proper oversight to clients
along the way.
When: May 21st, Noon
Join the Zoom Meeting:
https://tcsedsystem.zoom.us/j/383141098
Meeting ID: 383 141 098
or:
https://www.eventbrite.com/e/virtual-mcleediscovery-is-discovery-tickets-102289566848

•

it is a good way to educate volunteers about WD4H
Rwanda trips;

•

it helps orient the volunteers to WD4H programs
and procedures;

•

it allows WD4H to provide any necessary safety
training for the volunteers; and

•

it provides a setting for WD4H to ask volunteers
to sign its waiver and release.

A new custom waiver/release drafted specifically for
WD4H is signed before each trip even if one is on file from
a previous trip.
If a court enforces liability waivers, then NGOs like
WD4H will likely be protected from ordinary negligence.
But even if a court does not enforce such an agreement,
the signed document may be used for other purposes, such
as showing that the volunteer traveler assumes the risk
involved in a humanitarian trip. While NGOs are wise not
to depend on a liability waiver as a sole source of protection, they are one important arrow in the quiver of risk
management tools.
		
If you would like to learn more about the authors or their work
with WD4H, please visit www.erinparks.com and www.WorldDanceforHumanity.org.

28

Santa Barbara Lawyer

FOOD FROM THE BAR
Each summer, the legal community
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to end hunger for children
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1 in 5 experience food insecurity.
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May 2020

29

Feature
Ambrecht, continued from page 18
California and then arrange for it to transfer all of its assets
to a trust in another state after you pass. This eliminates,
or at least minimizes, trustee fees until that transfer takes
place. This ensures your heirs cannot see the actual terms
of your out-of-state trust because that trust is subject to the
other state’s laws and the terms are private. A California
lawyer can attempt to see your California trust and try to
discover the terms of that out-of-state trust, as it will be
a remainder beneficiary, but the out-of-state trust is still
protected by that other state’s laws and not to be shared.

Other advantages of out-of-state trusts
In addition to privacy, there are two other major benefits
to making out-of-state trusts part of your estate plan.
For one, assets kept in an irrevocable out-of-state trust
after the grantors die, including any interest earned, will not
be subject to California income taxes. That leaves a greater
portion of income for your beneficiaries, particularly those
living outside of California. (Nevertheless, trust beneficiaries residing in California will still be required to pay state
income tax on any trust distributions.)
Secondly, if your heirs somehow do uncover the terms of
your out-of-state trust and want to contest it, they’ll have
a harder time doing so from California. In fact, litigation
lawyers have told me they hate it when people establish
trusts in other states because it makes pursuing a lawsuit
much harder.
Taking these steps to protect your estate may sound
complex, but it’s easy with the right professional help.
Time spent shielding your estate plan now will mean fewer
headaches for your family in the future, and secure your
legacy as you intended.

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:
Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis

Business Appraisers

Community/Separate Property
Balance Sheets

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Call us today so you can focus on
what’s important – your clients.

John Ambrecht is a senior partner at the estate planning and tax
specialty law firm Ambrecht & Associates in Santa Barbara.
Ambrecht has dedicated his career to helping families protect their
wealth and minimize intergenerational conflict around inheritance.
He is a fellow of the American College of Trust and Estate Counsel,
a national organization of lawyers elected to membership by their
peers for demonstrating the highest level of integrity, competence,
and commitment to their profession. He’s also chair of the Business Families Special Interest Group for the USA for STEP World
Wide, an international organization based in London with 20,000
professionals around the world who incorporate an international
tax and family perspective.
For more information visit https://www.taxlawsb.com/

To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.
Our two California locations include:
Los Angeles
818-981-4226

Orange County
949-219-9816

E-mail: expert@wzwlh.com

www.wzwlh.com
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2020 SBCBA SECTION HEADS
Alternative Dispute Resolution
Dr. Penny Clemmons
687-9901
clemmonsjd@cs.com

963-8611

Civil Litigation
Mark Coffin
mtc@markcoffinlaw.com

845-1752

Connor Cote
connor@jfcotelaw.com

966-1204

Eric Berg
eric@berglawgroup.com
Naomi Dewey
naomi@trusted.legal
Vanessa Kirker Wright
vkw@kirkerwright.com

708-0748
979-5160
964-5105

Real Property/Land Use

Renee Fairbanks
renee@reneemfairbanks.com
Marisa Beuoy
beuoy@g-tlaw.com

845-1604
965-5131

895-6782

In House Counsel/Corporate Law
Betty L. Jeppesen
jeppesenlaw@gmail.com

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

Alex Craigie
alex@craigielawfirm.com

Family Law
248-7118

Criminal
Jeff Chambliss
Jeff@Chamblisslegal.com

Mandatory Fee Arbitration

Estate Planning/Probate

Bench & Bar Relations:
Ian Elsenheimer
ielsenheimer@aklaw.net

Employment Law

450-1789

Joe Billings
jbillings@aklaw.net

963-8611

Taxation
Peter Muzinich
pmuzinich@gmail.com
Cindy Brittain
cindybrittain@gmail.com

966-2440
695-7315

708-6653

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

Classifieds

845-3434

BONGIOVI MEDIATION

SEEKS ASSOCIATE ATTORNEY & TRIAL
ATTORNEY

Mediating Solutions since 1998

Highly respected Santa Barbara civil litigation law firm,
seeks experienced litigation attorney with knowledge of
and experience in insurance law as well as associate attorney. Candidates must have, excellent verbal and writing
skills, enjoy litigation and bring a strong team work ethic.
Competitive benefits include health and dental insurance,
free parking and 401k plan. Respond with resume, cover
letter and references to kcallahan@hdlaw.com.

ambassador for the

***

value of mediation than

Mediator • Arbitrator • Discovery Referee

“There is no better

Henry Bongiovi.”

HENRY J. BONGIOVI

Interior Plantscapes & Service

AV Preeminent Rating
(5 out of 5)

( 8 O 5 ) 8 9 8 - O 8 3 5 ■ Fax (8O5) 898-O613
P . O . B o x 3 8 8 9 ■ Santa Barbara, CA 9313O
gr andfolia@aol.c om

AVVO Rated ‘Superb’
(10 out of 10)
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Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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Daniel Encell
“The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
DRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide
(
out of over 1.3 million)
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.5 Billion in Local
Real Estate.

