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to engage in an informal dialogue with the presiding
judge as a means of raising issues and concerns that
may not otherwise be addressed. All attorneys and
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For any practitioners wishing to submit agenda items
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Local News

A Gem in the
Courthouse
By Lynn Goebel

A

fter practicing for more than 17 years in the Santa
Barbara County Courthouse, I was surprised to
learn of a gem that I had long been missing despite
my many treks throughout the Courthouse: the BisnoSchall Clock Gallery.
When the Courthouse was rebuilt after the 1925 earthquake, some bright group of individuals decided that it
should include a Seth Thomas tower clock and so one was
installed, and for the most part forgotten.1 Decades later, in
Spring 2010, David Bisno, who divides his year between
Santa Barbara and Hanover, New Hampshire, was still in
California and teaching an adult education course called
“It’s About Time.” One of his students, a docent at the
Courthouse, invited him to go behind the scenes to see the
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David Bisno

building’s historic clock. Literally housed in a room filled
with cleaning supplies, that supply closet nevertheless offered a life-size behind the scenes experience of being inside
the clock itself.
“Because of its size, you can see the gears,” Bisno says,
which are connected to rods that extend out to the four
faces. Standing there, “you are actually ‘inside’ the clock.”
Dr. Bisno’s later meeting with Dick and Maryann Schall,
owners of a world-class collection of timepieces, coupled
with a willingness to underwrite some of the costs, led to
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the creation of the Bisno-Schall Gallery.
Not only is the clock itself fascinating, but it is surrounded
by a hand-painted mural on the walls of the Gallery depicting notable Santa Barbara historical and timekeeping events
as well as the night sky as it looked on December 4, 1602,
when the first ship sailed into the Santa Barbara Harbor.
Since the clock’s restoration and the completion of the
Gallery in April 2012, visitors and locals alike can view the
Bisno-Schall Clock Gallery from the Courthouse tower
stairs on the third floor. The public may enter the gallery
on Monday, Wednesday & Friday from 11:45 pm - 1:00 pm;
and Saturday afternoons from 1:00 - 2:00 pm.
Of course, Dr. Bisno and I agree that the best time to be in
the Gallery is at noon when the clock strikes twelve times.
It’s a one of a kind experience.
Many more details can be found here: http://bisnoschallgallery.com/Welcome.html
Born and raised in the San Francisco Bay Area, Ms. Goebel
first came to Santa Barbara to attend UCSB. We haven’t been
able to get rid of her since then. She practices family law on the
Central Coast.
Ed Lister
1

At the time, Seth Thomas tower clocks were being built for
national and international placement in prominent buildings.
David and Fay Bisno
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Criminal Justice

The Department of
Justice Interim Policy
on Forensic Genetic
Genealogical DNA
Analysis and Searching
By Robert Sanger

W

ith the apprehension of the “Golden State Killer”
through genealogical database searches, the
issue of how this was done and whether there
is a need for regulation has become a topic of concern. On
September 2, 2019, the United States Department of Justice
(“DOJ”) issued its Interim Policy on Forensic Genetic Genealogical DNA Analysis and Searching. The process, affectionately referred to as “FGGS,” relates to the investigative
use of private databases that were employed to locate the
so-called “Golden State Killer.” This DOJ document was approved for publication and comment last month, to become
effective November 1, 2019. As an officer and Fellow of the
Jurisprudence Section of the American Academy of Forensic
Sciences, I was asked to review these standards and I am
sharing my personal observations of the standards (which
do not necessarily reflect those of the Academy).1 So, for
this Criminal Justice column, we will discuss the scientific
background, the legal need and the DOJ’s efforts to address
them in their new proposed Interim Policy on FGGS.

The Science
The Interim Policy on FGGS is designed to address some
of the issues that have bothered both the public and legal
scholars relating to the use of genealogical data bases that
are derived from public input of reference samples.2 Commercial DNA collection and analysis groups, such as “23
and Me,” “AncestryDNA,” “Family Tree DNA,” “Living
DNA” and “MyHeritageDNA,” collect DNA samples from
individuals who voluntarily submit those samples in the
hope of receiving information relating to their ethnological
or genealogical information. These databases, along with
some forensic government databases where samples may
not be voluntary, may submit their analyses to other organizations like GEDmatch. GEDmatch does not collect or
analyze biological samples but compiles and analyzes the
data submitted by companies (or the government) that do.
One of the attractions of these DNA collection and analysis programs is that people with similar genealogical data
are given the opportunity to correspond with each other
8

to reunite families or to
find distant relatives. They
are also able to determine
ethnicity and even genetic
predisposition to certain
health problems. The correspondence with others
requires mutual consent
before identities are disclosed and the ethnicity
and health information is
disclosed only to the person submitting the sample. Of course, once law
Robert Sanger
enforcement has access to
the information, they can
pursue active and cold cases by making comparisons of
evidentiary samples of DNA to the DNA of anyone in the
database without their prior consent. These inquiries can
lead to “hits” or, more likely, “near hits” in the databases
resulting in possible arrests or convictions.
While there were those who saw the handwriting on the
wall early on, it was not until headlines, like those of the arrest of Joseph James DeAngelo, the alleged ”East Area Rapist,” who later was named “Golden State Killer,3” brought
the law enforcement issue to the forefront of public attention. GEDmatch had been searched by law enforcement as
a part of a cold-case investigation into the “East Area Rapist.” Investigators had previously run evidentiary samples
of DNA from the victims and the scene through CODIS,
the Combined DNA Index System, which is maintained
by the Federal Bureau of Investigation (FBI). The database
is compiled from profiles submitted by law enforcement
throughout the country. The sources include DNA profiles
from convicted offenders, arrestees, legal detainees, forensic
casework, unidentified human remains, missing persons,
and relatives of missing persons.4 CODIS is made available
to law enforcement investigators to compare DNA profiles
from unsolved cases. In the “East Area Rapist” investigation,
investigators did not get a hit in CODIS.
There are limitations of the CODIS database. First, the
identified DNA profiles are comprised primarily of entries
from state and national law enforcement. This means that
the subjects whose identities are correlated with the profiles in the CODIS database generally have been arrested
or sentenced. So, if a person has never been “caught” (and,
sometimes, even if they have but have not been required
to provide a DNA sample), the person will not be identified in CODIS. Of course, a DNA hit can be associated
with another unsolved crime which could be of value as a
Santa Barbara Lawyer
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lead in solving a crime but it is not a hit associated with an
ability to draw conclusions about ethnicity, possible health
identified individual.
risks and familial relationships. The companies then can
Secondly, CODIS, and typical law enforcement DNA
report their results to other companies like GEDmatch that
databases generally, include profiles which are derived from
maintain a searchable database of autosomal DNA results
Short Tandem Repeat (STR) DNA analysis of the alleles at
from multiple sources.
20 designated core loci. The alleles are located on the Y
In April of last year, law enforcement had an adequate
chromosome and represent the DNA sequence at those loci.
sample of DNA from one of the “East Area Rapist” cases
This is a miniscule portion of the entire
human genome which includes at least
19,000 genes5 and several billion DNA
base pairs on the 23 different chromosomes. To be clear, the loci were determined to be such that they are likely to
randomly vary from person to person
and are not associated with genes that
have a direct impact on phenotype, such
as eye color. As a result, the resulting
profile does not contain much informaJessica is a graduate of the University of
tion about familial relationships, physiBaltimore, School of Law, and High Point
cal characteristic or ethnicity.
University, in High Point, North Carolina.
As to the first issue with regard to
Prior to joining Maho Prentice, LLP, Jessica
CODIS (i.e., the source of the informawas a trial attorney at a boutique law
tion in the database), unlike CODIS,
firm in Baltimore, Maryland that focused
companies like “23 and Me,” “Ancesits practice on complex civil litigation, representing plaintiffs in personal
tryDNA” and their competitors obtain
injury and insurance matters. As part of the trial team, she successfully
samples from their customers in the
tried multiple cases and obtained multimillion-dollar verdicts on behalf
general population. Furthermore, they
of her clients. Jessica also worked as trial counsel at a law firm in Venice,
obtain all of their identifying informaCalifornia representing clients in the art, fashion, music, entertainment, and
tion. So, the limitations of CODIS -photography industries, with a focus on copyright and contract litigation.
generally collecting identified samples

MAHO PRENTICE, LLP, IS
PLEASED TO ANNOUNCE

JESSICA PHILLIPS, JD HAS
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only from people arrested or convicted
of crimes -- do not apply. Anyone and
everyone who is curious enough to send
in a sample can do so. Furthermore,
every sample is linked to identifying
information.
As to the second issue regarding
CODIS (i.e., the limited nature of the
genetic information in the database),
unlike CODIS, these private companies
do much more than an STR DNA 20 loci
profile. Instead they do a full autosomal
DNA analysis. This is essentially evaluation of the DNA on all of the non-sex
chromosomes, the twenty-two pairs
other than the X and Y, whereas, the
typical law enforcement profile indexed
in CODIS is only based on the 20 loci
on the Y chromosome. This autosomal
analysis is what gives the companies the

Jessica joins Maho Prentice, LLP, continuing to practice civil litigation with
an emphasis on representing plaintiffs in personal injury, product liability,
wrongful death, toxic tort, and sudden and catastrophic injuries.
Jessica has been selected by Super Lawyers as a Rising Star in 2016, 2017,
2018, and 2019. This honor recognizes the top 2.5% of all attorneys under
40 years of age. She is also an Associate Fellow of the Litigation Counsel
of America, an invitation-only trial lawyer honorary society composed of
less than one-half of one percent of American lawyers. She has also been
a speaker at a national litigation conference on the topic of insurance
coverage and the implications in litigation.

Fifthian Building
629 State St., Suite 217, Santa Barbara, CA 93101

November 2019

9

www.maho-prentice.com
(805) 962-1930

Criminal Justice
in order to do an autosomal DNA analysis. They, in turn,
submitted the autosomal profile to GEDmatch and got a
“partial hit.” The autosomal DNA profile of a relative of
Joseph James DeAngelo was a partial match to the profile
of the person who had left DNA on the victims or at the
crime scenes in the 1980’s. In the course of the investigation,
they were able to determine DeAngelo’s identity using that
relative as a starting point. The “East Area Rapist” turned
out to have connections with homicides around California,
thus gaining DeAngelo the police imposed moniker “Golden
State Killer.”

The Issues
The “Golden State Killer” investigation caused obvious
concerns about privacy. People contributed samples and
paid money to various companies with the hope of discovering their heritage, maybe being alerted to potential
health issues and possibly given buffered access to long
lost relatives. They did so thinking that it was private.
Relatives could be given a way to communicate without
involuntarily disclosing their identities. It was supposedly
a low key, confidential process that resembled the privacy
that one would expect in a medical facility under HIPAA
constraints.6 Californians passed Proposition 69 in 2004 that
authorized and mildly regulated the forensic taking and
retention of DNA samples in the criminal law context.7 It
had no applicability to private databases. Until the Department of Justice issued its “Interim Policy on Forensic Genetic
Genealogical DNA Analysis and Searching” (Interim Policy
on FGGS), there was no real guidance on the federal level.
When the DOJ Office of Legal Policy announced its interim Policy on FGGS on September 24, 2019, they issued
a press release that said in part: “The Department’s policy,
which will go into effect on Nov. 1, 2019, is designed to
balance the Department’s relentless commitment to solving
violent crimes and protecting public safety against equally
important public interests—such as preserving the privacy
and civil liberties of all citizens. In order to do so, the Department’s Interim Policy on Forensic Genetic Genealogical
DNA Analysis and Searching [url omitted] provides the
first comprehensive guidance to law enforcement on the
use of FGG.”8
In other words, the conflict is between privacy in biological, perhaps medical, information and the ability of law enforcement to exploit that biological/medical information for
the purpose of arresting relatives of people submitting such
information. This is not far removed from the controversies
in bio-ethics relating to the use of biological information in
medical research obtained without the express consent of
the contributor of that information. The history of medical
10

practice and the law in the United States has been marred by
failures to appreciate, acknowledge and, ultimately, protect
the autonomy and privacy rights of individuals. The United
States was rightly critical of the Nazis before and during
World War II. The legacy of the Nazi War Trials at Nuremberg was to require “informed consent” of all patients.9 Yet,
the Tuskegee Study of Untreated Syphilis was conducted
on uninformed subjects and sponsored by the United States
Public Health Service from 1932 through 1972.10
A failure to respect the autonomy and privacy of biospecimen donors has been epitomized by the controversy
over the use of the cells of Henrietta Lacks.11 Ms. Lacks
was admitted at age 31 to the Johns Hopkins hospital for
treatment of cervical cancer in early 1951 but died of the
disease some six months later.12 Without her knowledge,
her cells were labeled “HeLa” and a researcher was able to
keep the cell line alive. Until recently, her family had no
knowledge of the use of her cells and certainly had no say
in their distribution to researchers or the dissemination of
information about Ms. Lacks and the family’s shared genetic
information. Of course, there have been important lifesaving developments in medicine using Ms. Lack’s “HeLa”
cells. In fact, they continue to be used in research.13 In recent
years, the Lacks family now has been given some say over
how Ms. Lacks’ cells are used. There has also been a restriction placed on the dissemination of genomic information.14
FGGS represents a similar situation. Here, biomedical
genetic data, derived from samples of DNA, is being collected, analyzed and disseminated. The donors have more
of an idea that they are contributing to a database than did
Henrietta Lacks, but they were still lulled into a sense of security that their autonomy and privacy would be honored.
They were told that they could indirectly contact potential
relatives, but that both they and the relatives would remain
anonymous unless and until they chose to make a disclosure
of their own identity. They entrusted their entire genealogical data, their DNA, to a company that could and did
tell them confidentially about their ethnicity and, in some
cases, their potential susceptibility to illnesses.
FGGS also had something in common with Ms. Lacks’
legacy. Her cells saved lives through medical research and
the development, for instance, of the Salk polio vaccine.
The FGGS database potentially can help solve murders,
rapes and other violent crimes and, for that matter, can help
exonerate suspects wrongly accused or even wrongly convicted. The benefits of both the “HeLa” cell legacy and the
FGGS databases have to be weighed against the intrusion
into the autonomy and privacy of the individual donors.
Individual adjustments have been made in the case of the
Lacks cells and overall adjustments have been made to the
Santa Barbara Lawyer
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requirements for informed consent in medically obtaining
and using biological material for research purposes.15 Until
the newly proposed Interim Policy on FGGS by the DOJ, the
implications of private genealogical databases for customers and federal law enforcement had not been addressed.

The DOJ Interim Policy on FGGS
The full Interim Policy on FGG is found on the DOJ
website16 and, including headings and footnotes, is just
over 3800 words and less than 8 typewritten pages. As
such, the policies are broad but they are a start. In addition, the Interim Policy on FGGS, “provides Department
components with internal guidance. It is not intended to,
does not, and may not be relied upon to create any substantive or procedural rights or benefits enforceable at law
or in equity by any party against the United States or its
departments, agencies, entities, officers, employees, agents,
or any other person in any matter, civil or criminal. This
interim policy does not impose any legal limitations on
otherwise lawful investigative or prosecutorial activities or
techniques utilized by the Department of Justice, or limit
the prerogatives, choices, or decisions available to, or made
by, the Department in its discretion.”17
This caveat is designed to avoid people, whose autonomy
or privacy might have been violated, from suing on the basis
of, or using as a defense, the provisions of the Interim Policy
on FGGS. Despite the footnote, the fact is that the Interim
Policy on FGGS is a reflection of minimum guidelines – or
in some cases, best practices – relating to forensic genetic
genealogical DNA analysis and searching. The Interim
Policy does not stand on its own. It is a culmination of academic and professional discussions on the subject. Failure
to meet the policy (or the underlying scholarship) may well
be evidence, despite the disclaimer, that proper protocols
were not employed. However, given this caveat, a citation
to a violation of the Interim Policy will not be dispositive.
On the face of it, the Interim Policy appears to apply only
to DOJ investigations. That would eliminate state, local or
even private investigations. However, Section II, “Application,” broadens the applicability of the Interim Policy to
just about any law enforcement agency that also involves
the federal government in federal funding for FGGS. The
four categories involve, 1) DOJ has exclusive or concurrent
jurisdiction of the crime; 2) any agency that receives federal
funding in an investigation for FGGS; 3) any investigation
where the DOJ follows up on leads generated by FGGS; or
4) any agency or contractor that receives federal grant funding for FGGS.18 Potentially, then, the Interim Policy could
apply to state, local and contract private investigations that
do not immediately appear to be federal.
November 2019

The use of FGGS is limited by the Interim Policy to
investigation of “violent crime.” That is defined as, “any
homicide or sex crime, including a homicide investigation
during which FGGS is used in an attempt to identify the
remains of a suspected homicide victim. It also includes
other serious crimes and criminal offenses designated by
a GG service for which investigative use of its service by
law enforcement has been authorized by that service.”19
One would assume that this eliminates white collar crimes
and many other non-violent offenses, but further language
allows prosecutors to use FGGS where there is a threat to
public safety. However, a candidate’s sample must have
been submitted to CODIS before using FGGS and must
have “pursued reasonable investigative leads” first.20
The investigative agency must collaborate with a designated laboratory official (DLO) at the CODIS laboratory.
The DLO must evaluate and advise the investigative agency
on the suitability of the sample, including whether it is a single source or mixture. The investigative agency, preferably
with the DLO on the phone, shall advise the prosecuting
attorney as to the scientific issues and whether all alternatives have been exhausted. All of this must be documented
and, if the prosecutor and the investigative agency agree,
FGGS may proceed.21 In the event that FGGS is used, all of
this documentation should be obtained in discovery.
Then, investigative agents must identify themselves to the
database operators as law enforcement, and they may only
access accounts where the database company has provided
“explicit notice” to the users and public that law enforcement may use the data. Then, if “third parties” are identified
(which is usually what happens), the third party’s informed
consent is required unless the investigative agency, “concludes that case-specific circumstances provide reasonable
grounds to believe that this request would compromise the
integrity of the investigation.”22 This requires agreement of
the prosecutor and possible consultation with the DLO.
Covertly collected reference samples do not necessarily
require a warrant but a warrant is required before FGGS
testing of a covertly obtained sample. Arrests may not be
made solely on FGGS results and other investigative work
is required to justify arrest.23
Information from the government agents and from the
private provider are deemed to be confidential. There are
provisions for ceasing FGGS after an arrest and for obtaining court orders to preserve or destroy material generated
by an FGGS search. Similarly, if no arrest and filing of charges
occurs, the investigative agency shall promptly destroy all remaining samples, profiles and provider account information.24
Continued on page 13
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Sanger continued from page 11
Finally, the agencies and laboratories are required to keep
metrics on an annual basis regarding the steps taken and
the funding used.
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Conclusion
The interim Policy on FGGS is relevant to any case in
which forensic genetic genealogical DNA analysis and
searching (FGGS) is used. The Interim Policy does provide
some guidelines to protect autonomy and privacy of contributors to these private databases. However, with all of
the exceptions to the policy, it gives little more than guidance. Since documentation is required, counsel involved
in a case should demand that documentation. The policies
should be referenced as law enforcement policies and best
practices. And any failure to follow the policies should be
the basis for cross-examination or, perhaps, suppression of
evidence or a basis for civil liability. Notwithstanding these
possible remedies (disclaimed in the footnote on the first
page), in my opinion, the Interim Policy on FGGS does not
sufficiently protect the autonomy and privacy interests of
a donor or of family members under federal or California
law. But it is a start.
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Robert Sanger is a Certified Criminal Law Specialist and has been
practicing as a litigation partner at Sanger Swysen & Dunkle in
Santa Barbara for over 45 years. He is a Professor of Law and
Forensic Science at the Santa Barbara and Ventura Colleges of
Law. Mr. Sanger is a Fellow of the American Academy of Forensic
Sciences (AAFS) and Past President of California Attorneys for
Criminal Justice (CACJ), the statewide criminal defense lawyers’
organization. He is a Director of Death Penalty Focus and an
Associate Member of the Council of Forensic Science Educators
(COFSE).The opinions expressed here are his own and do not
necessarily reflect those of the organizations with which he is associated. ©Robert M. Sanger.
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Endnotes
1 I have had occasion to teach forensics classes in Bio-Legal Issues
through the Santa Barbara and Ventura Colleges of Law and, last
academic year, to consult with a post-doctoral student in her
research into some of the underlying issues related to private
DNA databases. I am indebted to my students, especially, Dr.
Susan Foster, for their interest in these matters.
2 An excellent article appeared in the Atlantic magazine online
while the writing of this piece was in progress. See, Sarah
Zhang, “The Messy Consequences of the Golden State Killer
Case, The Atlantic (October 1, 2019). https://www.theatlantic.
com/science/archive/2019/10/genetic-genealogy-dna-databasecriminal-investigations/599005/. Ms. Zhang’s account covers the
history of law enforcement’s involvement with the commercially available genealogical data base programs and concludes
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with a tag line indicating that, as of her writing, the DOJ guidelines
had just been announced.
Joseph James DeAngelo was arrested in April of 2018 and accused
of a series of crimes involving rape and murder. The term “Golden
State Killer” is reluctantly used here since DeAngelo’s cases are
still pending. However, it is the publicity under that name that has
attracted attention of the public as it pertains to law enforcement
DNA database searches.
CODIS and NDIS (the National DNA Index System) are regulated
by the Federal DNA Identification Act of 1994 (42 U.S.C .§14132).
As to the sources of collection, see, 42 U.S.C. §14132(b).
This number has fluctuated with a “better” understanding of the
human genome. At one point a few years ago, it was thought
that there were over 100,000 genes (with some controversy over
what counted as a gene) and, more recently, the number 19,000
was thought to be more accurate. However, a new study last
year suggests that there are at least 46,831 genes in the human
genome. (See, Tina Hesman Saey, “A recount of human genes ups
the number to at least 46,831,” Science News (September 2018).
The Health Insurance Portability and Accountability Act of 1996
(HIPAA) includes the “Privacy Rule” which applies to health plans,
health care clearinghouses, and to any health care provider who
transmits health information in electronic form in connection
with transactions for which the Secretary of HHS has adopted
standards under HIPAA. These private DNA companies are not
covered entities under the Privacy Rule.
Proposition 69 on the November 2, 2004 ballot, the “DNA Fingerprint, Unsolved Crime and Innocence Protection Act,” was
found constitutional in People v. Robinson (2010) 47 Cal.4th 1104
and People v. Mark Buza (2018) 4 Cal.5th 658.
Office of Legal Policy (OLP) (NEWS RELEASE), 2019 WL 4645210.
Norbert Ehrenfreund, The Nuremberg Legacy, (Palgrave MacMillian, 2007), (Tracing the effects of the Nuremberg doctors’ trials on
the evolution of informed consent in American and international
law. Written by a retired San Diego Superior Court Judge who
had been a reporter at the trials themselves.)
See, for instance the concise but detailed account in Robert M.
White, “Unraveling the Tuskegee Study of Untreated Syphilis,” 160
Archives of Internal Medicine 585, (American Medical Association, 2000).
Rebecca Skloot, The Immortal Life of Henrietta Lacks, (New York:
Crown 2010).
Ms. Lacks, a Baltimore mother of five, was African American
and, she and her husband were relatively poor due, no doubt, to
post-war racism. See, e.g., Richard Rothstein, The Color of Law,
(Liveright, 2017).
Johns Hopkins states on their webpage regarding the legacy
of Henrietta Lacks: “Today, these incredible cells— nicknamed
“HeLa” cells, from the first two letters of her first and last names
— are used to study the effects of toxins, drugs, hormones and
viruses on the growth of cancer cells without experimenting on
humans. They have been used to test the effects of radiation and
poisons, to study the human genome, to learn more about how
viruses work, and played a crucial role in the development of the
polio vaccine.” https://www.hopkinsmedicine.org/henriettalacks/
index.html.
See, National Institutes of Health, ”NIH, Lacks family reach
understanding to share genomic data of HeLa cells.” NIH News
Release (August 7, 2013).
Continued on page 27
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To Refi or Not
to Refi?
By Austin Lampson

“T

o Refi or Not to Refi,” seems to be the question these days. Rates dropped back to a twoyear low, and this question is being posed to
homeowners from all angles. But really, what’s the point?
To determine whether the refinance of a property makes
sense will vary upon the end goal—the point, shall we say.
So, what is it? Is it to reduce interest paid overtime? Is it to
curtail debt repayment? Is it to extend it? To reduce your
monthly payment, or to consolidate obligations? To recalibrate according to tax or estate plans? There are a lot of
reasons, and for each there is a different answer.
The ads peppering media focus on, “saving money,”
so let’s just touch on that. There is an integral difference
between saving money on a monthly cash-flow basis versus in interest, or finance charges, over the long term. To
determine which means more to you will depend on the
duration of time for which you intend to hold the debt. If
its short term, monthly cash flow may be a more appropriate comparison. If its long term—or from a finance charge
standpoint (aka, how much interest you pay over the life
of the loan(s))—then there is a different comparison.
The former should be an obvious calculation: how much

do you save each month, over for how long you intend
to hold the loan, in relation to the amount it costs you to
refinance. So, if you save $50 per month, for 100 months,
you are saving $5,000. But if it costs you $5,000* to refinance then did that decision make sense? Did you really
save each month?
The latter is a bit trickier. You must first calculate how
much interest you have paid estimated through the date of
your new loan—and then add that to the estimated interest
you will have paid between the origination and payoff dates
of your new mortgage. So, how much have you paid thus
far, and what does the new loan cost you over the intended
term of the loan? Chances are if you are only saving .25%
on your rate, refinancing doesn’t make sense if you’ve been
in your loan for a few years. Here’s an example:
Original loan: $500,000 4.25%, 30 yr. Fixed Oct 2016
New loan: $473,600 4.00% 30 yr. Fixed Oct 2019
In the above scenario, you save $198.66 per month. But
you actually spend a total of $404,200.74 in interest (11/19
interest + 10/49 interest).
Again, you can spin out many ways on these types of
calculations depending on the variations above. But the
key analysis points remain for any refinance: what have
you paid thus far? How much would you have paid if you
kept the loan you currently have? How much does it cost
to refinance—at closing, and in interest over the intended
duration of the loan?
Yet, one thing many people tend to forget is that you must
actually qualify for a new refinance. While some Servicers
have plans that allow for a rate reduction to current bor-

Original Loan
Total
Payment Date
Payment Interest Principal Interest
Principal Balance
11/1/2016 $2,459.70 $688.87 $1,770.83
$1,770.83
$499,311.13
11/1/2019 $2,459.70 $782.37 $1,677.33
$63,826.76
$472,817.88
10/1/2046 $2,459.70
$8.68 $385,491.80
$0.00
New Loan
Payment Date
Payment Interest
10/1/2049 $2,261.04

Total
Principal Interest
Principal Balance
$7.51 $340,373.98
$0.00
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rowers, if you are getting financing with a New Lender,
you do indeed need to (re)qualify. Just because you’ve
managed that debt thus far does not mean that lenders
can discount current qualifications in looking to re-extend
debt. As attorneys, this is something to remind your clients
of when they are looking to obtain new, residential loans
on properties currently held, or acquired through divorce,
inheritance, mediation and/or settlement.
There is a rule of thumb for qualifying, which is what I
refer to as: “The Rule of 45.” There are currently enough
programs out there that qualify based on a forty-five percent (45%) debt-to-income ratio (DTI). Thus, if you take
your gross, taxable income (AGI) and multiply it by 45%,
then you know the limit of qualification for a borrower’s
monthly debt service. For example, if you make $10,000
monthly, then your maximum monthly debt service would
be $4,500. This needs to equate to your mortgage + taxes +
insurance + association dues (PITIA) PLUS all other monthly
obligations (either as listed on your credit report, disclosed,
or required by agreement). So, if your house payment is
$3,000, then your cars + student loans + minimum credit
card payments + alimony/child support could not exceed
$1,500 monthly.
The question of whether to not it is appropriate for a client to refinance is not a simple one to answer—and certainly
not one as simple as the advertisements would imply. One’s

1

home is typically one’s greatest asset and obligation. It’s a
serious, multi-faceted topic that extends beyond the lust
of saving $100 each month. By accounting for accumulated
and estimated future debt service and relating it to one’s current financial goals we can achieve the best approximation
possible. Because really, we never know what the future
holds, and debt only costs you as much as you use it.
*Be sure to separate the analysis between recurring & nonrecurring closing costs. Recurring closing costs are pre-paid interest, procreations of taxes, or insurance—aka recurring costs of
homeownership you shore up at closing. You own a house; these
costs will continuously occur. Non-recurring closing costs are actual
fees—appraisal, title insurance, underwriting, processing, notary,
recording—these are what you should compare when reviewing
financing options.
Austin Lampson runs the Santa Barbara Office of Homeowners
Financial Group. A local residential mortgage lender with over
a dozen years in the mortgage industry, Austin is an ally to her
clients and partners in the mortgage process.

Mediation ServiceS

1

R.A. Carrington, Esq. and Victoria Lindenauer, Esq.
Mr. Carrington and Ms. Lindenauer have conducted over 3,000 mediations,
300 arbitrations and have been discovery referees in multiple complex
matters. Mr. Carrington (ABOTA Member) has been a full-time mediator
since 1999 and Ms. Lindenauer has been mediating since 2011. Their
professional association as of 2017 reflects their jointly held commitment to
the values of tenacity, creativity, and the highest ethical standards applied to
the resolution of every dispute.

Serving Los Angeles, Orange, Ventura, Santa Barbara,
San Luis Obispo, and Kern Counties

Contact R.A.:
(805) 565-1487

Contact Victoria:
(805) 730-1959

ratc@cox.net

lindenauer_mediation@cox.net

www.californianeutrals.org/ra-carrington
www.lindenauermediation.com
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Your partner in
commercial
real estate.
•
•
•
•

Property valuations
Property dispositions
Property acquisitions
Lease negotiations

805.563.2111 • HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101
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Sometimes It Is
Rocket Science
By Michael Neal Arnold

I

stood awestruck at the base of a Delta IV Heavy Rocket. The Delta IV Heavy is one of the highest capacity
rockets in the world. It was poised for launch inside
the facility known as SLC (“Space Launch Complex”) 6 at
Vandenberg Air Force Base. The size and sense of power
associated with these big rockets is beyond description. To
stand so close is a humbling experience. SLC 6 is probably
the best known of the launch sites at Vandenberg. It was
originally developed for the space shuttle. It is huge and
was built to be able to completely enclose the shuttle and
attached rockets while they were being prepared for launch.
There is an area of valuation that is little known even
within the appraisal profession. That is valuation associated with property tax assessment of possessory interests.
A possessory interest is somewhat like a leasehold interest.
It is the interest of a private vendor operating on government owned property. These uses range from privately
owned enterprises in national parks to vacation cabins in
national forests to rocket launch sites on military bases.
These for-profit undertakings have value associated with
their right (their possessory interest) to occupy the space
on government owned land. And this value is subject to
property taxes.
Possessory interests are usually created by use permits.
The use permit is a contract granting certain rights to the
permittee for a specific period of time. It is similar to a lease.
An example would be a use permit for a site on which to
build a cabin in a national forest. (Think of the cabins up at
Paradise.) As is often the case with new construction, until
proven otherwise, the Assessor assumes that the amount
spent on construction is equivalent to the value added as
a result of the construction. So, if a person built a cabin on
national forest land, the Assessor would assume that the
cost to build the cabin was equivalent to the value of the
possessory interest in the property.
If there is reason to question the value, the valuation
process gets more complicated. The value of a possessory
interest can be seen as a reflection of the difference between
the fees paid to the government and market rent. For exNovember 2019

ample, say the builder of
the cabin pays a use fee of
$500 per month to occupy
the cabin site. Further,
assume that market rent
for the cabin would be
$2,000 per month. The
vendor therefore enjoys
an advantage of $1,500
per month. The present
value of this advantage for
the remaining term of the
agreement is an indication
of the value of the posses- Michael Neal Arnold, MAI, MRICS
sory interest.
So, back to SLC 6 and
why I was standing at the foot of the Delta IV Heavy. The
operator of the facility was a private entity formed to launch
rockets as a for-profit enterprise. When they took over SLC
6, they needed to adapt the facility for the launch of Delta
rockets. Ideally, they would probably have scraped the site
and constructed a modern state-of-the-art facility. However,
the Air Force considered the shuttle launch capability to be
a “national asset”; something that needed to be preserved.
Therefore, the operator had to work around the existing
structures and systems so that they could be reconstituted
at a later date. The total amount spent was hundreds of
millions of dollars. A significant part of the cost was associated with adhering to the Air Force requirements. All of
the expenditures were applied directly to the assessment
for their possessory interest. The property tax ramifications
were extraordinary.
A team was assembled to work on an assessment appeal. The team consisted of attorneys, economists, and
appraisers. The appraisal issues included underlying values,
functional obsolescence, and assessment procedures. The
focus of our evaluations was the difference between cost
and value. To say the least, the value of a rocket launch
site is elusive. However, due to the inefficiencies in the
construction and the rapidly changing industry (Space X
is to the rocket launch industry what UBER is to public
transportation), it was clear that the cost of construction
was far more than the value added. By looking at regional
land values, rents, and other value indicators, along with
current industry operating standards and construction indicators, we were able to develop alternate value indications
that were persuasive. After several years of hearings, meetings, and communications, resolution was achieved. The
Continued on page 27
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Bruce Glesby, Paul Capritto, Ed Freeman

Glenn Robertson, Steve Dunkle, David Fainer, Brad Brown

2019 Golf & Tennis Tournament
A big thank you to all who participated in the Golf & Tennis tournaments and to those that joined us for dinner at
the Santa Barbara Golf Club!
Many, many thanks also to our incredible attorney volunteers:
John Richards and Clark Stirling for energetically organizing and running the tennis portion, and thank you to Joe
Billings for his capable assistance with the golf tournament. Thank you to our events team, Iulia Davies, Tara Messing
and Michelle Roberson. Big thanks also to our talented photographer, Michael Lyons. We appreciate the donation of
fine wine from SBCBA President Amber Holderness, as well.

Bill Clinkenbeard, Eric Burkhardt, Jim Cote, Will Beall
18

Mike Brelje, Clark Lammers, Connor Cote, Jeff Soderborg
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Brad Lundgren, James Sweeney, Joe Billings, Paul Graziano

Heather Reed in action

Renee Nordstrand

And the prizes went to:

Golf

1st Place Gross: Marisa Beuoy, Chad Beuoy, Austin
Payne
1st Place Net: Joe Billings, Paul Graziano, Brad Lundgren, James Sweeney
Longest Drive: Jeff Soderborg
Closest to Pin: David Fainer

Clark Stirling, Shelley Richards, Heather Reed, Hon. Tom Anderle, Hon.
Pauline Maxwell, Danielle De Smeth, Lucila Ritterstein, Randy Andell,
Renee Nordstrand, Alex Craigie
Front row: Sherryl Vargas, John Richards, Chris Haskell, Bret Stone

Tennis

1 place – Honorable Tom Anderle, Chris Haskell
2nd place – Randy Andell, Danielle De Smeth
st

Many thanks to this year’s Golf Tournament tee sponsors:

Allen & Kimbell, LLP
The Law Offices of James F. Cote
Lytel & Lytel, LLP
Maho & Prentice, LLP
Rogers, Sheffield & Campbell, LLP
November 2019

Hon. Pauline Maxwell, Bret Stone
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Joe Billings, Paul Graziano, Hon. Pauline Maxwell

Danielle De Smeth, Will Beall
Left: Clark Lammers, Bill Clinkenbeard, Hon. Jim Herman, Mack
Staton

Below left: Jeff Soderborg, Austin
Payne, Chad & Marisa Beuoy,
David Fainer (in back)
Below right: Bret Stone, June &
Hon. Tom Anderle, Chris Haskell.
Standing are John Richards and
son, Jake
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SAVE THE DATE!
2020 Bench & Bar
Conference
White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:

6 hours of MCLE, including
mandatory subject units

Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis

Business Appraisers

Community/Separate Property
Balance Sheets

Saturday, January 25, 2020,
at the Santa Barbara Club

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.
Our two California locations include:
Los Angeles
818-981-4226

Orange County
949-219-9816

E-mail: expert@wzwlh.com

November 2019
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Santa Barbara County Bar Association

2020 Membership Application

Member Name: _____________________________________________________________________________________
Check here if you do not want your name and office address disclosed to any buyer of Bar Assoc. mailing labels.
Check here if membership information is the same as last year. If so, the rest of the form may be left blank.
Check here if you do not want your e-mail address disclosed to SBCBA sponsors.
Check here to opt out of receiving the monthly publication in hard copy. You’ll receive a pdf version instead.
Office Address: _____________________________________________________________________________________
__________________________________________________________________________________________________
City: ________________________________________________

State: _________

Zip: ___________________

E-Mail Address: _____________________________________________________________________________________
Phone Number: ________________________________________

Fax Number: ____________________________

Home Address: _____________________________________________________________________________________
City: ________________________________________________

State: _________

Zip: ___________________

State Bar #: ___________________________________________

Year Admitted to Bar: _____________________

Your member dues include a subscription to Santa Barbara Lawyer and the e-Newsletter.

SCHEDULE OF DUES FOR 2020

Active Members

$130

Student Members

$30

New Admittees (First Year Attorneys Only)

$00

Affiliate Members (non-Attorney members only)

$65

Non-Profit

$65

Inactive/Retired

$65

Total amount enclosed

$______.__

AREAS OF INTEREST OR PRACTICE (check box as applicable)
ADR

Estate Planning/Probate

Civil Litigation

Family Law

Criminal

In-House Counsel & Corporate Law

Debtor/Creditor

Intellectual Property/Tech. Business

Elder Law

Real Property/Land Use

Employment Law

Taxation

Mail completed form along with check to:
Santa Barbara County Bar Association, 15 West Carrillo Street, Suite 106, Santa Barbara, Ca 93101 Tel: (805)569-5511
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The SBCBA Family Law Section Presents:

BONGIOVI MEDIATION

“Tracing Issues and
Marriage of Ciprari”

Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

When:
November 1, 2019 at Noon

“There is no better

Where:

ambassador for the

Santa Barbara College of Law

MCLE:

value of mediation than

1.0 Hour of General MCLE

Henry Bongiovi.”

Speaker(s):
Ron J. Anfuso, CPA, ABV, CFF, CDFA, FABFA

About the Event:
Ron Anfuso, CPA, ABV, CFF, CDFA, FABFA provides
expert forensic accounting services in marital dissolution
cases. His tracing in the recently published decision, Marriage of Ciprari, met the burden of proof at the trial court
level and was upheld on appeal. Mr. Anfuso will discuss
tracing issues in dissolution of marriage cases in the wake
of Marriage of Ciprari. This promises to be a fascinating
discussion on whether Marriage of Ciprari really does
loosen the standards for overcoming the Family Code
section 760 presumption.

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)

Price:
$30 for members/$35 for non-members

Contact Information/R.S.V.P.:
Mail checks payable to the Santa Barbara County Bar
Association c/o Renee M. Fairbanks, CFLS, 226 E. Canon
Perdido Street, Ste. F, Santa Barbara, California 93101 no
later than October 21, 2019.

November 2019
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Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com

10th Annual

CHOWDER FEST & ANNIVERSARY

Celebration Benefit

SUNDAY, NOVEMBER 3 • 1-4PM

A benefit for

Gourmet chowders from local chefs
with other great food, local wines,
beer and live music!
at the

Santa Barbara Carriage & Western Art Museum

Visit

Tickets $75

WWW.SBCHOWDERFEST.COM

for more info.

Thanks to our generous sponsors:
Lobster Chowder Circle
Santa Barbara County Bar Association
Clam Chowder Circle
Fell Marking
Foley Bezek Behle & Curtis
Hollister & Brace
Fish Chowder Circle
Gursey | Schneider LLP
Reicker, Pfau, Pyle & McRoy LLP
Wilson & Pettine LLP

Cod Chowder Circle
Anacapa Estate Planning & Elder Law
Kelly Knight Real Estate
Susan and Bill Wagner
Vegetable Chowder Circle
Alan & Carol Blakeboro
American Riviera Bank
Brownstein Hyatt Farber Schreck, LLP
Drury Pullen, A Prof. Law Corp.
Griffith & Thornburg LLP
Jordano’s Inc.
Law Office of Renee M. Fairbanks

Presented by

Montecito Bank & Trust
Mullen & Henzell
Corn Chowder Circle
Amberger & Chamberlain
Anticouni & Associates, APC
Bongiovi Mediation
Cappello & Nöel LLP
Chicago Title
Ghitterman Ghitterman & Feld
Hebda Property & Title Solutions
Homeowners Financial Group
Janean Acevedo Daniels

FOOD +HOME
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Keith Berry Real Estate
Law Office of Marc Chytilo
Law Offices of Elizabeth E. Vogt
Law Offices of Moises Vasquez
Nicholson & Schwartz CPAs
Sanford Horowitz Criminal Defense
Sanger Swysen & Dunkle
Steve & Belinda Zola
William L. F. Felstiner
White, Zuckerman, Warsavsky,
Luna & Hunt

YOU ARE CORDIALLY INVITED TO
THE
SANTA BARBARA COUNTY BAR ASSOCIATION’S

ANNUAL DINNER
Friday, November 15th at
The Biltmore Santa Barbara

Guest Speaker: Xavier Becerra
Attorney General of California

Reception begins at 5:30 PM
Dinner to follow at 6:30 PM
Tribute to Bill Duval by the Honorable
James Herman
Early Bird Ticket Prices Available Before October 31st:
MEMBER $140 (After November 1st $150)
NON-MEMBER $150 (After November 1st $160)
*Any Non-Profits or New Attorneys interested in attending, please call (805)569-5511*

CALL SBCBA AT (805)569-5511 FOR MORE INFORMATION, TO
RESERVE TICKETS, AND FOR SPONSORSHIP OPPORTUNITIES!
**Seating is limited**

November 2019
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Classifieds
BUSINESS/TRANSACTIONAL ASSOCIATE
SOUGHT
Price, Postel & Parma, a long-standing law firm in Santa
Barbara, is seeking a transactional associate with superior
credentials, 3-5 years of significant experience and a current
license to practice in the State of California. Compensation
is commensurate with skills, education and experience.
Please submit a cover letter and resume via email to Ian
Fisher at ifisher@ppplaw.com.

***
TWO OFFICES FOR RENT
For rent (available November 1) two professional furnished offices (11’8” x 8’8” for $1,200.00 and 11’8” x
10’9” for $1,350.00). Includes a shared reception, two
conference rooms, kitchen and workroom with copier.
Located in a great Santa Barbara downtown location
across from the Courthouse and above Cafe Ana.
Please contact Howard Simon @hsimon@jhslawsb.com for
further information.

***

OFFICE SPACE

Private downtown office for rent in shared space. Rare opportunity for a small suite with two offices and shared reception area. Available immediately - furnished or unfurnished.
2 blocks from the courthouse, parking, elevator, AC and
utilities included. If interested, please email downtownofficespaceforrent@gmail.com.

***
HEARING OFFICERS SOUGHT
The City of Goleta is seeking to compile a list of licensed
attorneys willing to serve as Hearing Officers for Administrative Hearings on appeals of administrative citations of
the Goleta Municipal Code. Attorneys will be called upon
on an as-needed basis. Compensation is $175 per hour. If
you are interested, please submit your resumé to Sandra
Rodriguez, Management Assistant to the City Attorney’s
Office, at srodriguez@cityofgoleta.org.

***
ASSOCIATE SOUGHT
Central Coast litigation firm seeks associate with a minimum of 7 years of experience, superior analytical capabilities and strong oral advocacy, research and writing skills.
Submit resume to lawyerresponse2020@gmail.com.

The Barristers Club
Celebrates the
Release of the 2020
Directory

Ian Elsenheimer, Jessica Anticouni, Taylor Fuller, Nick
Behrman (president), Gary Guillen, Lorraine Pereverziev

Jessica Anticouni, Alex Jaimes,
Kacey Cook
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2019 SBCBA SECTION HEADS
Alternative Dispute Resolution
Dr. Penny Clemmons
687-9901
clemmonsjd@cs.com

Employment Law

Mandatory Fee Arbitration

Alex Craigie
alex@craigielawfirm.com

Bench & Bar Relations:

Estate Planning/Probate

Jeff Soderborg
687-6660
jsoderborg@barneslawsb.com

Connor Cote
connor@jfcotelaw.com

Civil Litigation

Family Law

Mark Coffin
mtc@markcoffinlaw.com

248-7118

Criminal
Jeff Chambliss
Jeff@Chamblisslegal.com

966-1204

Eric Berg
eric@berglawgroup.com
Naomi Dewey
naomi@trusted.legal
Vanessa Kirker Wright
vkw@kirkerwright.com

708-0748
979-5160
964-5105

Real Property/Land Use

Renee Fairbanks
renee@reneemfairbanks.com
Marisa Beuoy
beuoy@g-tlaw.com

845-1604
965-5131

895-6782

In House Counsel/Corporate Law
Betty L. Jeppesen
jeppesenlaw@gmail.com

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

845-1752

450-1789

Joe Billings
jbillings@aklaw.net

963-8611

Taxation
Peter Muzinich
966-2440
pmuzinich@gmail.com
Cindy Brittain
695-7315
cindy.brittain@kattenlaw.com

708-6653

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

845-3434

For information on upcoming MCLE events, visit SBCBA at http://www.sblaw.org//
Arnold, continued from page 17

Sanger, continued from page 13

process was a combination of formal appeal, negotiations,
and working together with the Assessor’s team.
Maybe using the term “rocket science” is taking liberty
but it does suggest the uniqueness of the valuation issues
we encountered.

15 See, Joshua D. Smith, et al., “Immortal Life of the Common Rule:
Ethics, Consent, and the Future of Cancer Research,” 35 Journal of
Clinical Oncology 1879 (April 2017).
16 https://www.justice.gov/olp/page/file/1204386/download.
17 Interim Policy on FGGS, p., n, 1.
18 Id. p. 2.
19 Id. p. 4, n. 15.
20 Id. p. 5.
21 Id. p. 5-6, NB, n. 21.
22 Id. p. 6.
23 Id. p. 6-7.
24 Id. p. 7-8.

Mr. Arnold is a principal at Hammock, Arnold, Smith & Company. They are a general practice appraisal firm providing
valuation and evaluation services to a variety of clients including
corporations, government agencies, the legal community, financial
institutions, private individuals and others.

Lawyer Referral Service • 805.569.9400
Santa Barbara County’s ONLY State Bar Certified Lawyer Referral Service , A Public Service of the Santa Barbara
County Bar Association

THE OTHER BAR NOTICE

Meets at noon on the first and third Tuesdays of the month at 330 E. Carrillo St. We are a state-wide
network of recovering lawyers and judges dedicated to assisting others within the profession who
have problems with alcohol or substance abuse. We protect anonymity. To contact a local member
go to http://www.otherbar.org and choose Santa Barbara in “Meetings” menu.
November 2019
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Change Service Requested

Daniel Encell
“The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
DRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide
(
out of over 1.3 million)
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.5 Billion in Local
Real Estate.

