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Feature

From Pilot to Practice:
Holistic Defense Growing
in Santa Barbara County
By Gabriela Tafoya Dodson, L.C.S.W.
Holistic Defense Program Manager, Family
Service Agency of Santa Barbara County

M

ultiple grants and a dynamic partnership are at
the heart of Holistic Defense practice in Santa
Barbara County, a practice that is quickly becoming the new norm for public defense. For the key
partners, the Public Defender’s Office and Family Service
Agency, Holistic Defense is a common sense solution to
the myriad challenges that come with serving the indigent
members of our community.
The Holistic Defense model provides individuals who
utilize public defense services with an interdisciplinary
team to help address their underlying needs, as well as their
legal issue. By assisting the client with their primary needs,
like housing, health, and family concerns, Holistic Defense
also improves outcomes of importance to the public such
as incarceration rates, recidivism, and the associated costs.
Pioneers of Holistic Defense practice, The Bronx Defenders, recently demonstrated how great an impact holistic
representation can make in service of low-income clients.
A study published in the January, 2019 Harvard Law Review
found that over a 10-year period Bronx Defenders’ clients
spent 1.1 million fewer days in jail, and there was no negative impact to the crime rate.
Inspired by The Bronx Defenders’ successful model, Family Service Agency of Santa Barbara County approached
the Public Defender’s Office in 2016, about available grant
funding for a Holistic Defense pilot project. As a nonprofit
agency that provides mental health and family support
services throughout Santa Barbara County, Family Service
Agency (FSA) saw Holistic Defense as an opportunity to
provide essential support to people at a critical juncture in
their lives. Tracy Macuga, newly appointed at the time,
was immediately interested in collaborating.
A veteran litigator, Macuga learned the benefits of Holistic
Defense early in her now 28-year career. Within the first,
short two years of her career, she started seeing the same
clients over and over again and felt pretty helpless.
Macuga recalls, “I was five years in, about to walk away,
burnt-out. I’m not helping people. I am making sure they
get the best deals . . . but I saw ‘John’ again, for the fourth
6

time. Then I read about
the Bronx Defenders. I
thought, now we’ve got
the solution! We can make
a meaningful difference
in people’s lives. Not just
represent them zealously,
vigorously in their case.
We can help them break
down those barriers. We
can help them become
successful. We can help
‘John’ not be in the system
again.”
Gabriela Tafoya Dodson
FSA applied to the Laura
and John Arnold Foundation, in partnership with the Public Defender’s Office, for
what would become a successful grant to implement a twoyear Holistic Defense pilot project. The project leveraged
each agency’s area of expertise to provide holistic support
to clients. FSA provided trained social workers who had
the support of the agency’s countywide behavioral health
network. The Public Defender’s Office provided zealous
representation, access to clients, and administrative support.
Evaluation of the Santa Barbara Holistic Defense pilot,
conducted by California Public Policy Institute Researcher
Heather Harris, found that the two-year project demonstrated the same potential realized in the Bronx Defenders
study. There was evidence that Holistic Defense clients
experienced improved case outcomes, with no negative
impact to public safety. The study also demonstrated the
project’s ability to substantially reduce rates of incarceration
and the associated costs.
The pilot also led the Public Defender’s Office to plan
for greater capacity to offer Holistic Defense beyond the
grant. This included hiring a social worker from the pilot to
serve in the Public Defender’s Office as well as contracting
with FSA to provide additional social workers and licensed
supervision.
Due to the success of the pilot and the demonstrated value
in Holistic Defense as a strategy, the Public Defender’s Office and FSA are committed to growing the program. FSA
has applied for a Department of Justice grant to conduct a
randomized controlled trial of expanded Holistic services, in
partnership with the Public Defender’s Office. In addition,
The Women’s Fund of Santa Barbara awarded FSA a grant
to increase the availability of social workers to provide
Holistic Defense services for low-level female offenders
Continued on page 17
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Fire Science:
NFPA 921 and 1033
By Robert Sanger

I

n this Criminal Justice column, we will look at forensic standards that impact both civil and criminal
cases. In particular, we will examine the National
Fire Protection Association’s (NFPA) efforts to create a comprehensive set of standards for fire investigations and fire
investigators. NFPA is a membership organization of fire
professionals, not an independent scientific organization.
It is also not an arm of law enforcement or a governmental
agency even though most of its members are involved in
government fire suppression, investigation and prevention.
In the area of fire investigations, NFPA has come as close
as any forensic discipline to implementing scientific standards for forensic analysis. The standards for professional
qualifications of fire investigators are contained in NFPA
1033. The standards for investigation, analysis and forensic opinions are contained in NPFA 921. Between them, if
followed, they produce a high level of forensic integrity
in fire investigations. Both civil and criminal practitioners
should be prepared to use them in fire related litigation
(including arson cases) either to exclude unqualified experts
and opinions or to establish the foundation for their own
experts and the parameters of their opinions.

The Texas Willingham and Willis Cases
Most people have heard of the case of Cameron Todd
Willingham, a man who lost his three small children in a fire
in December of 1991. Willingham always maintained his
innocence and refused to plea bargain as a result. He was
prosecuted based on severely flawed fire science testimony
and was finally executed by the State of Texas on February
17, 2004 despite post-conviction efforts to show his actual
innocence.1 The undisputable facts of his actual innocence
did not become widely known until after the execution.
There were several articles that came out in the popular
press at the time of his execution,2 but the most well researched and widely read was published in the New Yorker
Magazine in 2009.3 Mr. Willingham’s case has been the
subject of a documentary film4 and a major motion picture.5
Ernest Ray Willis’ case is not as well known. He was tried
July 2019

for the arson death of two
women who died in a fire
June 11, 1986. Mr. Willis
was convicted of capital
murder and sentenced to
death on August 4, 1987.
However, unlike Willingham, he was not executed.
Instead, after failed appeals and post-conviction
petitions, the federal court
eventually reversed his
conviction and, following
a review of the forensic
Robert Sanger
evidence by the District
Attorney’s Office, the case
was dismissed.6 After 17 years on death row, Mr. Willis was
released and exonerated by the State of Texas.7 No known
motion pictures were made about Mr. Willis.
Nevertheless, these two cases, Willingham and Willis,
got the attention of the State of Texas. A little more than a
year after Mr. Willingham’s execution, the Texas Legislature passed a new law creating the Texas Forensic Science
Commission (“FSC”). The FSC was mandated to “investigate, in a timely manner, any allegation of professional
negligence or misconduct that would substantially affect
the integrity of the results of a forensic analysis conducted
by an accredited laboratory, facility or entity.”8 The FSC
eventually issued a detailed report which was quite critical
of the fire “science” testimony that had been given in both
Willingham’s and Willis’ cases, and made recommendations
for the significant improvement of forensic investigation
and testimony in fire cases.9
In Texas, this tragically flawed fire investigation history
investigated by the FSC was considered with some other
cases involving flawed non-fire science. This all eventually
resulted in the passage of the “Junk Science Writ” law in
2013.10 California followed suit. The California legislature
amended Penal Code section 1473 to allow for a writ of
habeas corpus based on “false evidence,” which “includes
opinions of experts that have either been repudiated by
the expert who originally provided the opinion at a hearing or trial or that have been undermined by later scientific
research or technological advances.”11 And, as has been
referred to in earlier Criminal Justice columns, forensics in
general is moving across the board to develop scientific
standards in all areas,12 including fire investigation.13

The Evolution of NFPA Standards
Meanwhile, the National Fire Protection Association had
7
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been in pursuit of some standards for fire investigations and
professional qualifications for fire investigators.14 The NFPA
publication, NFPA 921, Guide for Fire and Explosion Investigation was first published in 1992. It made a shift toward
science and away from “look see” testimony, i.e., “when I
look at it, I can see it.” Of course, this was precisely the kind
of testimony that was introduced to convict both Willis and
Willingham. Even fire investigators often used the “negative
corpus” approach by concluding that they had eliminated
everything else and arson must have been the cause. This
“experienced based” and “look see” approach was far different from the scientific approach of testing hypotheses.
Daubert v. Merrell Dow Pharmaceuticals15 had not been
decided yet by the United States Supreme Court nor had
the NAS Report been issued. 16 Willis and Willingham had
some publicity when NFPA 921 was first drafted but not
the notoriety, in Willingham’s case, attained only after his
death. Many fire investigators felt that the scientific method
would impair their ability to make experience based findings. The thought was scientific standards would just be
“too difficult to meet.”17 Since that time, NFPA has not only

8

been accepted in the industry but has gone through additional revisions with the most recent dated 2017.18 The 2008
edition included a major re-write of the Chapter on “Basic
Fire Science” and the 2011 edition saw changes to “Basic
Methodology” and revisions to “Fire Cause Determination”
to reflect adherence to the scientific method.19
Similarly, NFPA significantly updated its original 1977
NFPA 1033 regarding qualifications for professional fire
investigators. 20 The earlier versions stressed experience and
ability to make fire causation determinations. They did not
emphasize scientific training or knowledge of the scientific
method. By the 2009 edition, the “Requisite knowledge”
section was expanded. In the current, 2014, edition, continuing education is required as well as more extensive
knowledge of scientific and technical topics.21

Current NFPA 921 and 1033 Standards
The standards for fire investigations and investigators will
arise in almost any case where issues related to fires exist.
These issues may arise in civil cases as well as criminal
cases. The issues may involve more than causation which
is what is thought of most, especially in criminal cases.
However, issues may also involve building construction,
fire protection systems, fuel systems and overall fire safety
standards and precautions. Thus, if there is a fire related
issue and an expert is considered, the NFPA standards as
well as other industry, government, non-governmental and
international standards should be considered.22
While there are rules of evidence to cover all experts, such
as Federal Rule of Evidence 702 or California Evidence Code
sections 801, et seq., remember that standards in the area
of science or expertise are specifically relevant both under
federal rules and California law. For instance, California
Evidence Code section 720 (a) says, “A person is qualified
to testify as an expert if he has special knowledge, skill,
experience, training, or education sufficient to qualify him
as an expert on the subject to which his testimony relates.
Against the objection of a party, such special knowledge,
skill, experience, training, or education must be shown
before the witness may testify as an expert.” The rules,
codes and case law all require that any opinions be based
on the standards of the profession and not on speculation.23
Given the wide acceptance of the NFPA standards for fire
investigators and in fire investigations, the standards are
appropriate for the purpose of either qualifying an expert
or seeking to exclude the expert’s opinion in whole or part
under Evidence Code sections 402 and 403. Meeting the
standards is a “preliminary fact” to be found by the judge
as a condition of admissibility.24 Furthermore, even if the
judge at a motion in limine allows the testimony, the preSanta Barbara Lawyer
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liminary fact of the expert’s qualifications is still an issue
explosions,37 appliances,38 motor vehicles,39 wildfires,40 and
25
to be determined by the jury.
marine fires.41 Having noted that, if a case suggests further
There is no substitute for reading the standards in detail
inquiry, those sections will be important, we will primarwith the particular case under consideration in mind. Howily direct the remaining focus on Chapters 4, 18, 19, 29
ever, note that a fire expert should meet agency job perforand 21 that pertain to the scientific method and the origin
mance standards and that the investigator “shall have and
and cause determinations, classifications of the cause and
maintain at a minimum an up-to-date basic knowledge of
responsibility for the cause.
the following topics beyond the high school level: [omitting
The basic methodology set forth in Chapter 4 captures
numbering] fire science, fire chemistry, thermodynamics,
the general spirit of the scientific method better than most
thermometry, fire dynamics, explosion dynamics, computer
historical standards in any field of forensics do.42 It outlines
a systematic approach involving recognizing the need,
fire modeling, fire investigation, fire analysis, fire investigadefining the problem, collecting and analyzing data, then
tion methodology, fire investigation technology, hazardous
developing a hypothesis through inductive reasoning, testmaterials, failure analysis and analytical tools, ire protection
ing the hypothesis through deductive
systems, evidence documentation,
reasoning, determining if the hypothcollection and preservation, electricesis is testable, selecting a hypothesis
ity and electrical systems.”26 And the Given the wide acceptance
investigator “shall remain current in of the NFPA standards for
and acknowledging alternative hy[these] topics by attending formal fire investigators and in fire
potheses that are consistent with the
educational courses, workshops and
data.43 In doing so, the investigator is
investigations,
the
standards
advised to avoid presumptions and
seminars, and/or through professional
try to eliminate expectation bias.44
publications and journals.”27
are appropriate for the
The NFPA standards eventually
Any good lawyer can turn these purpose of either qualifying an
apply the scientific methodology
NFPA 1033 professional qualifications
directly to the origins investigation
standards into dozens of meaningful expert or seeking to exclude
using the knowledge of fire science.45
questions. Of course, the lawyer, the expert’s opinion in whole
Examples are given, including a chart
perhaps with the help of a competent or part under Evidence Code
(figure 18.2) setting forth a sequential
consultant, should know, for instance,
demonstration of how the fundathat fire is an exothermic chemical sections 402 and 403.
mental steps set forth in Chapter 4
reaction that gives off energy in the
(recognizing the need, defining the problem, collecting
form of heat and light; that the chemical process involves
and analyzing data, then developing a hypothesis through
rapid oxidation of material; or, perhaps, that the three laws
inductive reasoning, testing the hypothesis through deof thermodynamics pertain to conservation of energy,
ductive reasoning, determining if the hypothesis is testentropy, and that the entropy of a system approaches a
able, selecting a hypothesis and identifying alternative
constant value as the temperature approaches absolute zero.
hypotheses) would play out in an actual case. This involves
If so, a lawyer can eliminate purported experts by asking
analyzing the data and applying a scientific understanding
questions about the first three requirements above (fire sciof fire patterns, structural or non-structural surroundings,
ence, fire chemistry and thermodynamics) before moving
contamination, weather conditions, electrical systems, fire
on. A qualified expert would be able to give appropriate
protection systems, fuel sources, ventilation, heat and flame
answers to these threshold questions before getting to the
vector analysis and arc mapping. Only at the conclusion of
other specifics of fire science that they are obligated to
the analysis is it determined whether the data is consistent
study. The examination can then move on to the specific
with one or more hypotheses.
science involved in the case at hand.
Chapter 19 does the same analysis with regard to fire
NFPA Standard 921 is more detailed, including detailed
cause. The scientific method applies and particular caution
information about the actual conduct of fire and explosion
is to be exercised to recognize inconsistent data.46 Ultiinvestigations. Again, the standard must be studied with
mately, the investigator is advised that, “The final opinion
the issues of the present case in mind. There are chapters
is only as good as the quality of the data” and that “if the
on basic methodology,28 basic fire science,29 fire patterns,30
human behavior,31 legal considerations,32 safety,33 planning
level of certainty of the opinion is only ‘possible’ or ‘sus34
35
the investigation, and physical evidence. There are also
pected,’ the fire cause is unresolved and should be classified
chapters on particular kinds of fires, including incendiary,36
as ‘undetermined.’”47 Chapter 20 takes this analysis stanJuly 2019
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dard further to apply to the classification of a fire cause as
“natural,” “incendiary,” or, if there is “not an acceptable level
of certainty, the proper classification is ‘undetermined.’”48
Chapter 21 then establishes standards which limit the role
of the investigator in assigning responsibility to persons
for criminal or civil liability purposes, recognizing such
determination is primarily within the realm of the court.49

Conclusion
NFPA Standard 1033 relating to qualifications is relatively
short but still bears a close reading with any particular
case in mind. NFPA 921, relating to fire and explosion
investigations, is lengthy and requires not only close reading but study and expert consultation. Nevertheless, these
documents are good examples of scientific standards being
crafted in a way to maximize the reliability of any conclusion offered in court. However, standards have to be applied
and lawyers have to be prepared to hold opposing experts
and their own experts to these scientific standards. All in
all, NFPA did a pretty good job, and fire science, recognizing
its limitations, has a good template that could be adapted
to and adopted by other disciplines.

Robert Sanger is a Certified Criminal Law Specialist
and has been practicing as a criminal defense lawyer in
Santa Barbara for over 45 years. He is a partner in the
firm of Sanger Swysen & Dunkle and Professor of Law
and Forensic Science at the Santa Barbara and Ventura
Colleges of Law. Mr. Sanger is a Fellow of the American
Academy of Forensic Sciences (AAFS) and Past President
of California Attorneys for Criminal Justice (CACJ), the
statewide criminal defense lawyers’ organization. He is a
Director of Death Penalty Focus and an Associate Member
of the Council of Forensic Science Educators (COFSE).
The opinions expressed here are his own and do not necessarily reflect those of the organizations with which he is
associated. ©Robert M. Sanger.
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Convicted after a jury trial in the District Court of Navarro County,
Texas in August 1992, Cameron Todd Willingham was sentenced
to death. The judgment and sentence were affirmed in Willingham
v. State, 897 S.W.2d 351 (Tex. Crim. App. 1995). The United States
Supreme Court denied a petition for writ of certiorari. Willingham
v. Texas, 516 U.S. 946 (1995). Willingham filed a petition for writ
of habeas corpus in state court which the Texas Court of Criminal Appeals denied. Ex parte Willingham, No. 35,162 (Tex. Crim.
App. 1997). The United States Supreme Court denied a petition
for writ of certiorari. Willingham v. Texas, 524 U.S. 917 (1998).
Willingham filed a subsequent petition for writ of habeas corpus
in state court challenging the fire investigation in which the Texas
Court of Criminal Appeals denied finding that it did not meet the
legal requirements for a claim of newly discovered evidence of
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actual innocence. Ex parte Willingham, No. 35,162-02 (Tex. Crim.
App. 2004). Willingham then filed a petition for writ of habeas
corpus in federal court which was denied Willingham v. Johnson,
No. 3:98-CV-0409-L, 2001 WL 1677023, at *1 (N.D. Tex. Dec.
31, 2001). The Fifth Circuit agreed denying relief. Willingham v.
Cockrell, No. 02-10133, 2003 WL 1107011 (5th Cir. Feb. 17, 2003).
The United States Supreme Court denied certiorari. Willingham
v. Dretke, 540 U.S. 986 (2003). On February 3, 2004, Willingham
filed applications for a stay, reprieve, commutation and clemency
with the Texas Board of Pardons and Paroles and the Governor’s
office, including a challenge to the forensic evidence. The stay of
execution was denied, and Willingham was executed on February
17, 2004.
See, Mills, Steve and Possley, Maurice “Man executed on disproved
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Grann, David, “Trial by Fire: Did Texas execute an innocent man?”
The New Yorker (September 7, 2009).
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relief in 2000, the trial court granted a new trial based on ineffective assistance of counsel, and other grounds. The Texas Court of
Criminal Appeals reversed on December 13, 2000. See the history
as later recorded in, Willis v. Cockrell, No. P-01-CA-20, 2004 WL
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Committee on Identifying the Needs of the Forensic Sciences
Community, National Research Council, Strengthening Forensic
Science in the United States: A Path Forward, (National Research

Santa Barbara Lawyer

Criminal Justice
Council, 2009).
17 See, interview with Randy Watson,
technical committee chair of the NFPA
editorial committee, Fred Durso, Guided by
Science, NFPA Journal (March/April 2014).
18 NFPA 921 (2017 edition.). Amended 1995,
1998 2001, 2004, 208, 2011 and 2017).
19 Summarized in the Introduction to the
2017 edition (NFPA 921-1).
20 NFPA 1033, Professional Qualifications for Fire Inspector, Fire Investigator,
and Fire Prevention Education Officer (1977);
Now, NFPA 1033, Standards for Professional
Qualifications for Fire Investigator, (2014).
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35 NFPA 921, Chap. 17.
36 NFPA 921, Chap.24.
37 NFPA 921, Chaps. 23 and 25.
38 NFPA 921, Chap. 26.
39 NFPA 921, Chap. 27.
40 NFPA 921, Chap. 28.
41 NFPA 921, Chap. 30.
42 Certainly, among scientists and philosophers of science, the nuances of the
scientific method (or, more informatively,
scientific methods) can fill volumes. See

PersonaL service FroM LocaL attorneys
Consider
For Your
Personal injurY reFerrals

Maho Prentice LLP is a longstanding Santa Barbara firm which focuses
its practice on handling plaintiff personal injury cases. We welcome
your referrals on matters of personal injury and wrongful death and pay
referral fees per State Bar rules. Personal, trustworthy, and accessible,
we pride ourselves in exceptional client service, while obtaining
maximum results. We will speak with all potential clients free of charge
and will handle cases anywhere in the State of California. Please
consider establishing a rewarding relationship with us.

www.maho-prentice.com
(805) 962-1930

Fifthian Building
629 State St., Suite 217, Santa Barbara, CA 93101

a good summary of the various conflicting
views in James Ladyman, Understanding
Philosophy of Science (Routledge 2002). For
instance, the involvement of and interplay
between, if any, inductive reasoning and
deductive reasoning is debated among several schools of thought. However, the NFPA
model is not a bad heuristic by which to do
July 2019
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the job of fire investigation.
NFPA 921, Chap. 4, 4.2-4.3.7.
NFPA 921, Chap. 4, 4.3.8-4.3.10.
NFPA 921, Chap. 18, 18.2.
NFPA 921 19.7.2.
NFPA 921 19.7.4.
NFPA 921 20.1.2-4.
NFPA 921 21.1.1-21.5.4.
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Marriage of Brooks:

Applying the Van
Camp Method
By Renee M. Fairbanks

P

ublished on March 27, 2019, Marriage of Brooks (2019)
33 Cal.App.5th 576 affirms a trial court’s use of the
Van Camp method in apportioning the community
and separate interests in the appreciation of stock during
marriage. In its discussion of its affirmance of the trial
court’s decision, the Brooks opinion is a much-needed tutorial on the application of the Van Camp apportionment
method.

What Happened at Trial
The evidence at trial established that Evan Brooks (“Husband”) co-founded and incorporated DigiDesign in 1984,
five years prior to marriage in 1989. DigiDesign manufactured sound editing hardware and software. Husband,
along with Co-Founder Peter Gotcher, invested $7,000 in
capital and held equal shares of company stock. In 1995,
Avid bought DigiDesign for $200 million. DigiDesign Stock
was converted to Avid Stock, and Husband’s portion was
valued at $38 million at the time of acquisition.
Husband was the inventor and key software developer of
the software Sound Tools. Gotcher was responsible for the
business portion of the company. Gotcher also conceived
of Pro Tools (successor product of Sound Tools), tasking
another DigiDesign employee to design it in 1989. Pro
Tools utilized different platforms than Husband’s Sound
Tools’ design. Upon release, Pro Tools became DigiDesign’s primary product. While Husband was listed as the
primary inventor on one of the patents related to Pro Tools
for software essential to its operation, Husband did not
participate in the development of Pro Tools’ software or
hardware. The key decision that made Pro Tools a success
was to provide an open architecture allowing users to use
Pro Tools’ hardware with third party software and application. That decision was made by Gotcher, not Husband.
Gotcher believed that Pro Tools was DigiDesign’s most
important product at the time it was acquired by Avid.
Wife’s valuation expert shared this opinion.
Per Gotcher, Husband worked “full-time, if not more than
full-time,” as a salaried high-level engineer for DigiDesign
12

from the date of marriage through the end of
his employment in 1996.
Husband did not take any
executive leadership roles.
Yet, Gotcher testified that
DigiDesign would not
have existed without Husband, because Husband
possessed the technical
skills the company needed
at its start. Husband’s
compensation expert testified that Husband’s work
Renee Fairbanks
at DigiDesign helped
create a positive culture,
making it one of the best places to work. From 1989 through
1994, Husband’s yearly salary increased from $68,412
to $140,675. Husband’s salary, as well as all DigiDesign
employee salaries, were set by Radford, a salary benchmarking and survey service. All witnesses who testified
at trial opined that Husband’s salary during the relevant
time period adequately compensated the community for
his efforts. Wife offered no expert opinion on the issue
of Husband’s reasonable compensation, as her valuation
expert only looked at “replacement compensation” in his
valuation, using the Pereira apportionment method.
In deciding which apportionment method to use, the
trial court sided with Husband over Wife, and ruled that
the Van Camp apportionment method was appropriate.
The trial court found that Sound Tools was a successful
and mature product before the marriage, and DigiDesign’s
growth after the marriage did not stem from “extraordinary
contributions” by Husband. The trial court also found that
the opinion of Husband’s valuation and compensation experts, and the facts, established that the community was
adequately compensated by Husband’s salary during the
marriage. As such, the trial court found that appreciation
of the DigiDesign stock was return on Husband’s separate
property, so that the community received no interest in the
appreciation. Wife appealed the trial court’s ruling.

The Only Rule of Apportionment Is to Use a
Method that Achieves Substantial Justice
In its review, the Brooks Court discussed the two apportionment methods of appreciation of a separate property
business that increases in value during marriage, Van Camp
and Pereira. Under the Pereira method, the court calculates
a fair return on the spouse’s separate property investment in the business, with the remainder belonging to
Santa Barbara Lawyer
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the community. Under the Van Camp method, the court
(Id, at pg. 1473.) Indeed, the Brooks Court stated that the
values the spouse’s community property efforts devoted
decision to apportion “presupposes” that the spouse made
to the business, with the remainder constituting separate
more than minimal contributions to the separate property
property income (Id, at pg. 579, FN1.) The Pereira method
business during marriage. The Brooks Court commented
to apportionment is usually applied when the business
that if Husband’s contributions during marriage were
profits are chiefly attributed to efforts of the community.
minimal, there would be nothing to apportion and no
The Van Camp method of apportionment typically is used
community interest.
where the community effort is more
than minimally involved in the separate
property business, but the profits accrued are attributed to the character of
the business. Although courts regularly
refer to these two methods of apportionment, neither method is required.
There is no “precise criterion or fixed
standard” of apportionment, but courts
have “endeavored to adopt the yardstick
which is most appropriate and equitable
in a particular situation.” (Marriage of
Brandes (2015) 239 Cal.App.4th 1461,
1473.) A court may select any method
that achieves “substantial justice.” Thus,
a court may use Van Camp, Pereira, or
a hybrid of the two methods in apportioning appreciation in a separate property business during marriage, provided
It is with great pride we announce
that any method used achieves substantial justice. Ultimately, the Brooks court
that Snyder Law, LLP is now
concluded that since Husband’s most
Snyder Burnett Egerer, LLP.
significant contribution to DigiDesign
occurred prior to marriage, use of the
Sean R. Burnett and Ashley Dorris Egerer have been with the firm for over 15
Van Camp method achieved substantial
years and both bring their loyalty, dedication and hard work to the forefront as
justice between the parties.
the firm continues to offer highly specialized litigation services throughout the
Central Coast and greater Los Angeles areas. Founding partner, Barry Clifford
Snyder, continues to remain an active and integral part of the firm and its future.
More than Minimal Community
Barry spends the majority of his time litigating high profile transportation cases
Effort Is Required for
throughout California. He has secured 3 defense verdicts in the past 15 months,
Apportionment
most recently in the Central District of California in a case that alleged over $11
The Brooks Court rejected Wife’s
million in damages.
contention that application of the Van
Barry, Sean and Ashley are joined by their other partners, Christopher Cotter,
Camp method requires a finding that the
Jeffrey Choi, Jessica Farley, and Jerry Howard in leading the firm to continued
spouse who started the business made
successes. Each partner offers their own unique experiences in areas that includes
no contribution to the increase in value
real estate and construction, employment law, insurance coverage and disputes,
of the business during marriage. Citproduct and professional liability, transportation and estate planning.
ing Marriage of Brandes (2015) 239 Cal.
App.4th 1461, the Brooks Court stated
SNYDER BURNETT EGERER, LLP
5383 Hollister Avenue, Suite 240
that a court faced with the choice of apSanta Barbara, CA 93111
portionment methods should consider
Office 805.692.2800
whether the spouse’s efforts during
Facsimile 805.692.2801
marriage were the “chief contributing
www.sbelaw.com
factor” causing the increase in value.
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The Use of the Van Camp Method Is Not
Limited to Situations in Which Market Forces
Cause Increase in Business Value

opinion at trial to Husband’s evidence and opinion that
Husband’s efforts were not the chief contributing factor
to DigiDesign’s value.

Wife also argued that use of the Van Camp method should
be limited to situations in which market forces cause the
increase of a separate property business’ value during marriage. The Brooks Court rejected this argument. Referencing the decisions made in Marriage of Brandes and Somps v.
Somps (1967) 250 Cal.App.2d 328, the Brooks Court held
that the Van Camp method can be used when the efforts
of others within a company cause the increase in value.
Thus, the application of the Van Camp method is not limited to situations in which market forces are the singular
driver of the business’ value. The Brooks Court found that
substantial evidence supported the finding that Husband
did not significantly contribute to Pro Tools, the product
that was the primary driver of DigiDesign’s value. Instead,
those contributions came from others within the company,
so that the Van Camp method was properly applied.

Understanding of the Business Is Essential in
Apportionment Cases
The Brooks opinion highlights the need to understand the
nature of the business being apportioned. It is insufficient
to argue that a spouse worked full-time or more than fulltime in the business and contributed to its growth during
marriage, so that Pereira must apply. That seemed to be
the approach taken by Wife in Brooks. In advancing Pereira
as the apportionment method that should be used, Wife’s
trial position seemed to be based upon a limited understanding of DigiDesign. Her expert did not have a working
knowledge of DigiDesign and how it derived its value.
Wife’s expert testified that he performed a Pereira analysis
at the request of Wife’s counsel and did not undertake a
Van Camp analysis. Yet, Wife’s expert did not review the
depositions of Husband, Gotcher, or others with knowledge of DigiDesign in forming his opinions. Wife’s expert
had limited information relating to Husband’s job duties
and the products of DigiDesign and who was responsible
for developing them. Wife’s expert did not know whether
Husband contributed to the increase in DigiDesign’s sales
during marriage. Wife’s expert knew that Pro Tools was
DigiDesign’s most important product, but he did not know
whose services were significant in developing the Pro Tools
products. Thus, Wife offered no contradictory evidence or

A Reasonable Compensation Expert May Be
Required in Van Camp Situations
In the Van Camp apportionment method, a court determines the reasonable value of a spouse’s services to the business with the remainder being separate property income.
In Brooks¸ the question of “reasonable value” of Husband’s
services, turned on whether it should be a combination
of salary and equity in the business. Husband’s valuation
expert was not specifically retained to offer an opinion as
to the reasonable value of Husband’s services to DigiDesign. Nonetheless, at trial, Husband’s valuation expert
testified that Husband was not compensated fairly as it
related to stock options. Husband did not receive stock options, while Gotcher and another high-level employee did.
Husband’s valuation expert believed that Husband would
have received such options if he was a regular employee
of DigiDesign during the relevant time period.
Husband’s valuation expert’s statements as to the reasonable value of Husband’s services were at odds with the
opinion offered by Husband’s own retained compensation
expert. Husband’s compensation expert opined that actual
salary should receive greater weight in the analysis because
of the nature of startup companies. Husband’s compensation expert testified that stock options could be a critical
component of executive compensation, but Husband’s job
duties after marriage were not those of an executive level
employee.
Wife offered no opinion testimony on the reasonable
value of Husband’s services. Her valuation expert’s only
opinion evidence relating to compensation was limited to
“replacement compensation” in the context of valuation of
the DigiDesign under the Pereira method.
Ultimately, the trial court followed the opinion of Husband’s reasonable compensation expert in determining that
Husband’s yearly salary of between $68,412 to $140,675
fairly compensated the community during the relevant
time period. The Brooks Court found that substantial evidence supported this finding. In other words, the opinion
evidence provided by Husband’s reasonable compensation
expert carried the day, even when that opinion evidence
was undermined by Husband’s own valuation expert.
Renee M. Fairbanks, CFLS, is a certified family law specialist
and principal at the Law Office of Renee M. Fairbanks, P.C. Her
firm has offices in Santa Barbara and Los Olivos and represents
litigants in divorce, legal separation, custody, and support matters.
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CARRINGTON LINDENAUER
ALTERNATIVE DISPUTE RESOLUTION PROFESSIONALS

Mr. Carrington and Ms. Lindenauer have conducted over 4,000 mediations,
300 arbitrations and have been discovery referees in multiple complex
matters. Mr. Carrington (ABOTA Member) has been a full-time mediator
since 1999 and Ms. Lindenauer has been mediating since 2011. Their
professional association as of 2017 reflects their jointly held commitment
to the values of tenacity, creativity, and the highest ethical standards
applied to the resolution of every dispute.
Serving Los Angeles, Orange, Ventura, Santa Barbara,
San Luis Obispo, and Kern Counties

CONTACT
R.A. CARRINGTON

VICTORIA LINDENAUER

ratc@cox.net

lindenauer_mediation@cox.net

805-565-1487

805-730-1959

CARRINGTONLINDENAUER.COM
californianeutrals.org/ra-carrington
californianeutrals.org/victoria-lindenauer
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NEW ATTORNEY SPOTLIGHT

Angela Rico
Cornwell
Where were you born and raised?
I was born in Bogota, Colombia. I moved to Beaverton,
Oregon in seventh grade and lived there until I moved to
Lompoc in 2017.

What was it like growing up in Colombia?
I felt very privileged growing up in Colombia. I am part of
a big family. I have nine aunts and uncles on my mother’s
side, and eight on my father’s side. I have a total of 32 first
cousins. We actually grew up really close and my cousins are
still some of my best friends today. We always had family
activities on the weekends such as birthday parties. Never
a dull moment. My grandfather had a coffee farm. On the
weekends we would also travel to visit him. He would
teach us about coffee, how to pick the right beans, how
to dry and roast them and how to tend to his cute little
chickens. I think my parents did a great job of protecting
my sister and I from the reality that many Colombians lived
in the 90s. I was never really aware of those issues while
I lived in Colombia.    

What drew you to Oregon?
My brother lived in Portland at the time, as did a couple
of my aunts on my mother’s side. My parents believed
my sister and I would have better opportunities for education, and they also wanted us to learn English. My parents
therefore chose to uproot our family and begin our lives in
Oregon.

What was your most memorable experience in
college?
I had an atypical college experience. I had to work fulltime during the day, and attend school at night. Therefore,
my most memorable experience comes from my day job
during college. I had the privilege of working with Governor John A. Kitzhaber as an education policy assistant. I
had so many memorable experiences, but I think the most
salient experience was receiving a “suspicious” packet to
our office. An inmate at a state prison believed he was be16

ing poisoned through the
jail food. So, he decided
to send the Governor evidence of this claim. One
of our interns, who was
sitting right next to my
desk, opened the inmate’s
letter. Powder then came
out flying up. Within a
few minutes the police
were standing outside
our doors, the air circulation system was shut
down, and the hazmat
team came into the office to test the powdery
substance. Turns out the
inmate had sent the Governor his blood and powdered food
to substantiate his poisoning claim. To this day I will never
forget our poor intern, the hazmat team and the many crazy
things that go through your head when something like that
happens. Everything turned out ok, but this is certainly one
of my most memorable experiences.     

Why the legal profession?
During my junior year in high school I was given an
ultimatum: either I participated in an honors program, or
risked not being able to graduate. I definitely chose the
honors program, but the availability of the fun programs
such as film, dancing, and photography was limited. The
only other option was the law career academy. I entered
into that academy, shadowed an immigration attorney and
a criminal attorney, and ended up writing my senior project
on the impact of immigration policy on undocumented
children. Until then, I was unaware of the realities that the
immigrant community faced in the country, especially the
children who are brought to the country when they were
children. At that point I saw the power that attorneys have
to speak for those who cannot speak for themselves, and
to protect many people from victimization. I decided then
that I wanted to become a lawyer.

What did you enjoy, in particular about law
school?
My favorite part about law school were the clerkships. I
enjoyed learning the law in classes, but I absolutely loved
seeing my attorney-supervisors in action. Throughout my
clerkships I was very fortunate to have supervisors who
were willing to entertain my curiosity, and my many questions. I had a great time in my clerkships soaking up all the
Santa Barbara Lawyer
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information my supervisors imparted on me.

Dodson, continued from page 6

What brought you to Santa Barbara?

served by the Public Defender’s Office.
Holistic Defense services at the Public Defender’s Office
are currently operating at capacity. Macuga and FSA share
a vision about growing Holistic Defense and its benefits to
the community. Macuga continues to build Holistic Defense
practice in her office, even remodeling available space for
more interdisciplinary team members to work with clients.
“Because of FSA’s vision, our adopting their vision and
shepherding the program, ultimately it’s changed our whole
community now,” Macuga said. Macuga envisions expanding Holistic Defense so that one day it can be practiced by
both the defense panel and private criminal defense attorneys. As Santa Barbara County develops the resources to
achieve that goal, the Public Defender’s Office and FSA will
continue partnering to make Holistic Defense available to
everyone who is eligible.

My husband’s company offered him a position at Vandenberg AFB as a civilian contractor working on the rocket
launches. The job seemed like a great opportunity for him,
and we decided to venture out to Lompoc, CA. Certainly
moving from Portland to Lompoc was quite the adjustment,
but I feel fortunate that we landed in such a welcoming and
kind community.

Tell us about your work at UCSB
I have recently joined UCSB’s Office of Judicial Affairs as
an Associate Director for Interpersonal Violence. I manage
cases where there is an alleged violation to the student code
of conduct for the areas of sexual assault, sexual harassment,
dating/domestic violence, and stalking. I also work on issuing no contact orders, and coordinating appeals of decisions.

How do you like to spend your time away from
work?
I enjoy traveling, hiking, and attending arts and culture
events. I am also a self-described “foodie.” On a typical
weekend you will find my husband and I either trying to
make new recipes, or trying out a new restaurant.

What is the most interesting place you’ve traveled?
Last October I went to Caraiva, Brazil for a friend’s wedding. To say the location was remote, is an understatement.
We had to travel to a small airport in the state of Bahia, take
a taxi to the edge of a river, take a boat across the river, and
then a donkey to our hostel. Caraiva does not really have
roads. The entire place was built on sand, so donkeys are
the usual methods of transportation. Caraiva was a magical
place where a river and the Atlantic Ocean meet. The color
of the water changed everyday, the food was incredible,
and the people were incredibly warm. Certainly one of my
favorite places I have been.

What book is on your nightstand?
Free Speech on Campus by the brilliant Erwin Chemerinsky
and Howard Gillman.

How do you like Santa Barbara?
I am absolutely in love with Santa Barbara. The food
scene is fantastic, the beach is incredible, the people are
warm and inviting, and the arts and culture events are varied
and fascinating. I also enjoy the surrounding national parks
and mountains. Hiking is very enjoyable in the Central
Coast.
July 2019
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YOUR GOOD PRACTICE
IS REFLECTED IN OUR NEW LOWER RATES.
As we celebrate our 40-year anniversary, we are pleased to announce that we were able to lower
our rates by an average of 17.5% effective January 1, 2019.
As the leading provider of professional liability insurance, continued legal education and member benefits
to California lawyers, we are committed to the next 40 years and will continue to build with the future and
our members’ best interest in mind.
We invite you to visit our new website at www.lawyersmutual.com, call us at 818.565.5512 or email us
at lmic@lawyersmutual.com to make sure you have the right professional liability cover at the right price
for your practice.
We’re here so you can practice with peace of mind.

www.lawyersmutual.com
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2019 AWARDS
SANTA BARBARA
COUNTY
BAR ASSOCIATION
The Santa Barbara County Bar Association calls for nominations for 2019 awards for recognition of outstanding
attorneys, law firms, and judges in our community.

Richard Abbe Humanitarian Award

This special award, which is not given every year, honors
a judge or attorney who evinces exceptional qualifications
reflecting the highest humanitarian principles as exemplified
by the late Justice Richard Abbe.

CALL FOR NOMINATIONS
TO THE
SANTA BARBARA COUNTY BAR
ASSOCIATION
BOARD OF DIRECTORS
The Santa Barbara County Bar Association is seeking applications and nominations for its 2019 Board of Directors.
Prospective Directors should be enthusiastic and reliable,
with previous volunteer and board experience and sufficient
time to devote to our Board for at least a one-year term.
If you or someone you know is interested in being
nominated to the Board, please contact Rosaleen Wynne
at Rosaleen@jfcotelaw.com. Briefly describe your interest
in serving on the Board or why your nominee would be
an asset to the Board and provide a current CV, including
volunteer and non-profit experience.
Applications and nominations should be received by
August 1, 2019.

John T. Rickard Judicial Service Award

This award honors one of our judges for excellence on the
bench and outstanding contributions to the judiciary and/
or the local court system.

BONGIOVI MEDIATION
Mediating Solutions since 1998

Pro Bono Award

This award recognizes an individual attorney who has donated at least 50 hours of direct legal services to low income
persons during the previous calendar year.

Mediator • Arbitrator • Discovery Referee

Frank Crandall Community Service Award

“There is no better

This award honors a local law firm’s best efforts in providing pro bono services to community non-profit organizations. Factors considered in bestowing the award include:
• Existence of a firm policy encouraging pro bono services;
• Percentage of firm attorneys performing pro bono work;
• Nature and quality of pro bono work and hours per
attorney;
• Leadership of community projects; and
• Services benefiting low income persons.

ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

Please submit your nominations to Rosaleen Wynne at
Rosaleen@jfcotelaw.com by July 31, 2019. Include specific
facts to support the award’s criteria for each nomination.

July 2019

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)
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Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com

Hon. Von Deroian, Elizabeth Diaz, Jennifer Smith

Monique Fierro, Hon. Pauline Maxwell, Danielle De Smeth

SBCBA 2019 Annual Barbecue

Lisa Petak, Joe Billings

Allegra Geller-Kudrow, Hon. Tom Anderle, Nick and Christina Behrman

Trevor Quirk, Hon. Frank Ochoa (ret.), Alan Fenton

The dynamic chef trio: Rusty Brace, Mack Staton and Ted Tedesco
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Victoria Lindenauer, Zoltan Puskas, Renee Nordstrand

The Santa Barbara County Bar Association would like to thank all who joined
us for our Annual BBQ at Oak Park. The
weather fully cooperated, the food was
even more excellent than usual, and the
company delightful. Special thanks to our
talented and enthusiastic volunteers (some
of whom have generously contributed
their considerable skills for decades (Will
Beall going on 35 years!):
• Chefs Rusty Brace and Mack Staton
for the delicious dinner entrees, along
with their highly capable crew members:
Mike Denver, Giselle Goetz, Paul
Roberts, Ted Tedesco, Brad Brown
and Oscar;
• Expert Bartenders Will Beall and Eric
Burkhardt;
• We missed sommelier Joe Liebman,
but he yet again donated the fine wine (as
always, the compliments flowed!);
More gratitude goes to SBCBA Board
Members Iulia Davies, Tara Messing
and Michelle Roberson for their capable
assistance, to SBCBA Past President Jeff
Chambliss for stepping in as emcee, to
Elizabeth Diaz for staying after the bash
to help clean-up and, as always, to our ace
photographer, Michael Lyons.
Many thanks to our generous sponsor:

The Herring Law Group
Rodrigo Rengifo, Tara Messing, Elke Kane, Michelle Felts, Taylor Fuller,
Michelle Roberson, Kevin Roberson

Dr. Jamie Rotnofsky, Bob Sanger, Sarah Sanger
July 2019

Joe Billings, Jeff Soderborg, Connor Cote
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SBCBA
BBQ
Jim Cote, Will Beall,
Eric Burkardt
Far right: Deborah Boswell,
Michele Shipp

Lorraine Pereverziev,
Hon. Michael
Carrozzo,
Virginia Fuentes
Far right: Cassandra
Glanville, Erin Schaden

Moon, Schwartz & Madden
Actuarial Valuation of Retirement Plan Benefits Including Survivor Benefits
Moon, Schwartz & Madden is the leading provider of
actuarial community property valuations for defined
benefit plans (including survivor benefits), and defined
contribution plan tracings in Northern CA.
Matthew H. Schwartz
PARTNER

We are qualified as experts in the valuation and division
of public, private, federal, military, qualified and nonqualified retirement plans.
Additional services include income stream estimates,
review of opposing expert reports, review of plan
calculations, QDRO review and more!

John C. Madden
PARTNER

Need to trade off other marital assets or debts against
the pension? Need to know the actuarial present day
value of lost survivor benefits? No problem, just call MSM!

17901 Von Karman Avenue Suite 600 Irvine CA 92614
(714) 430-8984 www.msmqdros.com
WE ARE PLEASED TO ANNOUCE THE OPENING OF OUR NEW
OFFICE IN IRVINE!
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Verdicts & Decisions

Lorna Moore et al. v. AmGuard Insurance Company et al.
SANTA BARBARA SUPERIOR COURT (ANACAPA DIVISION)
CASE NUMBER:		17CV01780
TYPE OF CASE: 		
Insurance Coverage (Unlimited)
TYPE OF PROCEEDING:		
Jury Trial
JUDGE: 		Hon. Thomas P. Anderle
LENGTH OF TRIAL: 		4 weeks
LENGTH OF DELIBERATIONS:
3.5 days
DATE OF VERDICT/DECISION:
May 14, 2019
PLAINTIFFS:		Lorna Moore and Donald McGilvray 			
PLAINTIFFS’ COUNSEL:		Robert H. Roe of Law Offices of Robert H. Roe
Michelle J. Smythe of Smythe Law Group, Inc.
DEFENDANTS:		AmGuard Insurance Company and Sean Ryan
DEFENDANTS’ COUNSEL:
Randall A. Miller and Zachary Mayer of Miller Law Associates
OVERVIEW OF CASE: Plaintiffs, Lorna Moore and Donald McGilvray (“Plaintiffs”) sued AmGuard Insurance Company
(“Defendant”) for breach of contract and breach of the implied covenant of good faith and fair dealing, after Defendant
failed to pay for the cost of repairing Plaintiffs’ apartment building following water damage caused by an overflowing toilet
on the top floor of the building. It was alleged that six of the eight total apartment units in the building were damaged.
FACTS AND CONTENTIONS: Plaintiffs, who reside in Santa Barbara, California, purchased a business owner’s insurance policy from Defendant insurance company, for a three-story apartment building that Plaintiffs own in Pasadena,
California. The policy limit was $2,300,000 for damage to the building and lost business income. The building is a converted 1890s Pasadena mansion with eight total units.
According to Plaintiffs, on March 19, 2017, a top floor tenant flushed a toilet in her unit and left the apartment. However, the flushing mechanism stuck, causing a continuous flow of water into the tank and over the rim of the toilet. The
overflow continued for approximately two hours before it was discovered.
A claim was immediately submitted to Defendant and an independent adjuster was assigned to investigate the claim.
Defendant determined that a Water Back-Up and Sump Overflow endorsement limited coverage for the loss to $5,000
for building damage and $5,000 for lost business income. The endorsement stated it applied to direct physical loss or
damage caused by “[w]ater or waterborne material which backs up through or overflows or is otherwise discharged from
a sewer or drain.”
Plaintiffs argued there was no proof that water ever entered, overflowed or backed up from a “drain” or “sewer.” Defendant
argued that the endorsement applied because a toilet (specifically, the P-trap in the toilet) could be considered a “drain.”
The parties filed cross-motions for summary adjudication on the issue of whether the endorsement applied to Plaintiffs’
loss.
On July 24, 2018, the Court granted Plaintiffs’ motion for summary adjudication and denied Defendant’s motion. Plaintiffs’ contended that Defendant nevertheless refused, without justification, to pay Plaintiffs any further policy benefits
July 2019
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beyond the $10,000 the company had previously paid.
Defendant contended that Plaintiffs’ claim was handled properly and within industry standards. Defendant conducted
a prompt and thorough investigation of the cause and scope of the damage to Plaintiffs’ building. Defendant asserted
that, following its investigation, it reasonably determined that coverage for the loss was limited to $5,000, which was an
elective amount of coverage under the Water Back-Up and Sump Overflow endorsement. Defendant further contended
that Plaintiffs sought an excessive amount in repair costs, which included certain items that were not attributable to the
toilet overflow, and that Plaintiffs failed to mitigate their damages by not making reasonable efforts to reoccupy the units
with tenants after the loss. Plaintiffs filed suit approximately one month after the loss and, at trial, Defendant emphasized
that the parties had made efforts to resolve their dispute in the ensuing two-year period leading to trial.
Summary of Claimed Damages: Economic Damages: Plaintiffs claimed damages in excess of $1,000,000 for building
repair costs, loss of past and future rental income, investigative and miscellaneous expenses, and prejudgment interest.
Non-economic Damages: Plaintiffs sought up to double the amount of economic damages as emotional distress damages, and also claimed attorneys’ fees and punitive damages.
Result: The jury found in favor of Plaintiffs on the breach of contract and bad faith causes of action, awarding Plaintiffs
$655,952.00 in contract damages and $670,952.00 in damages for emotional distress.
The jury found that Defendant did not commit conduct warranting punitive damages.
Post-Trial: Plaintiffs plan to file a motion seeking an award of attorneys’ fees under Brandt v. Superior Court, in the amount
of $221,129. Plaintiffs are also preparing a Memorandum of Costs, which they expect will total approximately $40,000.

Nicole Nagel et al. v. Tracy A Westen et al.
SANTA BARBARA SUPERIOR COURT (ANACAPA DIVISION)
CASE NUMBER:
15CV01178
TYPE OF CASE: 		Fraudulent Transfer (Unlimited)
JUDGE: 		Hon. Colleen K. Sterne
PROCEEDING SUMMARY:
Following the Court’s various motions rulings just prior to jury selection,
the Court granted an oral motion for judgment on the pleadings.
DATE OF DECISION: 		March 26, 2019
PLAINTIFFS: 		Nicole Nagel and ESY Investments, LLC		
PLAINTIFFS’ COUNSEL:
Paul J. Laurin and Matthew B. O’Hanlon of Barnes & Thornburg LLP; Andrew Kent of Rincon Venture Law Group; Kathleen Bliss of Kathleen Bliss
Law PLLC (Nevada)
DEFENDANTS A:
Tracy A. Westen and Linda Lawson
DEFENDANTS A’S COUNSEL:
Ian Guthrie of Schley Look Guthrie & Locker
DEFENDANT B:
Peter K. Westen		
DEFENDANT B’S COUNSEL:
R. Chris Kroes and Ron Zonen of McCarthy & Kroes
DEFENDANTS C:		Derek A. Westen and Westen Family Group, LLC		
DEFENDANTS C’S COUNSEL:
Scott B. Campbell and Nathan C. Rogers of Rogers, Sheffield &
Campbell, LLP
OVERVIEW OF CASE: This case was originally filed in Los Angeles Superior Court, on October 22, 2014. The matter was transferred to Santa Barbara Superior Court on May 22, 2015. Four causes of action were pleaded: (i) fraudulent
transfer under the UFTA and common law; (ii) civil conspiracy to fraudulently transfer assets; (iii) aiding and abetting the
fraudulent transfer of assets; and (iv) imposition of constructive trust. On March 11, 2019, hearings on motions in limine
and jury instructions commenced. Just prior to jury selection—on March 26, 2019—the Court denied a motion by the
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plaintiffs to amend the operative pleadings. Thereafter, the Court granted certain of the defendants’ motions in limine,
which led the defendants to orally move for judgment on the pleadings. Defendants’ motion was subsequently granted.
FACTS AND CONTENTIONS: The Los Angeles Superior Court had entered judgment for plaintiffs Nicole Nagel and
ESY Investments, LLC (collectively “Plaintiffs”), in the amount of $4,595,939.53, against defendants Tracy Westen, Linda
Lawson and their revocable trust (Westen-Lawson Trust) (collectively, “Defendants”), upon an arbitration award finding
that they had negligently failed to disclose material defects when they sold their Los Angeles home to Ms. Nagel in June
2011. Thereafter, Plaintiffs initiated enforcement of judgment proceedings.
Plaintiffs’ Position: Plaintiffs alleged that Defendants used the Los Angeles home-sale proceeds to purchase real property—a
residence—in Dallas, Texas; claimed the proceeds were thereby protected under Texas’s unlimited homestead laws; and
participated in other transactions that Plaintiffs asserted were intended to hinder enforcement of the judgment against
Defendants’ assets, including their interest in Westen Family Group, LLC. Plaintiffs further asserted that the judgment
enforcement proceedings revealed evidence that defendant Tracy Westen’s brothers—Derek and Peter K. Westen—as
well as Westen Family Group, LLC, had conspired in or aided and abetted transactions affecting Plaintiffs’ ability to collect on the judgment.
Plaintiffs filed suit under California’s Uniform Fraudulent Transfer Act and the common law. Plaintiffs claimed that
Defendants engaged in fraudulent transfers with the intent to hinder or delay the enforcement of judgment against their
assets. Plaintiffs also claimed that further named defendants Derek Westen, Peter K. Westen and Westen Family Group,
LLC had conspired with and aided and abetted their brother, Tracy, in the fraudulent transfer of assets.
Defendants’ Position : Defendants denied each of the allegations, asserting that no assets were ever transferred.
SETTLEMENT SUMMARY: Defendants made C.C.P. § 998 offers in the amount of approximately $100,000 each.
RESULT: On March 26, 2019, the Court denied Plaintiffs’ motion to amend the operative complaint. The Court found
that there was no actionable transfer of assets to a third party, as required under California law—specifically, the Uniform
Voidable Transfer Act. With respect to Plaintiffs’ common law fraudulent transfer action, the Court pointed to an apparent failure by Plaintiff to address the elements of such cause—or to identify how they differ from Plaintiffs’ action under
the UVTA—describing Plaintiffs’ common law fraudulent transfer action as “unclear.”
In conjunction with this ruling, the Court further granted certain of Defendants’ motions in limine, resulting in the
preclusion of particular evidence. On the basis of these findings, Defendants brought a motion for judgment on the pleadings, which was subsequently granted, thereby dismissing the case as against all defendants.
Plaintiff Nicole Nagel has indicated she will appeal and has stated that she disagrees with the Court’s ruling that the
transactions are not actionable transfers under California law.

Hector Fuentes v. Clabe Monroe Hartley
LOS ANGELES COUNTY SUPERIOR COURT – GOVERNOR GEORGE DEUKMEJIAN COURTHOUSE – LONG BEACH
CASE NUMBER:
TYPE OF CASE:
TYPE OF PROCEEDING:
JUDGE:
LENGTH OF TRIAL:
LENGTH OF DELIBERATIONS:
DATE OF VERDICT OR DECISION:
PLAINTIFF:

BC615854
Motorcycle v. Motorcycle Accident
Jury Trial
Peter J. Mirich
8 days
1 and ½ days
May 8, 2019
Hector Fuentes
July 2019
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FOOD FROM THE BAR
Each summer, the legal community
comes together for one purpose:
to end hunger for children
in Santa Barbara County, where
1 in 5 experience food insecurity.

Donate:
FoodbankSBC.org

Media Sponsors:

www.foodbanksbc.org
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PLAINTIFF’S COUNSEL:
DEFENDANT:
DEFENDANT’S COUNSEL:
INSURANCE CARRIER:
PLAINTIFF’S EXPERTS:

DEFENDANT’S EXPERTS:

Steven R. Andrade, Esq. and Taylor R. Dann, Esq., Andrade Law Offices,
211 Equestrian Avenue, Santa Barbara, CA 93101, (805) 962-4944
Clabe Monroe Hartley
Deborah K. Peterson, Esq., Mark Weiner & Associates, 655 N. Central Avenue, 12th Floor, Glendale, CA 91203, (818) 543-4031
State Farm
Lawrence Miller, M.D., Physical Medicine, 1158 26th Street #458, Santa
Monica, CA 90403, (310) 319-2619
Benjamin Dirkx, DO, 401 E. Carrillo Street, Santa Barbara, CA 93101, (805)
563-3307
Eva Ettedgui, RN, 1746 S. Victoria Ave. Ste. F-326, Ventura, CA 93003, (805)
729-1968
Herb Kandel L.Ac, O.M.D., 225 E. Miller St., Santa Maria, CA 93454, (805)
922-4490
Richard Kahmann, M.D., 2324 Bath Street, Santa Barbara, CA 93105, (805)
682-7801

FACTS AND CONTENTIONS: On July 13, 2014, Defendant Clabe Hartley lost control of his Harley Davidson motorcycle on the I-10 freeway. His motorcycle collided with the rear of Plaintiff Hector Fuentes’ motorcycle at 65 m.p.h.
Four years after the accident, the defense conceded liability. The defense contested the extent of Mr. Fuentes’ injuries.
SUMMARY OF CLAIMED DAMAGES: Plaintiff Hector Fuentes, now age 43, sustained injury to his lower back (mild
disc bulges), left knee and right hand/elbow (fractures of pinky, ulnar nerve damage, and focal dystonia). After the accident, Plaintiff Hector Fuentes received physical therapy for his lower back for less than two months, physical therapy
for his left knee starting nine months after the accident, and two steroid injections for his left knee pain more than 15
months after the accident. Plaintiff Hector Fuentes continues to suffer from occasional lower back pain, occasional left
knee pain, occasional right hand weakness, and occasional right hand pain and mild tremors.
After a defense medical exam, defense expert Richard Kahmann opined (1) that Plaintiff Hector Fuentes’ lower back
injuries were preexisting (degenerative disc disease), (2) that the knee injury could not have occurred in the motorcycle
accident because Mr. Fuentes failed to complain of knee pain for eight months, (3) that if Mr. Fuentes has a right hand
tremor, it would not be related to the accident, and (4) that Mr. Fuentes is only mildly symptomatic and no further treatment is needed.
A nurse expert attended and recorded Dr. Kahmann’s defense exam of Mr. Fuentes. Her report, which was provided to
the defense, was critical of Dr. Kahmann’s physical exam (13 minutes) and his conclusions. The nurse expert was scheduled
to testify after Dr. Kahmann but the defense elected not to call him. Instead, the defense relied on Mr. Fuentes’ preexisting
conditions, his minimization of his pain levels (e.g. frequently 1/10) and delayed reports of symptoms.
SUMMARY OF SETTLEMENT DISCUSSIONS: Plaintiff’s 998 demand: $159,000; Defendant’s 998 offer: $52,000
plus costs.
RESULT: The jury found in favor of Plaintiff Hector Fuentes and awarded $483,018.28. The breakdown of the award
was as follows:
• Past Medical Expenses: $32,618.28
• Lost Earnings: $5,400
• Past Pain and Suffering: $80,000
• Future Pain and Suffering: $365,000
• Total: $483,018.28
With 10% interest, costs and expert fees, the final award should approach $600,000.

July 2019
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The SBCBA Family Law Section Presents:

Beyond the QDRO:
Retirement Assets in the
Complex Divorce
When:
July 24, 2019 at Noon – 1:15

Where:
Santa Barbara College of Law

MCLE:
1.0 General MCLE

Speaker(s):
Christine P. Roberts

About the Event:
Join us for a presentation by Ms. Roberts on retirement
assets in the complex divorce. Ms. Roberts will discuss:

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:

•

Plans maintained by family-owned businesses – using compliance liability in the property settlement
process.

•

Beneficiary designation issues – what you don’t
know or do may hurt you.

•

Effect on dissolution of marital status on plan’s
ERISA status.

•

Effect of overfunded benefit plans – how to avoid
paying $0.91 cents every dollar of overfunding to
the government.

Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Price:

Lifestyle Expense Analysis

Business Appraisers

$35

Community/Separate Property
Balance Sheets

Contact Information/R.S.V.P.:

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Please send check payable to the Santa Barbara County
Bar Association c/o Renee M. Fairbanks, CFLS, at 226 E.
Canon Perdido Street, Ste. F, Santa Barbara, CA 93101,
no later than July 17, 2019.

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.
Our two California locations include:
Los Angeles
818-981-4226

Orange County
949-219-9816

E-mail: expert@wzwlh.com

www.wzwlh.com
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THE OTHER BAR NOTICE
Meets at noon on the first and third Tuesdays
of the month at 330 E. Carrillo St. We are a
Reicker, Pfau, Pyle & McRoy
LLP is pleased to announce
that Nicholas Behrman has
joined the firm and will specialize in transactional law.
Mr. Behrman commenced
his career in the Los Angeles
offices of Massumi & Consoli LLP, where he practiced in
the Mergers and Acquisitions
Group. After returning to Santa
Barbara, Mr. Behrman worked
at Buynak, Fauver, Archbald &
Spray, LLP. Mr. Behrman received his J.D. at UCLA School
of Law after completing an undergraduate degree at Villanova University.

state-wide network of recovering lawyers and
judges dedicated to assisting others within the
profession who have problems with alcohol
or substance abuse. We protect anonymity.
To contact a local member go to http://www.
otherbar.org and choose Santa Barbara in
“Meetings” menu.

Bench and Bar Meetings

If you have news to report - e.g. a new practice, a new hire or
promotion, an appointment, upcoming projects/initiatives by local
associations, an upcoming event, engagement, marriage, a birth in
the family, etc., Santa Barbara Lawyer editorial board invites you
to “Make a Motion!” Send one to two paragraphs for consideration
by the editorial deadline to our Motions editor, Mike Pasternak at
pasterna@gmail.com. If you submit an accompanying photograph,
please ensure that the JPEG or TIFF file has a minimum resolution
of 300 dpi. Please note that the Santa Barbara Lawyer editorial
board retains discretion to publish or not publish any submission as
well as to edit submissions for content, length, and/or clarity.

July 2019

As Presiding Judge, the Honorable Michael Carrozzo
has set the schedule for the Bench and Bar Meetings
that will take place in 2019 as follows:

August 21, 2019 – 12:15 pm to 1:15 pm
November 20, 2019 – 12:15 pm to 1:15 pm
Each meeting will be held at the Santa Barbara Court
Video Conference Room in the Figueroa Division of the
Santa Barbara Courthouse.
For those who are not familiar, these Bench and Bar
Meetings provide a forum for local members of the Bar
to engage in an informal dialogue with the Presiding
Judge as a means of raising issues and concerns that
may not otherwise be addressed. All attorneys and
paralegals are welcome to attend.
For any practitioners wishing to submit agenda items
for consideration before any of the scheduled meetings,
please email those items to the Santa Barbara County
Bar Association Bench & Bar relations chair, Jeffrey
Soderborg at jsoderborg@barneslawsb.com.
We look forward to seeing you at the upcoming
meetings!
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Classifieds
NEW ASSOCIATE ATTORNEY WANTED
2-5 years of experience. Seeking attorney who wants to
practice out of Santa Barbara doing civil trial work exclusively representing Plaintiffs in personal injury and medical
malpractice cases. We want someone who wants to become a great trial lawyer. Apply by email with resume
attached to: Either jmccallion@czrlaw.com and/or jk@
czrlaw.com Visit CZRLAW.COM to learn about the firm.

BUSINESS/TRANSACTIONAL ASSOCIATE
SOUGHT
Price, Postel & Parma, a long-standing law firm in Santa
Barbara, is seeking a transactional associate with superior
credentials, at least 2 years of significant experience and
a current license to practice in the State of California.
Compensation is commensurate with skills, education and
experience. Please submit a cover letter and resume via
email to Ian Fisher at ifisher@ppplaw.com.

Lawyer
Referral
Service
805.569.9400
Santa Barbara County’s ONLY State
Bar Certified Lawyer Referral Service
A Public Service of the Santa Barbara
County Bar Association

HAGER & DOWLING, LLP SEEKS ASSOCIATE ATTORNEY & TRIAL ATTORNEY
Highly respected Santa Barbara civil litigation law firm,
seeks experienced litigation attorney with knowledge of
and experience in insurance law as well as associate attorney. Candidate must have, excellent verbal and writing
skills, enjoy litigation and bring a strong team work ethic.
Competitive benefits include health and dental insurance,
free parking and 401k plan. Respond with resume, cover
letter and references to kcallahan@hdlaw.com.

Interior Plantscapes & Service
( 8 O 5 ) 8 9 8 - O 8 3 5 ■ Fax (8O5) 898-O613
P . O . B o x 3 8 8 9 ■ Santa Barbara, CA 9313O
grandfolia@aol.com
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Would you like to be
published in the

Santa Barbara
Lawyer?
Please email high-quality
submissions to sdunkle@
sangerswysen.com.
Deadline is the 5th of each
month for the following
publication.
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2019 SBCBA SECTION HEADS
Alternative Dispute Resolution
Dr. Penny Clemmons
687-9901
clemmonsjd@cs.com

Employment Law

Mandatory Fee Arbitration

Alex Craigie
alex@craigielawfirm.com

845-1752

Bench & Bar Relations:

Estate Planning/Probate

Jeff Soderborg
687-6660
jsoderborg@barneslawsb.com

Connor Cote
connor@jfcotelaw.com

Civil Litigation

Family Law

Mark Coffin
mtc@markcoffinlaw.com

248-7118

Criminal
Jeff Chambliss
Jeff@Chamblisslegal.com

966-1204

708-0748
979-5160
964-5105

Real Property/Land Use

Renee Fairbanks
renee@reneemfairbanks.com
Marisa Beuoy
beuoy@g-tlaw.com

Joe Billings
jbillings@aklaw.net

845-1604
965-5131

Peter Muzinich
966-2440
pmuzinich@gmail.com
Cindy Brittain
695-7315
cindy.brittain@kattenlaw.com

In House Counsel/Corporate Law
Betty L. Jeppesen
jeppesenlaw@gmail.com

963-8611

Taxation

895-6782

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

Eric Berg
eric@berglawgroup.com
Naomi Dewey
naomi@trusted.legal
Vanessa Kirker Wright
vkw@kirkerwright.com

450-1789

708-6653

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

845-3434

For information on upcoming MCLE events, visit SBCBA at http://www.sblaw.org//

Your partner in
commercial
real estate.
•
•
•
•

Property valuations
Property dispositions
Property acquisitions
Lease negotiations

805.563.2111 • HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101

July 2019
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Daniel Encell
“The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
DRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide
(
out of over 1.3 million)
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.5 Billion in Local
Real Estate.

