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Using Philanthropy
to Assist Clients
in Creating a TaxControlled Exit from
their Work
By Rich Schuette

I

t’s no secret that successful business owners and
executives want to be wealthier. In fact, in a survey
conducted by AES Nation polling 262 successful business leaders, 94.3% confirmed that this was true. What’s
surprising is why. It wasn’t about fast cars, jets, and more
expensive watches. Instead, 93.9% of those surveyed
wanted greater wealth to take care of loved ones, and
71.3% wanted to be meaningfully-more supportive to
charitable causes.
It’s also no secret that the Santa Barbara community itself
is a mecca for giving. In 2016, total foundation giving alone
in Santa Barbara topped 150 million dollars. This doesn’t
touch the amounts that are given directly from and by individuals. The California Association of Non-Profits stated
that Santa Barbara is one of the largest giving communities
in the state. This should come as no surprise given that
Santa Barbara consistently ranks as one of the wealthiest
communities in the nation.
As advisors in our community, we are lucky to be able to
work with the people who have had great success and possess a genuine heart for the betterment of the community
we live in. As we work within our community, we can all
recognize that meaningful success often comes later in our
careers. Many community members have landed in this
great spot, spent time collecting toys and nice homes, and
as they near or pass exits from careers, are ready to be serious about giving. The good news is that many community
members have collected wealth. The bad, is that much of
it may be trapped in non-exercised options or low-basis
businesses they have spent a lifetime growing. What can
be done to reduce the tax burden while still taking care of
loved ones and the causes, both in and out of our community, that matter most to them?
Let’s explore a case study where a community member poses this very question. In the example, the family
is looking for some routine projections on cash flow in
retirement and wants to build-in consistent charitable donations to see how this impacts their cash flow. Further,
6

let’s assume they want to
model some numbers on
the tax consequences of
mandatory stock option
exercises that will occur
when the husband steps
into retirement. This scenario could be like any
one of your clients exiting
a business they have run
successfully for decades
with very low-cost basis.
While this could easily be
looked at as two separate
Rich Schuette
questions, given the goals
and the mind-set of a successful Santa Barbara resident, it makes sense to combine
the questions into one possible answer as we address these
issues.
In the case study, let’s assume the tax on the option exercise will be over one million dollars, cutting that portion
of net worth in half. Added to that, the necessary funds
that need to be set aside to continue the annual charitable
contributions are going to be another $1.2 million. This is
the amount necessary to permanently endow $5,000 per
month to causes the family cares about, meaning the cost
to the permanent income stream with an outright exercise
would be roughly $110,000 a year.
Enter the idea of a Charitable Lead Trust, Private Placement Insurance, and some thoughtful planning. By using
these tools, professional wealth advisors can double the
amount of money given to charity, maintain ongoing tax
efficiency in the Trust, eliminate the income tax on the
option transaction, and pass the entire amount exercised
to the next generation estate-tax free!
The end result, using these tools, is that two million
dollars can be put to work in a Trust that is set aside for
charitable use for the next 20 years. (The Charitable Lead
Trust is an excellent planning tool while interest rates
remain low.) Over the term of the Trust, the causes that
matter to this community member will see over two million dollars in total contributed funds. The next challenge
is remaining tax efficient inside the Trust, given how these
vehicles are taxed. Insurance can be used to nearly eliminate
the tax burden while the Trust is in place. By using private
placement insurance vehicles, commissioned life sales can
be avoided. These can have a negative impact on the cash
flow to the charity while rewarding a transactional broker
Continued on page 8
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Advise Your Clients Now
About New Family Law
Considerations under the
2018 Tax Law
By Greg Herring

We cannot assume that
our courts will be able to
handle all the potential
last-minute rushes for
pre-2019 dissolution judgments and spousal support
orders.

PNAs

A

s 2019 nears, the window is closing to timely
advise clients about various family law considerations under the 2018 federal tax law overhaul. For
instance, prospective payors of spousal support might be
unhappy to learn too late that it will no longer be deductible. Clients with pre- or post-nuptial agreements (“PNAs”)
might wish to now become pro-active. In currently-pending
divorces, owners of newly-tax-deferred family businesses
might try to expedite buy-outs of their spouses’ interests
before the tax savings more obviously manifest.

Spousal Support
The new law provides in part that, in any spousal support
orders entered after December 31, 2018, the support
payor will not be able to deduct it, and the recipient will not
have to claim it as income for tax purposes. In other words:
The 75-year-old deduction will still be available going forward, but only to those who already have spousal support
orders or might at least gain them prior to the year’s end.
The deduction subsidizes increased amounts of spousal
support. Payors in higher tax brackets than their spouserecipients can pay relatively generous amounts of support,
take the tax deduction and thus pay significantly less in
after-tax dollars than what recipients receive. Recipients
in lower tax brackets benefit from the higher amounts,
but typically pay relatively low or no related taxes. The
Treasury has thereby created a type of arbitrage, helping
divorcing couples accomplish softer financial landings as
they divide one household into two.
The Census Bureau reports that 243,000 Americans
received spousal support last year. A whopping 98% of
them were women.
According to a nationwide survey of the over 1,600 Fellows of the American Academy of Matrimonial Lawyers
(aaml.org), the change will make divorce more emotionally
challenging. Awards will likely drop. Recipients’ budgets
will tighten. Most Fellows believe that family law cases
will thus become more acrimonious.
September 2018

California public policy
favors prenuptial agreements and, to an extent,
post-nuptial agreements,
too. PNAs are intended
Greg Herring
to clarify spouses’ expectations and (hopefully)
minimize litigation in case of an eventual divorce. Many, of
course, contain spousal support provisions. Prospective support payors who previously negotiated with expectations
of enjoying deductibility might reasonably be concerned
to later learn of its loss.
Will future payors who “lost” deductibility challenge their
spousal support provisions, for instance through “severance” clauses located elsewhere in the PNAs? Would both
sides then tend toward challenging their entire PNAs?
Would the PNAs’ drafters get blamed for all this new
litigation? Would the blame extend to the parties’ present
attorneys and other professionals - even if they might not
have drafted the PNAs?
Most clients would understandably prefer to “let sleeping dogs lie” rather than revisit their PNAs. But the best
practice is to at least offer to have those potentially difficult discussions now, while a prospective payor might still
timely act. Our firm anticipates opportunistic post-2019
complaints that “my lawyer never told me about the loss
of deductibility and I would have attempted to re-negotiate
or else filed for divorce had I known.” Avoid becoming one
of those potential targets!

Family Business Buy-outs
Under the new law, certain real estate development and
construction-related businesses, among others, are already
achieving tax benefits as public policy-preferred enterprises.
If a dissolution case involving such a family business might
already be midway, now might be the time for the party
wanting it awarded to him or her to quickly resolve the
valuation and “buy-out” process. That is because the company’s newly-increased cash-flow will likely translate into a
Continued on page 20
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Schuette, continued from page 6
with a very large commission. A Charitable Lead Trust is
designed to revert to heirs after time, 20 years in this
example, allowing that money to pass to the next generation exempt from any estate tax that exists at the time of
the person’s passing. Better yet, if an individual is just approaching retirement age, it’s likely that he or she will be
alive to see their children get the benefit of over two million
dollars of the estate, all while enriching the community,
avoiding tax, and building the next generation’s wealth.
The key to finding this success comes from looking beyond a fact pattern. The most important thing that financial
advisors can do is ask questions that uncover the client’s
desires to fully understand his or her long-reaching goals.
There are many financial tools that may work for any
situation, and without getting deep enough into the client
relationship, advisors cannot determine the most suitable
tool to use to meet the client’s goals.
The solution in the above example only works because
it resonates with the client. For a client to “give away”
that kind of money, it’s not enough for it to “pencil out.”
The tools used must resonate with the deepest wants and
needs of that person or family. Financial advisors need
to be willing to collaborate with professionals outside of
their areas of expertise for the best results. Simply having
an idea and making an introduction to an attorney to draft
a document, a sales person to sell insurance, or a wealth
manager to assist in investing the funds rarely works. In
the case above, the attorney, the life agent, and the wealth
manager all work together with the client each step of the
way, and in the end make a difference for the family as well
as in the communities we all serve.

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:
Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis

Business Appraisers

Community/Separate Property
Balance Sheets

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Rich A. Schuette is a Principal of Avalan, a full-service wealth
management firm, working predominately with business owners
and affluent families. Rich is also Chair of the Board of Directors
of the Teddy Bear Cancer Foundation, which is being highlighted
in the Philanthropy Corner section of this issue.

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.

Lawyer Referral Service
805.569.9400

Our two California locations include:
Los Angeles
818-981-4226

Santa Barbara County’s ONLY State
Bar Certified Lawyer Referral Service
A Public Service of the Santa Barbara
County Bar Association

Orange County
949-219-9816

E-mail: expert@wzwlh.com

www.wzwlh.com
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Data Privacy and
the Law - American
Privacy Laws in a
Global Context:
Predictions for 2018
By Lily Li

Cybersecurity Attacks Are Inevitable
Cybersecurity attacks are on the rise. According to the
non-profit organization, Identity Theft Resource Center,
there were over 1,579 publicly reported data breaches in
2017, compared to 1,091 in 2016, and 780 in 2015. Not only
are these cyberattacks happening at high-profile companies
like Equifax, Uber, and Yahoo, they are increasingly happening to businesses of all sizes. Any entity able to pay a
ransom is now a potential target.
Law firms are no exception. In 2017, DLA Piper was hit
with a “wiper-ware” attack, following previous email hacks
of Cravath and Weil Gotshal in 2016. Earlier this year,
UK-based cybersecurity firm, RepKnight, reported that
almost 800,000 UK law firm email addresses and affiliated
passwords were available on the dark web, with over 50%
of these credentials posted in the last six months. These
law firms did not just include local UK firms, but global law
firms with a UK presence.
Given these alarming statistics, what should legislators
do?
In the EU, Canada, and China, legislators have decided to
develop and implement national data privacy and cybersecurity frameworks: GDPR, PIPEDA, and CSL respectively.
The United States, by contrast, still relies upon a patchwork
of sectoral laws and inconsistent state rules. This article will
take a brief look at developments in the EU, Canada, and
China, discuss the current United States privacy framework,
and predict likely developments in U.S. privacy law over
the next year.

The International Response
The European Union has taken the most aggressive
approach to data privacy and security, having passed the
General Data Protection Regulation (GDPR) in April 2016,
to take effect on May 25 this year. The GDPR is premised
on two basic principles: data privacy as a fundamental
right, and privacy by design. As discussed in more detail by
September 2018

other authors, the GDPR
provides consistent rules
addressing the retention,
processing, and security
for all personal data, by
all non-governmental entities. EU subjects have
the right to access, rectify, transfer, and in many
cases, erase any of their
personal data stored by
businesses and other entities, while these businesses and entities have the
Lucy Li
obligation to report most
data breaches to authorities within seventy-two hours. Finally, the GDPR imposes
severe sanctions for failure to abide by its provisions, with
up to €20 million or 4% of annual revenue in fines. In the
European Union, dedicated regulatory authorities, called
“Data Protection Authorities,” enforce these privacy and
cybersecurity regulations.
Canada’s data privacy law is the Personal Information
Protection and Electronic Documents Act (PIPEDA). Like
the GDPR, it provides an expansive definition for personal
data, and governs the retention, processing, and security
for such data. Unlike the GDPR, however, PIPEDA excludes charitable organizations and other nonprofits that
do not engage in commercial activities. The enforcement of
PIPEDA is also less severe than in Europe—Canadians may
make complaints to a central data protection authority, the
Office of the Privacy Commissioner (OPC)—but the OPC
can only make recommendations, which an individual must
take to the courts to enforce. In response to the rise of data
threats, the Canadian parliament passed the Data Privacy
Act in 2015. The Data Privacy Act will provide consistent
breach notification requirements, risk assessments, and
breach record-keeping requirements across Canada. The
implementing regulations for the Data Privacy Act are
expected to go into effect in 2018, following a comment
period that closed this past fall.
China does not have the best data privacy record and has
implemented one of the most advanced domestic censorship and surveillance programs. Yet, even in this political
climate, there is a growing push for comprehensive data
privacy and cybersecurity laws. In November 2016, China
passed the Cybersecurity Law (CSL), expected to be in full
force by the end of 2018, following an initial implementation this past June. The CSL provides consistent requirements for the collection, use, and protection of personal
9
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information. In addition, industries in “critical sectors” such
as communications, information services, energy, transport,
water, financial services, public services, and electronic
government services will be subject to mandatory testing
and certification of their network security. Furthermore,
and perhaps most troubling for foreign companies doing
business in China, the law requires all business information and data on Chinese citizens to be placed on domestic
servers in China. It remains to be seen how much Chinese
authorities will focus on individual data privacy protections,
as opposed to foreign cyberattacks (or domestic control of
citizen data), and most firms are awaiting further guidance
from Chinese authorities.

Patchwork Privacy in America
In contrast to the legislation described above, the United
States lacks an omnibus legislative approach to data privacy
and cybersecurity. Privacy laws are piecemeal and sectoral,
covering only specific industries and types of personal data,
like health and financial information. As a result, inconsistent rules abound concerning business’ obligations towards
different types of personal data, depending on their industry
and jurisdiction.
For example, the Health Insurance Portability and Accountability Act (HIPAA) is the United States’ primary
health privacy and security law. HIPAA requires written
consent for non-treatment related disclosures of health data,
minimum security safeguards, and data breach notification. HIPAA only applies to “covered entities,” however,
defined as health care providers, insurers, clearinghouses,
and employer-sponsored health plans, and their “business
associates” (parties that contract with “covered entities”).
Entities that process sensitive personal health information,
but do not fall under the limited definition of “covered
entities” or their “business associates,” are not bound by

HIPAA rules. Consequently, an individual’s health data may
be strictly protected by his or her doctor, but at risk of disclosure from wellness trackers, fitness devices, and a whole
host of “internet of things” (IoT) health-monitoring apps.
These same inconsistencies appear in the regulation of
financial data. The Gramm-Leach-Bliley Act (GLBA), for
instance, requires privacy disclosures and information security plans to safeguard data. The GLBA only applies to
financial institutions, however, such as banks, lenders, and
insurers. As a result, most retail transactions fall outside the
scope of the GLBA privacy and security rules.
Given these gaps in data protection, the states have
stepped in. In 2003, California was the first state to implement a data breach notification law: the California Data
Protection Act. Since then, forty-seven other states have
enacted data breach legislation. This state-by-state approach to data privacy regulation, though protective of
consumers, has compounded the inconsistency of U.S.
privacy laws. Each state has slightly differing rules concerning the definition of personal information, the standard for
what constitutes a breach, the timeline for breach notification, and the contents of a data breach notification. As just
one example, California law requires data breach notices
to describe the nature of a breach to California residents,
while Massachusetts law expressly forbids such a disclosure
to its residents.
State unfair competition laws, state statutes involving
stricter medical or financial regulations (like California’s
SB-1 and Confidentiality of Medical Information Act), and
various invasion-of-privacy tort claims further add to the
confusion. Most of these state statutory and common law
remedies are not preempted by federal privacy regulations.
Consequently, in the wake of a cross-border breach, U.S.
businesses often find themselves in a compliance nightmare
as they attempt to respond to various federal agencies, state
attorney generals, and plaintiffs’ class action suits.

National Legislation on Hold
Despite the growing specter of cybersecurity attacks,
and the inconsistent patchwork of current rules, the United
States has so far resisted comprehensive privacy or cybersecurity legislation.
In 2012, the Obama administration put forward a blueprint for a Consumer Privacy Bill of Rights, which called for
general standards on the collection, retention, and security
of personal data. This blueprint immediately faced strong
opposition. The burgeoning mobile application and internet
communications industries all argued that the proposed
rules would stifle industry innovation—instead proposing
an approach whereby the tech industry would develop
10
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its own self-regulatory models. Following a year-long talk
between the Obama administration and the tech industry,
no progress was made, and the Consumer Privacy Bill lost
momentum.
The Trump administration appears to have even less of an
appetite for privacy and cybersecurity rules. In April of last
year, Trump repealed FCC rules that governed broadband
companies’ use of customer browsing history, geolocation,
and financial and medical information for targeted advertising. Earlier this year, Trump strongly objected to language
in the 2018 National Defense Authorization Act (NDAA),
that required the administration to set forth a national cyber
policy to respond to attacks in cyberspace. Though Trump
eventually signed the NDAA with this provision, he has
(so far) resisted bipartisan attempts to move forward on a
national cyber policy.

Policy Predictions for 2018
Though comprehensive privacy legislation appears to
have stalled, current developments domestically and abroad
will still make 2018 a landmark year for cybersecurity
policy. Based on current trends, here are several predictions
for the rest of 2018:
The US-EU Privacy Shield will be tested, spurring calls for
stronger domestic privacy policies.
Currently, over 2,000 companies in the United States
have agreed to the US-EU Privacy Shield, a bilateral agreement that allows data transfers between the United States
and Europe—transfers that amount to billions of dollars in
trade. With the growing differences between American and
European privacy laws, the viability of the Privacy Shield is
in question. In 2015, the European Court of Justice struck
down the Privacy Shield’s predecessor, the US-EU safe
harbor, and the current Privacy Shield was implemented as
a hasty stopgap. Major tech companies that conduct business in the EU—like Google, Microsoft, and Amazon—are
already implementing GDPR-style rules across their organizations, instead of relying solely on the US-EU Privacy
Shield. Thus, when EU data privacy watchdogs inevitably
attack the US-EU Privacy Shield, these tech giants will be
less likely to oppose stricter data regulations to strike a
transatlantic deal.
China’s Cybersecurity Law will become a bargaining chip in
the current trade disputes.
Last November, the Trump administration submitted a
document for debate at the WTO Services Council, stating
that the full implementation of China’s new Cybersecurity
Law would “disrupt, deter, and in many cases, prohibit
cross-border transfers of information that are routine in
the ordinary course of business.” China has previously
September 2018

delayed implementation of the Cybersecurity Law based
on the concerns of industry, and may choose to do so again
if provided sufficient trade incentives by the United States.
State legislatures will introduce proactive cybersecurity legislation, not just data breach rules.
New York was the first state to implement a comprehensive cybersecurity regulation in September 2016, which
went into effect on March 1, 2017 for banks, insurance
companies, and other financial services firms. The regulation requires proactive risk assessments, written incident
response plans, and monitoring and detection for cybersecurity threats. The National Association of Insurance
Commissioners (NAIC) has largely adopted New York’s
regulations in its model laws and is currently encouraging
adoption by other states. Massachusetts is likely to be
next—the state approved the creation of a cybersecurity
committee last May, and it is due to provide recommendations at the end of March 2018. Given this trend, it is
likely that other states will begin to incorporate the NAIC
model rules.
State and national legislatures will push for increasing IoT rules.
The increasing popularity of Amazon Echo, Google
Home, and other smart devices is making the “internet of
things” more attractive, as consumers can easily connect
different devices and apps to one central system. The ability of these devices to be “on” and collecting data at any
time has concerned legislators. Currently, California is
considering legislation (SB 327) that would require smart
devices to indicate when they are collecting information, to
obtain consent prior to collection and transmission of such
information, and to provide necessary software updates
and patches. At the federal level, senators introduced a bipartisan bill on August 1, 2017, the Internet of Things (IoT)
Cybersecurity Improvement Act of 2017, which would
provide minimal cybersecurity operational standards for
internet-connected devices.

Looking Forward
The economy continues to hurtle online, as we increasingly blend the digital world with our own business and
private lives. In this interconnected and virtual space,
boundaries between industry sectors and jurisdictions
have less meaning. Though the United States privacy and
cybersecurity rules have served well in the past, balancing
consumer privacy interests against industry innovation,
this patchwork of rules relies on outdated assumptions, i.e.
healthcare entities manage healthcare data, financial industries manage financial data, and that data is stored locally.
Continued on page 20
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Our reputation of stability, consistency, and strength has been cultivated over the past 40 years, and we’re
constantly evolving to serve the lawyers of California with the premier professional liability coverage and
continued legal education resources.
As a mutual with no outside shareholders, our members invest in and benefit from the Company’s stability.
We have always valued our members above all, and we remain dedicated to protecting your future.
Contact us at 818.565.5512 or lmic@lawyersmutual.com … so you can practice with peace of mind.

www.lawyersmutual.com
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Philanthropy Corner
Welcome to the

PHILANTHROPY CORNER
By Jenn Duffy, Editor

Featuring Philanthropy Organizations
This month’s featured philanthropy organizations focus on helping children. They are: the

Teddy Bear Cancer Foundation
and

Girls, Inc.

Teddy Bear Cancer Foundation
OUR PROGRAMS ARE THE HEART OF WHO WE ARE!
There are many hardships a family experiences after a pediatric cancer diagnosis. Teddy Bear Cancer Foundation (TBCF)
offers a wide range of programs to lessen the immediate financial, emotional, and educational challenges, while providing
ongoing opportunities for families to connect with each other in a safe space.

Girls Inc. of Carpinteria and Girls Inc. of Greater Santa Barbara
In partnership with schools and at Girls Inc. centers, our programming focuses on the development of the whole girl,
so that she learns to value herself, take risks, and discover and develop her inherent strengths. Girls Inc. of Carpinteria
and Girls Inc. of Greater Santa Barbara – two of the 82 Girls Inc. affiliates in the United States and Canada – offer girls
and young women in grades TK-12 long-lasting mentoring relationships, a pro-girl environment, and research-based
programming that equip girls to navigate gender, economic, and social barriers, to grow up healthy, educated, and independent. Informed by girls and their families, we also advocate for legislation and policies to increase opportunities and
rights for all girls.
JOIN US! Girls Inc. relies on the community’s support to help fulfill its mission of inspiring girls to be strong, smart,
and bold. The affiliates are seeking volunteers for ongoing and short-term engagements, like reading buddies, mentors,
and homework helpers, and one-time opportunities, including assisting at our annual Scholarship Event and Celebration Luncheon fundraisers, and supporting the She.Is.Beautiful race, for which Girls Inc. of Greater Santa Barbara is the
primary charity partner. If empowering girls to fulfill their highest potential motivates you, get involved with Girls Inc.
and help us change the world: one girl, one family, and one community at a time.

If you have volunteer opportunities you would like to have listed in
the Philanthropy Corner, please contact Jenn Duffy
at (805) 963-0755 or JDuffy@fmam.com.
September 2018
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Teddy Bear Cancer Foundation
Empowers families living in Santa Barbara, Ventura, and
San Luis Obispo counties that have a child with cancer by
providing financial, educational, and emotional support.

OUR PROGRAMS ARE THE HEART OF WHO WE ARE!
There are many hardships a family experiences after a pediatric cancer diagnosis.
Teddy Bear Cancer Foundation (TBCF) offers a wide range of programs to lessen the
immediate financial, emotional, and educational challenges, while providing ongoing
opportunities for families to connect with each other in a safe space.

THE FAMILY FUND

HELP FOR THE HEART

TOOLS FOR SCHOOL

TBCF knows how hard a childhood
cancer diagnosis can be on the entire
family-including their finances. We offer
the following to low- to moderate-income families to ease their immediate
financial burden

TBCF provides professional and
peer support to the entire family,
including parents, the child in
treatment, and their siblings.

Provides parents with the
necessary tools to advocate for and
successfully support their child’s
academic career for a smooth
transition back to school following
their treatment.

Volunteer Opportunites
SUPPORT OUR KIDS
- Volunteer
- Become a Sponsor
- Learn more about us!

To make a donation or leave a legacy please visit
us online TeddyBearCancerFoundation.org
3892 State St., Ste. 220 | Santa Barbara, CA 93105 | 805.962.7466
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INSPIRING ALL GIRLS TO BE
STRONG, SMART AND BOLD
WHEN WE INVEST IN GIRLS,
WE EMPOWER THEM
TO DO BIG THINGS.

Our local Girls Inc. affiliates provide research-based programming for girls TK-12 at our Carpinteria,
Goleta, and Santa Barbara Centers and outreach sites throughout Santa Barbara and Ventura
Counties. We put our mission into practice by strengthening the whole girl, by providing yearround holistic and intentional programming, focused on STEM education, healthy relationships,
sound body image, and teaching girls to use their voice to advocate for themselves and others.

YOUR SUPPORT ENSURES LOCAL
GIRLS HAVE BRIGHTER FUTURES!
Girls Inc. relies on the community’s support to help
fulfill its mission to cultivate healthy, educated and
independent young women. If empowering girls
to reach their highest potential motivates you,
support Girls Inc. today by becoming a
volunteer, attending one of our annual events,
or making a financial contribution.

GIRLSINC-CARP.ORG
805-684-6364

September 2018

GIRLSINCSB.ORG
805-963-4757

15

Feature

Mid-Year Real
Estate Update
By Kelly Knight, J.D.

N

ow that the first six months of 2018 are behind
us, it is an excellent time to review the health of
the south coast’s real estate market.
The year began with unimaginable tragedy that affected
our community on a deep and personal level. While the effect of the Thomas Fire and the Montecito debris flow on
real estate values won’t be fully understood and quantified
for years to come, data from the first six months of 2018
provides some guidance.
The first half of 2018 saw 855 total sales in South Santa
Barbara County, consisting of 604 single-family homes and
251 condominiums. This number is down four percent from
the first six months of 2017. Despite a slight slow-down
in sales, the combined average sales price for single-family
homes and condos in South County rose more than five
percent to $1,480,239. The median sales price – arguably a
better statistical measure, as median values are less likely
to be skewed by very high or very low sales - rose more
than two-and-a-half percent to break the $1 million mark,
sitting at $1,010,000 as of the end of June 2018.
Breaking these numbers down further, the average sales
price for a single-family home in South Santa Barbara
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County as of June 2018
is $1,758,494, which is a
gain of more than five percent from the same period
last year. The median sales
price sits at $1,202,500,
which is a slight decrease
from 2017. The average
sales price for condominiums is $810,653 - a
whopping eighteen percent increase from 2017 –
with a median sales price
of $670,000.
Kelly Knight
Looking at individual
neighborhoods, 62 properties changed hands in Montecito between January and June
this year. The average sales price for the first six months is
$4,569,016, with the median sale price sitting at $2,812,500.
The lowest priced Montecito sale in June 2018 was a three
bedroom/two bath property on Hot Springs Road that sold
for $1,349,500, while the highest sale was a celebrity estate
on Hidden Valley Lane that sold for $34,000,000. Notably,
a property on Glen Oaks Drive – an area hit very hard by
the debris flow – sold off market for $3,400,000. In all, 17
transactions occurred in June, a strong indication that the
community is indeed resilient and continues to hold on to
its desirability despite the disasters earlier in the year.
The City of Santa Barbara saw 323 total sales of residences during the first six months, and 133 total condominium
sales. The average sales price for a Santa Barbara home is
Continued on page 18
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$1,418,423, while the median sales price is $1,262,000. The
average sales price for a condominium is $836,677, while
the median sales price is $712,500. The highest priced sale
in Santa Barbara for June 2018 was an ocean view home
on Shoreline Drive, which sold for $3,870,000.
The exclusive Hope Ranch neighborhood saw 26 properties change hands in the first half of 2018, with most of the
activity taking place during the first quarter. This is double
the number of transactions for the same time period during
2017, as sales were driven by homeowners fleeing Montecito. This trend slowed considerably during the second
quarter, when sales in Hope Ranch resumed a more normal
pace. The average sales price for a Hope Ranch home is
$4,868,478, while the median sales price is $3,645,000. The
most expensive home to sell this year in Hope Ranch is an
estate on Roble Drive that closed at $16,778,000, with an
asking price of $18,500,000.
Goleta saw 155 total sales of single-family residences
during the first six months, and 69 total condominium sales.
The average sales price for a Goleta home is $1,021,797,
while the median sales price is $910,000. The average sales
price for a Goleta condominium is $650,106, while the
median sales price is $585,000.
Finally, Carpinteria saw 36 total sales of single-family residences during the first six months, and 37 total condomin-
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ium sales. The average sales price for a Carpinteria home
is $1,210,792, while the median sales price is $952,750.
The average sales price for a Carpinteria condominium is
$649,405, while the median sales price is $573,000.
What does this all mean? Despite unprecedented disasters
earlier this year, the south coast real estate market is vibrant,
and values are holding strong. Limited inventory and rising
(but still historically low) interest rates have fueled competition among buyers in the one- to three-million-dollar range,
while luxury buyers continue to consider Santa Barbara,
Montecito and Hope Ranch to be “power markets” based
on the exceptional lifestyle and cultural and educational
opportunities provided by these communities. As always,
supply and demand play a big part in the south coast real
estate market.
Kelly Knight practiced real estate and business law with a local
law firm for 15 years before joining Village Properties/Christies
International Real Estate as a residential real estate broker in
2005. She brings a combined 30-years of experience to each real
estate transaction that she handles. Kelly serves on the Board
of the Legal Aid Foundation of Santa Barbara, as well as the
Scholarship Foundation of Santa Barbara. She can be reached
at Kelly@villagesite.com.
Statistics graciously provided by Fidelity National Title & Escrow.
All information is deemed to be correct but has not been verified.
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Local News

Renee M. Fairbanks, CFLS, is
pleased to announce that Taylor
Fuller has joined the Law Office of Renee M. Fairbanks as
an associate attorney. Ms. Fuller
grew up in Lompoc, California.
She attended San Diego State
University and graduated in
2014 with a Bachelor of Arts in
Political Science and Sociology.
After college, Ms. Fuller returned
Taylor Fuller
to Santa Barbara County and
earned her Juris Doctorate degree in 2017 from Santa Barbara
College of Law. While in law school, Ms. Fuller received the
Witkin Award for outstanding academics in Community
Property. Ms. Fuller was one of the 27.3% of all test takers
who passed the February 2018 California State Bar Exam.
Ms. Fairbanks is thrilled that Ms. Fuller is part of the Law
Office of Renee M. Fairbanks’ team that provides mediation consultation and litigation representation to family law
litigants in Santa Barbara County and on the Central Coast.

After four years on East Betteravia Road, the law firm of
Ghitterman, Ghitterman & Feld has moved to a permanent home just off of East Main Street in Santa Maria. In
efforts to better serve clients, the new office will be easier
to access without stairs and easier to find now with the
firm’s own single-story building. Beginning July 10, 2018,
the firm’s new address is 616 E Chapel St, Santa Maria,
CA 93454. The phone number will remain the same: (805)
357-9340. Current and future clients are welcome to stop
by to see the transformation of the remodel.
Ghitterman, Ghitterman & Feld is also pleased to announce that attorney Jill A. Singer has joined the firm.
She will practice out of their Oxnard, California office. Ms.
Singer attended Ventura College, completed her law school
education at Southwestern University School of Law in Los
Angeles, and has served the people of Ventura and Santa
Barbara counties since 2004. She is a Certified Specialist
September 2018

with the State Bar of California in the field of Workers’
Compensation Law and is also an accredited attorney for
the preparation, presentation, and prosecution of claims
for veterans’ benefits before the Department of Veterans
Affairs and Social Security Disability claims before the
Social Security Administration. She is a member of several
professional organizations and a board member of Grey
Law of Ventura County, a non-profit based organization
that provides free legal services for seniors throughout the
county. She provides pro bono legal services at the Ventura
Avenue Adult Center in Ventura.
Ghitterman, Ghitterman & Feld is pleased to congratulate
Hearing Representative Armando Di Filippo, who was
recently awarded with the 2018 Latino Business Award for
Professional Services by The Pacific Coast Business Times. Mr.
Di Filippo has helped clients with Ghitterman, Ghitterman
& Feld since 2002, with his main areas of focus being Workers’ Compensation and Employment Law. A graduate of law
school in his native Chile, Mr. Di Filippo has also earned a
Master of Laws (LL.M) from the University of San Francisco
School of Law. He holds a Certificate in Negotiation and
Mediation from the University of California, Santa Barbara.
He has served as a consultant for development strategies
in Chile and Latin America and was a former assistant to
a Professor from the Center for Latin American Studies at
Stanford University and a consultant to KQED-PBS translating and advising a documentary film involving human
rights, public policy, and the Chilean legal system.
Founded in 1956, the law firm of Ghitterman, Ghitterman
& Feld helps employees in the areas of workers’ compensation, social security disability, disability retirement, personal
injury, labor and employment issues, criminal defense, and
bankruptcy.

For the first time in its near 50-year history, the Santa
Barbara & Ventura Colleges of Law (COL) has a joint
Alumni Council to support the interests of its more than
2,000 graduates.
The Council formally came into existence this past spring
with the adoption of a charter to advance a mission of serving COL and fellow graduates through advisement, engagement, and service. Among the Council’s founders is Jana
Johnston (JD ‘03) who also serves as Chair of COL’s Board
of Trustees. Joining Johnston on the Council’s inaugural
board are nine fellow graduates: Betty Jeppesen (JD ‘80)
Co-Chair; Deborah Jurgensen (JD ‘06) Co-Chair; Virginia
Fuentes (JD ‘14); Marietta Jablonka (JD ’15); Guneet
Kaur (JD ‘15); Diana Mercier (JD ‘17); Bert Partida (JD
‘06); Lacy Taylor (JD ‘15); and Walter Wood (JD ‘15).
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The Council shares a vision of further supporting professional development and mentorship for students and
alumni; further strengthening the bond between alumni and
COL, especially with current students; engaging in strategic
planning activities in collaboration with COL; and, to give
back to the community through service and fundraising
activities. The charter declares that all graduates of COL are
members of the Alumni Council, with governance provided
by a 15-member elected Board.

The Board of Directors for the
Legal Aid Foundation of Santa Barbara County is pleased to
announce that Jennifer Smith
has joined the organization as its
Executive Director commencing
July 2018. Ms. Smith succeeds
Molora Vadnais, who had served
as Executive Director since 2014.
Ms. Smith holds a Bachelor’s
degree in English from the UniJennifer Smith
versity of California, Santa Barbara and a Juris Doctorate from
University of California, Davis
with a certificate in Public Service. She began her legal career
in Sacramento working on a special health rights project
for Legal Services of Northern California. Upon her return
to Santa Barbara County, she worked in all three Legal Aid
offices and represented clients in a wide variety of matters,
including domestic violence restraining orders, evictions,
and foreclosure prevention. She is a past president of the
Santa Barbara Women Lawyers (SBWL) and serves on the
Goleta Planning Commission.
Legal Aid Foundation of Santa Barbara County (Legal Aid)
is a non-profit law firm that provides free legal services to
eligible Santa Barbara County residents who are in danger
of homelessness, violence, or financial exploitation. Legal
Aid provides representation and legal assistance to lowincome county residents, seniors, persons with disabilities,
and victims of domestic violence and elder abuse. Legal
Aid has offices in Santa Barbara, Lompoc, and Santa Maria.

Attorney Ruben Escobedo, who practices employment
and personal injury law, has been named the 2018 Young
Professional of the Year by the Santa Maria Chamber of
Commerce. Mr. Escobedo is an attorney with Lynberg
& Watkins, APC, a mid-size law firm with offices in Los
Angeles, Orange County, and Santa Maria.
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Herring, continued from page 7
higher business value and, therefore, buy-out burden for the
“purchasing” spouse. He or she might not want to wait for
the tax savings to more obviously manifest through routine,
2018 year-end financial reconciliations and tax preparations.

Conclusion
The 2018 tax law overhaul requires us to advise our clients
about the resulting family law considerations. The potential
exposure for failing to do this – possibly extending to those
who might not consider themselves “family law lawyers”
- is easily imagined. The window for achieving pre-2019
judgments and orders is closing. As our courts might not
be able to handle all the potential last-minute rushes, the
period for discussing these things is now.
Greg Herring is a CFLS and is the principal of Herring Law
Group, a family law firm serving the 805 with offices in Santa
Barbara and in Ventura County. He is a Fellow of the Southern
California Chapter of the American Academy of Matrimonial
Lawyers, which named him the Family Law Person of the Year for
2018. He is also a Fellow of the International Academy of Family
Lawyers. His prior articles and ongoing blog entries are at www.
theherringlawgroup.com.

Li, continued from page 11
The truth is, we entrust our most sensitive information
across a whole range of applications and devices and trade
our data abroad. Consequently, data vulnerabilities may
exist anywhere in this digital food chain. Even though
it may take some time, this author expects that comprehensive privacy and data security legislation will become
just as inevitable in the United States as it has abroad, as
further high-profile cyberattacks continue. Perhaps someday, strong, economy-wide cybersecurity laws will feel as
natural to United States residents as locks on our doors, or
seatbelts on our (soon to be driverless) cars.
Lily Li is a privacy lawyer and owner of Metaverse Law. She
can be reached at info@metaverselaw.com.
This article appeared in the Orange County Lawyer magazine, Volume
60, #5, page 30, May 2018. The views expressed herein are those of the
Author(s). They do not necessarily represent the views of the Orange County
Lawyer magazine, the Orange County Bar Association, The Orange County
Bar Association Charitable Fund, or their staffs, contributors, or advertisers.
All legal and other issues must be independently researched.
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Criminal Justice

“Collusion” and the
Criminal Law
By Robert Sanger

M

ost readers, even those who are not full-time
criminal defense lawyers, may remember their
law school introduction to inchoate crimes, to
theories of criminal liability, and to the concepts of mens
rea and actus reus. However, with the journalistic use of the
term “collusion” in the air, it might be a good time for a
refresher. So, this month’s Criminal Justice column will make
an effort to cover the general framework of federal crimes
in which a potential target (i.e., a would be defendant if a
case were filed) had a guilty mind but did not directly do the
ultimate act; looked upon from the “collusion” perspective,
did something with others in which some illegal result was
attempted or accomplished by some or all.
Broadly construed, inchoate crimes would include attempt, conspiracy, aiding and abetting, soliciting, and
accessory after the fact. There are some other theories of
criminal liability that do not require the intent to do the
criminal act. Criminal negligence, reckless indifference to
human life, and transferred intent all involve a criminal
mindset, a mens rea, which could be called a guilty mind
but does not involve the intent to do the ultimate harmful
act. In addition, strict liability offenses, although rare, do
not require an intent to do the harmful act, but do involve
assuming a role that involves control over an inherentlydangerous activity. Finally, there is a difference between a
willful act and an act with knowledge, or scienter.
In current politics, the word “collusion” is being used both
by journalists and politicians. It is used as both an allegation
and a defense. This article intends to go through the federal
criminal law on horseback without making or defending
any factual allegations. It should not be read as either supporting one side or the other in the various arguments about
collusion or lack of collusion that are being made publicly.
It is just a discussion of the law that applies to both sides.

What is the Federal Criminal Law?
As has been remarked upon previously in this column
– and which has been the bane of both progressives and
conservatives – there are thousands of potential crimes
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under the United States
Code and hundreds of
thousands of regulations
that are subject to federal criminal enforcement.
The federal common law
of crimes was purportedly codified in 1948. Title
18, titled “Crimes and
Procedures,” contains a
few hundred substantive
crimes, but that is the tip
of the iceberg. Crimes
have proliferated in the
Robert Sanger
other 56 Titles,1 such that
no one has been able to
accurately count the number of substantive crimes. The
best guess is that there are more than 5,000 separate crimes
alleged by statute. In addition, however, the Code of Federal Regulations (“CFRs”) contains, viewing conservatively,
200,000 to 300,000 substantive regulations promulgated
by the administrative agencies of the federal government
which are also enforced as substantive crimes. In all of this,
there is no specific federal crime of “collusion.”
Even a multi-volume treatise on federal criminal law
cannot begin to chronicle all of the statutes and regulations
that might apply. Instead they usually break down the most
popular criminal allegations into broad categories. The
Federal Sentencing Guidelines (“the Guidelines”), issued by
the United States Sentencing Commission, lists over 1,800
substantive sections of the United States Code as a nonexhaustive list that does not include the regulations in the
CFRs. The Commission then groups those code sections
into 19 “Parts,” including: Offenses Against the Person;
Economic Offenses; Offenses Involving Public Officials
and Federal Election Campaign Laws; Drugs and NarcoTerrorism; Criminal Enterprises and Racketeering; Sex Offenses and Obscenity; Offenses Involving individual Rights;
Offenses Involving the Administration of Justice; Public
Safety; Immigration, Naturalization and Passports; National
Defense and Weapons of Mass Destruction; Food, Drugs,
Agricultural Products, Consumer Products, and Odometer Laws; Offenses Involving Prisons and Correctional
Facilities; Offenses Involving the Environment; Antitrust
Offenses; Money Laundering and Monetary Transaction
Reporting; Taxation; and Other Offenses. Nowhere on
the list or within the 650-page text of the Guidelines is the
word collusion used.
To compound matters, some of the most common crimes
to be alleged by prosecutors are Mail Fraud, Wire Fraud,
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seldom invoked as a synonym for a criminal conspiracy in
Honest Services Fraud, Money Laundering, RICO and, yes,
the broader sense. It was to show that two or more people
Conspiracy. All of those, and many of the other less-alleged
were trying to “play” the system. This is consistent with the
crimes, can import diverse facts, usually alleged in a section
current usage in the law, which generally relates to two or
called “The Scheme” in the Indictment, which can include a
more parties “colluding” to obtain jurisdiction of the court
wide range of conduct that may or may not be intrinsically
or “colluding” to fix prices.
odious and might be allegations of more-or-less-routine
business practices or other regulated behavior. Finally, of
Of course, as philological studies and linguistic philosocourse, none of this involves the potential violation of state
phy have taught us, ordinary language is dynamic, that is,
criminal statutes, which may cover similar – or identical –
definitions change with time and usage. There is no correct
behavior. To the extent that any public officials are involved
definition of a word in society; it changes with the way it
who might be subject to impeachment, high crimes and
is used, and “collusion” has changed with the recent usage.
misdemeanors can be based on all of this. While the term
For the most part, it has retained some
“collusion” is sometimes used loosely in
of its earlier meaning. “Collusion” in the
the law, it is not employed in criminal
present usage still has its connotation of
statutes and may cover both too much In current politics,
two or more parties “playing together”
and too little in any discussion of legal
and using “deceit or trickery” to gain
consequences.
the word “collusion”
advantage over another. It is perhaps a
What is “Collusion?”
more ominous “playing together” when
is being used both
Without criticizing journalists or public
used to allege or deny playing with
officials who use the term “collusion,” by journalists and
a foreign power to subvert American
suffice it to say that it is not a criminal
elections. It is also the sort of “playing
law term. For the most part, collusion is politicians. It is used as together” that could involve myriad of
used in a procedural context. It is used,
federal statutes and regulations leading
for instance, in the context of two par- both an allegation and
to criminal liability.
ties attempting to invoke jurisdiction of
Still, colluding is not a substantive fedthe court by colluding. For instance, 28 a defense.
eral crime. As we know, federal criminal
U.S.C. Section 1359 states, as a procedurlaw is based on the interpretation of
al but not criminal rule, that, “[a] district
statutes, starting with a plain interpretacourt shall not have jurisdiction of a civil action in which
tion of the words used. The United States Supreme Court, in
any party, by assignment or otherwise, has been improperly
Sessions v. Dimaya,2 emphasized that words used in criminal
statutes must have clear and fixed meanings, or they will be
or collusively made or joined to invoke the jurisdiction of
unconstitutionally vague. Therefore, the statutes that seek
such court.” There is a limited use of the term collusion in
to impose criminal liability do not use the word “collude,”
regulations pertaining to antitrust in which two or more
but use other, time-honored terms whose meanings can be
people might collude about prices of goods or services
discerned from precedent, preferably venerable precedent,
or in banking matters where two or more people might
or statute. That does not mean that the concepts conveyed
collude about terms of financial arrangements. In general,
by the current common usage of “collusion” do not describe
collusion, as used in the law, involves two or more people
criminal behavior. it just means that the behavior, to be
entering into an agreement to get around a procedural
criminal, must meet specific elements, described in clear
law or gain some advantage, but it is not an element of a
terms, with fixed legal meanings.
criminal offense.
The word “collude” is derived from the Latin root word
What Legal Terms Apply to the Behavior
“ludere,” which means “to play.” The same root is found
Described by the Ordinary Language Term
in “prelude” which, in performance art or literature, is the
“Collusion?”
piece that precedes the main theme. Here “co” is a Latin
Criminal statutes generally involve elements that estabprefix for “with” or “together.” Hence, “collude” would
lish some sort of “blameworthiness.” That generally means
be something like “play together.” In English usage, since
that there must be an element involving a guilty mind,
the Fifteenth Century, the term has had a slightly-morea mens rea. It could be an intent to do a bad deed, or the
sinister implication, that is, playing together to deceive or
intent to embark on a course of action that is criminally
trick another for advantage. Except for recent usage, it was
22
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negligent or involves a reckless disregard for human life
or is the undertaking of an inherently dangerous activity.
To be guilty in these offenses, it is not necessary that there
was an intent to harm a particular victim, just a mental state
that involves creating a risk of harm. Ignorance of the law
is not a defense, although scienter may be required in some
circumstances. Also, an attempt to commit a crime, even
if not successful, is a crime.
With that in mind, how does someone “collude” with
another in a way that it is a crime? The simplest way is for
two or more people to actually do things together with the
intent (mens rea, as described above) to do the illegal act.
When two or more people rob a bank, one holding the bag
and the other pointing the gun, they are both guilty of bank
robbery. The same is true if two or more people actually do
things together to illegally affect the outcome of a federal
election, say one illegally obtains documents and the other
uses those documents to influence the election. Again, one
or both could do so with criminal negligence or reckless
disregard. They would not have to know, for instance, that
the other actually and illegally obtained the documents if
a reasonable person would have known. They cannot, in
the terms of an old case, “turn a blind eye or a deaf ear”
and claim they did not have knowledge.
A person could also solicit another to participate in a
crime or use another as an agent. A conspiracy to commit
a crime is a crime under 18 U.S.C. Section 371 and under
other sections that describe conspiracies to commit particular crimes. For instance, two or more people could agree to
commit a bank robbery and one or more of them engage
in overt acts toward committing the actual robbery. Similarly, two or more people could agree to violate campaign
finance laws and, one or more parties could commit overt
acts taken toward the violation of the laws. They could all
be guilty of conspiracy. On the other hand, conspiracy is a
more difficult crime to prove because it requires proof of
both the specific intent to agree and the specific intent to
commit the unlawful act. This is difficult because intent
often can only be shown by circumstantial evidence. Of
course, where a target makes oral statements or makes
written communications by letters, emails, or social media
regarding his or her state of mind, it can make a prosecutor’s job a lot easier.
In addition, a person can be guilty of a crime by aiding
and abetting. The statute on “Principals,” 18 U.S.C. Section 2, says, “(a) Whoever commits an offense against the
United States or aids, abets, counsels, commands, induces
or procures its commission, is punishable as a principal. (b)
Whoever willfully causes an act to be done which if directly
performed by him or another would be an offense against
September 2018

the United States, is punishable as a principal.” In a bank
robbery, it is not just the people who show up with the
bag and the gun who have committed a crime, but, under
federal law, it is also the buddy who stayed home who
“counselled and encouraged” the friends to rob the bank.
For instance, a person could be a felon as a principal if she
or he encouraged other people to hack into private mail accounts under 18 U.S.C. Section 1037. And, of course, if the
person only offered comfort or hindered the perpetrator’s
apprehension, trial, or punishment, the person could be
guilty of accessory after the fact under 18 U.S.C. Section 3.

Other Offenses
The foregoing criminal provisions can be coupled with
myriad of substantive crimes from among the thousands of
statutes and hundreds of thousands of regulations referred
to in the beginning of this article. In addition, however,
there are some statutes that allege general substantive
crimes. For instance, felony violations can be alleged where
there is a direct or indirect act or “collusion” (in the legal
sense addressed above) to commit obstruction of justice.
Obstruction of Justice under 18 U.S.C. Sections 1503 or
1504 can be influencing officers, or jurors, for instance, by
making proclamations about evidence during a trial using the authority of public office. But obstruction can be
of proceedings before other governmental departments,
agencies, or committees under Section 1505. Section 1510
specifically pertains to obstructing criminal investigations,
Section 1511 to state or local law enforcement, Section
1512 to witness tampering, and Section 1513 to retaliating
against witnesses or informants. There are also specific
statutes about interfering with an audit or examination of
a financial institution (1516 and 1517) and with destruction,
alteration, and falsification of records (1519). These are all
in addition to many specific crimes relating to elections,
financing, bank fraud, tax fraud, and criminalized regulatory offenses.
Also, in addition to those specific statutory or regulatory
crimes are more general statutes relating to Mail Fraud
under 18 U.S.C. Section 1341, Wire Fraud under 18 U.S.C.
Section 1343, Honest Services Fraud (with a quid pro quo)
under 18 U.S.C. 1346, Money Laundering 18 U.S.C. Section
1956, RICO under 18 U.S.C. Section 1961, and Bribery of
a Public Official under 18 U.S.C. Section 201. All of these
could be alleged based on a more general statement of the
Scheme. For instance, if there is a fraudulent scheme, the
use of the wires is a given these days since it only takes
one email, one social media post, or one wire transfer in
Continued on page 31
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SAVE THE DATE!

The Santa Barbara

A Reception with

County Bar

the Appell ate

Association

Justices of

Presents:

Division Six

Please join us on Tuesday, October 30, 2018 at the Santa Barbara Club
6:00 pm – 8:00 pm
1 MCLE Credit
Justices’ Panel to be moderated by Presiding Judge Patricia Kelly

Herb Fox, Esq.

Certified Appellate Law
Specialist*
A Full Service Appellate
Boutique

Appeals and Writs
Post-Trial and Anti-SLAPP Motions
Appellate Opinion Letters
Trial and Post-Trial Consultations

805.899.4777

HFox@FoxAppeals.com
www.FoxAppeals.com
Hourly, Flat and Contingency Fees Considered
Of Counsel, California Appellate Law Group (www.CalAppLaw.com)
Southern California Appellate Superlawyer©
AV© Rated / AVVO© Rating 10
*Board of Legal Specialization, Cal. State Bar
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1

Mediation ServiceS

1

R.A. Carrington, Esq. and Victoria Lindenauer, Esq.
Mr. Carrington and Ms. Lindenauer have conducted over 3,000 mediations,
300 arbitrations and have been discovery referees in multiple complex
matters. Mr. Carrington (ABOTA Member) has been a full-time mediator
since 1999 and Ms. Lindenauer has been mediating since 2011. Their
professional association as of 2017 reflects their jointly held commitment to
the values of tenacity, creativity, and the highest ethical standards applied to
the resolution of every dispute.

Serving Los Angeles, Orange, Ventura, Santa Barbara,
San Luis Obispo, and Kern Counties

Contact R.A.:
(805) 565-1487

Contact Victoria:
(805) 730-1959

ratc@cox.net

lindenauer_mediation@cox.net

www.californianeutrals.org/ra-carrington
www.lindenauermediation.com
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The In-House Counsel & Corporate Law Section and The Intellectual Property/Technology
Business Section of the Santa Barbara County Bar Association present:

New Professional Conduct Rules Coming November 1:
Be Ready to Comply and Get MCLE Ethics Credit!
On May 10 of this year, the California Supreme Court approved a new set of Rules of Professional Conduct
that will become effective on November 1. The new Rules adopt the formatting of the ABA Model Rules and
make some significant changes in California’s existing ethics rules. The new provisions cover important issues, including fee retainers, ethical walls to prevent imputed disqualification, sexual relations with clients, and
the representation of entities engaged in businesses that violate Federal law but are legal under California law,
e.g., cannabis operations. This presentation will cover the major changes to the Rules, with time for questions
and discussion.

Speaker: Richard C. Solomon
As Professor of Law at Southwestern University Law School in Los Angeles for 25 years, Richard Solomon
taught courses in legal ethics, employment law, and civil procedure. He is currently a member of the California State Bar Committee for Professional Responsibility and Conduct and a consultant on legal ethics issues.
He is also an arbitrator, primarily for labor relations and employment disputes, a long-time Commissioner with
the Santa Barbara County Civil Service Commission, and founding director and chair of the newly formed
Santa Barbara County Immigrant Legal Defense Center. Richard earned his law degree at UCLA.

Date and Time
Wednesday, September 12, 12 noon

Location
Santa Barbara College of Law, 20 East Victoria Street, Santa Barbara

RSVP
Reserve via email to Chris Kopitzke,
Chair of Intellectual Property/Technology Business Section,
by Friday, September 7, ckopitzke@socalip.com

Cost and Payment
$25.00 – includes lunch
Checks payable to Santa Barbara County Bar Association
Mail by Friday, September 7, to SBCBA, 15 W. Carrillo St., Suite 106, Santa Barbara, CA 93101

MCLE
One hour LEGAL ETHICS credit (applied for)

THE OTHER BAR NOTICE
Meets at noon on the first and third Tuesdays of
the month at 330 E. Carrillo St. We are a state-wide
network of recovering lawyers and judges dedicated
to assisting others within the profession who have
problems with alcohol or substance abuse. We
protect anonymity. To contact a local member go to
http://www.otherbar.org and choose Santa Barbara
in “Meetings” menu.
September 2018
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Criminal Justice
Sanger, continued from page 23
furtherance of the scheme to establish jurisdiction. Money
laundering just requires the transfer of funds derived from
a laundry list of offenses. RICO requires that there be
movement of proceeds of illegal activity by an individual
or organization to another entity when two predicate illegal acts have occurred in the last ten years. Again, all these
statutes establishing general crimes can be committed or
attempted directly, indirectly, or accomplished by some
sort of solicitation, conspiracy, aiding and abetting, or accessory after the fact.

Your partner in
commercial
real estate.

Conclusion
To frame the debate, the fact is that claims of collusion
or lack of collusion both cover too much and too little
when compared to actual legal liability. There could be
some sort of collusion that was not sufficient to constitute
federal criminal liability, even under the laws of solicitation,
conspiracy, aiding and abetting, or accessory. On the other
hand, there could be no collusion and yet one or more of
many federal crimes could still have been committed either
directly or through solicitation, conspiracy, aiding and
abetting or accessory. So, the focus on claims or denials of
“collusion,” rather than whether or not there is evidence
of specific or general statutory violations, does not answer
the question of whether there is federal criminal liability
for anyone for collusion and whether, if one or more of
the actors is subject to impeachment, high crimes or misdemeanors have been committed.
Robert Sanger is a Certified Criminal Law Specialist and has
been practicing as a criminal defense lawyer in Santa Barbara
for over 40 years. He is a partner in the firm of Sanger Swysen
& Dunkle and a Professor of Law and Forensic Science at the
Santa Barbara and Ventura Colleges of Law. Mr. Sanger is Past
President of California Attorneys for Criminal Justice (CACJ), the
statewide criminal defense lawyers’ organization, and a Director
of Death Penalty Focus. Mr. Sanger is also an elected Member
of the American Academy of Forensic Sciences (AAFS) and an
Associate Member of the Council of Forensic Science Educators
(COFSE). The opinions expressed here are his own and do not
necessarily reflect those of the organizations with which he is associated. ©Robert M. Sanger.

Endnotes
1
2

The United States Code is divided into 54 Titles, four of which
have Appendices, with Title 53 “Reserved,” hence, there are 57
total, all of which have some form of criminal enforcement.
Sessions v. Dimaya, ___ U.S. ___; 138 S.Ct. 1204 (April 17, 2018)
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Property valuations
Property dispositions
Property acquisitions
Lease negotiations

805.563.2111 • HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101

Get it behind you! In pursuit of a job,
a license, legal status or just peace of
mind, mitigating or obliterating a criminal
record entry is a must in the digital age.

CRIMINAL RECORD CLEANUP
•
•
•
•
•

Factual Innocence
Pardons
Record Sealing
Expungements
Marijuana Re-Sentencings

William C. Makler
Attorney at Law
(805) 892-4922
140 E. Figueroa St.
info@sbdefenselawyer.com

• Felonies reduced to
Misdemeanors
• Proposition 47 Petitions
• Detention Only
Certificates

J. Jeff Chambliss
Attorney at Law
(805) 895-6782
133 E. De La Guerra St., #188
jeff@chamblisslegal.com

A Joint Venture of the Law Offices of William C. Makler, P.C. and

Law Offices of J. Jeff Chambliss
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SBCBA

The Litigation Section of the
Santa Barbara County Bar Association presents:

TAKING & DEFENDING
THE ACCOUNTANT’S DEPOSITION
Speaker Thomas Neches, CPA shares lessons learned from being deposed more than 100
times as an expert. These lessons include: important steps to prepare the attorney and
the expert for the deposition; fundamental questions to ask; simple questions that can be
hard to answer and important the expert answers correctly; issues unique to CPA’s; and
professional standards for CPAs who act as experts. The course provides deposition tips
and tricks of interest to both novice and experienced litigators.
· Why Depose the Expert?
· Taking a CPA's Deposition: The Fundamental Rule
· Defending a CPA's Deposition: The Fundamental Rule
· Know What the CPA Will Testify About
· Who Pays, When and For What?
· CPA License Lookup
· The Basic Questions–More Questions
· Only a CPA Can Perform an Audit or a Review
· Reports of Accountants
· Litigation Services and Applicable Professional Standards
· Factors Affecting Revenue
Speaker: Thomas M. Neches, CPA, ABV, CFE, CVA, CFF
During the past 28 years, Mr. Neches has provided expert testimony on business damages
on behalf of plaintiffs and defendants in more then fifty cases, most notably Image
Technical Service, Inc., et al. v. Eastman Kodak Company, in which the jury awarded ten
plaintiffs $23,948,300, trebled under antitrust law to $71,844,900. He regularly provides
MCLE courses on topics relating to forensic accounting. From 2003 to 2013, Mr. Neches
was an Adjunct Professor at Loyola Law School.
Date and Time:
Location:
Reservations:

Wednesday, September 5th, 12 noon to 1:00 pm
SB College of Law, Room 1, 20 East Victoria Street, SB
Via email to Mark Coffin, Litigation Section Chair, by Friday,
September 5th, at mtc@markcoffinlaw.com
Cost and Payment: $35 members, $40 non-members (includes lunch)
Please mail checks by Wednesday, September 5th payable to Santa
Barbara Bar Association, to:
LAW OFFICE OF MARK T. COFFIN, P.C.
21 E. Carrillo Street, Suite 240, Santa Barbara, CA 93101
Questions: Tel: 805-248-7118
MCLE Credit:
1 hour general credit applied for.
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Classifieds
HAGER & DOWLING, LLP, SEEKS TRIAL
ATTORNEY

ACROSS FROM THE COURTHOUSE
PERFECT FOR AN ATTORNEY GROUP

Highly respected Santa Barbara civil litigation law firm
seeks experienced litigation attorney with knowledge of
and experience in insurance law. Candidate must have prior
trial experience, excellent verbal and writing skills, enjoy
litigation, and bring a strong team work ethic.
Competitive benefits include health and dental insurance,
free parking, and 401k plan. Respond with resume, cover
letter, and references to kcallahan@hdlaw.com.

HAGER & DOWLING, LLP, SEEKS
ASSOCIATE ATTORNEY

1100 Santa Barbara Street,
Santa Barbara, California
$5,575,000.
Gina M. Meyers - (805)898-4250
gmeyers@cbcworldwide.com | CalRE #00882147
Local Knowledge - Global Network
This offering has been prepared solely for informational purposes. It is designed to assist a potential investor in determining
whether they wish to proceed with an in-depth investigation of the subject property. While the information contained herein is
from sources deemed reliable, it has not been independently verified by the Coldwell Banker
Commercial NRT or by the Seller.

Highly respected Santa Barbara civil litigation law firm
seeks associate attorney with 3 plus years experience with
civil litigation and insurance law. The applicant must have
excellent verbal and writing skills and enjoy litigation.
Competitive benefits include, health and dental insurance,
free parking, and 401k plan.
Respond with resume, cover letter, and references to kcallahan@hdlaw.com.

OFFICE SPACE AVAILABLE
Private downtown office available for sole practitioner.
Spacious private office (appx 16’ x 18’) in historic building
on Chapala Street between Micheltorena and Sola. Share
reception area with two other attorneys. Interested parties
please contact sblawdirector@gmail.com.

ESTATE PLANNING ASSOCIATE
Mullen & Henzell L.L.P.

BUSINESS & ESTATE ASSOCIATE
Mullen & Henzell L.L.P.

Santa Barbara, CA

Santa Barbara, CA

AV-rated full-service law firm is seeking an
Associate with 2 to 5 years of experience
in conservatorships, estate planning & post
death probate and trust administration for its
Estate & Wealth Planning Department.

AV-rated full-service law firm is seeking an
Associate with 2 to 5 years of experience
for its sophisticated Business and Real
Estate transactional practice group. Strong
analytical and writing skills required.

Submit resume to:

Submit resume to:

Susan A. Subject
Mullen & Henzell L.L.P.
112 E. Victoria Street
Santa Barbara, CA 93101
Recruit@mullenlaw.com
Visit our website: www.mullenlaw.com

Susan A. Subject
Mullen & Henzell L.L.P.
112 E. Victoria Street
Santa Barbara, CA 93101
Recruit@mullenlaw.com
Visit our website: www.mullenlaw.com
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2018 SBCBA SECTION HEADS
Alternative Dispute Resolution
Dr. Penny Clemmons
687-9901
clemmonsjd@cs.com

Bench & Bar Relations:
Larry Conlan
lconlan@cappellonoel.com

248-7118

Criminal
Catherine Swysen
962-4887
cswysen@sangerswysen.com

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

Alex Craigie
alex@craigielawfirm.com

845-1752

Estate Planning/Probate
564-2444

Civil Litigation
Mark Coffin
mtc@markcoffinlaw.com

Mandatory Fee Arbitration

Employment Law

708-6653

Connor Cote
connor@jfcotelaw.com

966-1204

Eric Berg
eric@berglawgroup.com
Vanessa Kirker Wright
vkw@kirkerwright.com
Naomi Dewey
ndewey@BFASlaw.com

708-0748
964-5105
966-7422

Real Property/Land Use

Family Law
Matthew Long
254-4878
matthewjlong@santabarbaradivorcelaw.
com

Josh Rabinowitz
jrabinowitz@fmam.com
Bret Stone
bstone@paladinlaw.com

963-0755
898-9700

In House Counsel/Corporate Law
Betty L. Jeppesen
jeppesenlaw@gmail.com

450-1789

Taxation

845-3434

Peter Muzinich
966-2440
pmuzinich@gmail.com
Cindy Brittain
695-7315
cindy.brittain@kattenlaw.com

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

For information on upcoming MCLE events,
visit SBCBA at http://www.sblaw.org//

BONGIOVI MEDIATION
Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

“There is no better
ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)
September 2018
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Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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Daniel Encell
“The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
BRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #2 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide
(
out of over 1.3 million)
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.4 Billion in Local
Real Estate.

