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DISCORD OVER 
MUSIC RIGHTS

The Department of 
Justice’s decisions about 
BMI and ASCAP’s 
consent decrees could 
negatively impact music 
users’ bottom lines.

W
HEN FINANCIAL TEAMS SCRUTINIZE 
hundreds of line items at budget 
time, there is one that is always 
perplexing: music license fees. 
Questions sometimes arise con-

cerning whether a media company is being charged 
a reasonable amount, and if they are negotiated 
fairly. But those concerns could grow considerably 
if the United States Department of Justice (DOJ) 
terminates a critical legal protection that helps keep 
music license fees in check.

At issue are the so-called consent decrees that 
pertain to two performance rights organizations 
(PROs), BMI and ASCAP. The decrees restrict their 

operations and allow for government oversight of 
their relationships with composers, publishers and 
music users. A “rate court” gives music users auto-
matic licenses and freedom from copyright infringe-
ment concerns, and the right to ask for what they 
consider to be reasonable fees when disputes arise. 

In addition to TV and radio, music users affected 
by the consent decrees include bars, restaurants, ho-
tels and digital music services. (See sidebar, page 21, 
for further background.)

The ASCAP and BMI consent decrees are among 
1,300 legacy judgments overseen by DOJ’s antitrust 
division. Last spring, the division set out to review 
many of these judgments to make sure – in the 
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words of its head, Assistant Attorney General (AAG) 
Makan Delrahim – “they’re not doing more harm 
than good” and continue to benefit consumers. 

During a speech at Vanderbilt Law School on 
March 27, 2018, Delrahim called current music 
copyright law “a mess.”

The review process has already begun, and at press 
time, we await news from the AAG about the fate of 
the decrees.

While many music users regarded the consent 
decrees as an “imperfect” solution to reining in the 
monopoly power of ASCAP and BMI, they were 
alarmed by the DOJ’s proposal that the decrees 
might no longer be “relevant.”

Only two years ago, the DOJ looked at several as-
pects of the consent decrees at the request of BMI 
and other PROs, and after exhaustive investigation, it 
concluded “the current system has well served music 
creators and music users for decades and should re-
main intact.”

CONGRESS STEPS IN
The concern about ASCAP and BMI being unre-
strained from charging exorbitant fees to the music 
user community spread to Congress. In a letter to 
Delrahim on June 8, 2018, leaders of the Senate 
and House Judiciary Committees expressed con-
cerns about reports of the potential termination 
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of the decrees. It noted that ASCAP and 
BMI “collectively license over 90 percent 
of musical works to licensees that publicly 
perform music, including restaurants, retail 
stores, bars, radio and TV broadcasters and 
digital music services.” 

The letter also stated: “The ASCAP and 
BMI decrees have been in place since the 
1940s and reflect antitrust concerns aris-
ing from an entity collectively licensing 
works from competitors and offering them 
at a single price. While there are differing 
opinions on the substance of the ASCAP 
and BMI decrees, it is obvious that the mar-
ketplace for licensing public performance 
rights in musical works has been shaped 
for decades by these decrees. Terminating 
them without a clear alternative framework 
in place would result in serious disruption 
in the marketplace, harming creators, copy-
right owners, licensees and consumers.” 

The letter makes a simple request of DOJ: 
“Will you commit to work with us and 
other members of the House and Senate, to 
minimize market disruption and maximize 
benefits to songwriters, copyright owners, 
music licensees and consumers, before you 
move on action with respect to the ASCAP 
and BMI consent decrees?”

In a DOJ response letter dated June 18, 

2018 AAG Stephen Boyd stated that it 
“acknowledges and appreciates the poten-
tial ramifications of an abrupt termina-
tion of the decrees without some form of 
transition.” 

As of this writing, DOJ has not yet 
determined, at least for public consump-
tion, whether it will seek termination of 
the decrees. Their public comments indi-
cated that they will be taking a measured 
and methodical approach to any proposed 
termination.

Music users are not only concerned about 
the effects of termination but also the pro-
cess. Will stakeholders have sufficient time 
to provide input to the DOJ? Will the DOJ 
take sufficient time to consider this input? 
Will Congress be given time to weigh in?

A WHOLE NEW ACT
In late September, the Orrin G. Hatch-
Bob Goodlatte Music Modernization Act 
(MMA) passed unanimously in the U.S. 
House and Senate, and was signed into law 
by the President in October.

The bill was designed to address dis-
agreements between music streaming 
services and songwriters that were never 
contemplated before the digital music age 
and has the support of both the music 

THE COPYRIGHT LAWS are designed to protect the creative among us – literary writers, film-
makers and songwriters – to just name a few. When you play music on TV or radio, you must 
compensate the songwriters for the use and performance of their music. Songwriters and 

publishers have the right to be paid for both their synchronization rights (i.e. “synching” up music 
to video in the production of programming) and performance rights (broadcasting the program in 
which the music is used).

Songwriters often transfer the rights in their music to publishers. ASCAP, BMI and SESAC 
are performing rights organizations (PROs) that act as collecting societies for the songwrit-
ers and publishers. They collect license fees from TV, radio and other music users and 
pay royalties back to their members/affiliates. PROs license only performance rights (not 
synchronization rights). TV and radio stations need to deal with all PROs because each 
represents different composers and publishers. 

The Television Music License Committee (TVMLC) and the Radio Music License Com-
mittee (RMLC) represent the vast majority of the local TV and radio broadcast industries 
in negotiating licenses for music performance rights with ASCAP, BMI and SESAC. Stations 
typically choose either a blanket or per-program license. Both licenses allow the broadcaster 
the right to publicly perform any of the music in that PRO’s repertoire. 

Per-program licenses for TV stations allow a credit for music that stations have otherwise 
cleared, i.e. through clearances from ABC, CBS, Fox and NBC for network programming or for 
music uses in local programming that the stations buy directly from composers or source from 
syndicators.

Once an industry-wide blanket license fee is determined for a particular license year, the 
TVMLC allocates the annual industry-wide fee to individual TV stations based on market 
size and station audience levels. The PROs bill the stations in accordance with the TVMLC 
allocation.

MUSIC LICENSING AT A GLANCE
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Under the consent decrees, here 
is what ASCAP and BMI can and 
cannot do:
■■ ASCAP and BMI must issue licenses 

on request (or interim licenses), even 
if negotiations are still ongoing. They 
can’t withhold public-performance li- 
censes, putting the stations at risk for 
copyright infringement as a negotiating 
tactic to extract unreasonable fees.
■■ They must offer economically viable 

alternatives to a single, blanket license, 
including a per-program license. This has 
saved the local TV industry millions of 
dollars because it enables stations to 
secure public performance rights to at 
least portions of their music in transac-
tions directly with rightsholders (or via 
producer source licensing). 
■■ The PROs cannot prevent their mem-

ber composers from dealing directly with 
TV stations. Individual copyright holders 
can potentially then compete against 
each other on price and other terms.
■■ ASCAP and BMI must offer compa-

rable licenses to “similarly situated” 
en tities at reasonable fees preventing 
price discrimination. 
■■ They are subject to judicial oversight 

regarding the terms on which they li-
cense the songs in their repertories. The 
consent decrees empower the Federal 
District Court for the Southern District 
of New York to act as “rate court” in set-
ting “reasonable” license fees if negotia-
tions between the parties breakdown, i.e. 
rates that most closely resemble those 
that would result from a competitive 
marketplace. 

For many years, radio and TV have 
resorted to rate court relief because of 
unreasonable demands for continually 
increasing fees from ASCAP and BMI.

A top authority on the decrees, R. 
Bruce Rich, a senior partner at Weil, 
Gotshal & Manges LLP, noted in a Bloom-
berg interview that the decrees curb 
ASCAP and BMI’s monopoly power by 
barring them from “obtaining exclusive li-
censing arrangements; withholding access 
to their vast repertories, instead requiring 
them to offer licenses subject to ‘rate 
court’ determination for reasonableness, 
and refraining from offering broadcast-
ers and other users alternative forms of 
license, instead requiring per-program 
and other options designed to pry open 
competitive licensing.”

STOP LIGHTS 
FOR THE PROS



user community and the PROs. (See “Last 
Word,” page 26, regarding the pre-1972 re-
cording debate.)

While the MMA was not designed to 
address music performance rights in TV 
and radio, the music-user community saw 
it as an opportunity to address the potential 
demise of the consent decrees. One MMA 
admendment requires the DOJ to consult 

with Congress before filing a motion to 
terminate an ASCAP/BMI consent decree 
and notify Congress at least 90 days before 
it takes any steps in federal court to termi-
nate the decrees.

Not much has changed in terms of music 
performance licensing since the 1940s when 
the consent decrees were developed. They 
are as valuable and necessary now as they 
were then. Copyrighted music is still pub-
licly performed. If music is played without 
licenses from ASCAP and BMI, the user is 
subject to copyright infringement claims. 

ASCAP and BMI still control the vast ma-
jority of public performance rights in music 
and wield massive market power. You can’t 
program your TV or radio station without 
taking a license from the two PROs. 

Recent TV and radio settlements with 
SESAC support the continuing need for 
consent decrees. In 2014, in a class action 
lawsuit brought on behalf of the local televi-

sion industry, a New York federal district 
judge found that evidence presented could 
sustain a finding that SESAC had engaged 
in anti-competitive conduct; failed to offer 
a meaningful per-program license, and pos-
sessed monopoly power to control prices. 

SESAC settled the litigation resulting in 
a refund of tens of millions of dollars to the 
industry, and now is operating similarly to 
ASCAP and BMI, offering licenses on re-
quest. SESAC also settled similar litigation 
with the radio industry.

“The consent decrees have benefited both 

purveyors of music and the listening public 
and so we’re not standing in line and saying 
let’s get rid of them,” National Association 
of Broadcasters executive vice president 
Dennis Wharton said. 

Music streaming services and webcasters 
agree. Greg Barnes, vice president of gov-
ernment affairs for the Digital Media As-
sociation, has said that the consent decrees 
continue to provide a check on potential 
anticompetitive behavior. 

Freed from consent decrees, what would 
the PROs do? Increase license fees? Elimi-
nate per-program licenses? Prevent users 
from negotiating directly with publishers or 
composers? How would music users react? 
Engage in costly, private antitrust litigation? 

The music-user community is not anti-
artist. We want songwriters to obtain rea-
sonable fees for the broadcast of their music 
on TV and radio. But here’s the most criti-
cal question: If the consent decrees go away, 
what replaces them?

Janet McHugh is executive director of the TV 
Music License Committee. She can be reached at 
(917) 750-3166 or janet@tvmlc.com.
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Freed from consent decrees, what would the PROs do? 
Increase license fees? Eliminate per-program licenses?
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AGENCY PAYMENTS,
BENEFITS FOR MEDIA SUPPLIERS

FASTER.

To learn more, contact 
fpn@gofastpay.com gofastpay.com

Reduced DSO with faster 
payments (e.g. net 60)

Lower costs compared 
to credit cards

Simplified reconciliation with 
detailed remittance data


