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Washington Indian Health Care Provider  
Employer Vaccine Mandate - General Questions 

Last Updated 10/28/21 

This guidance is intended to provide resources and information in response to frequently asked 
questions by Tribes, Indian health care providers (IHCP), and Tribal employees.*  Tribal, federal, and 
state laws and policies may or may not have an impact on whether an employee of a Tribe or an Indian 
health care provider must be vaccinated.  The legal landscape for mandatory employer vaccination is 
constantly changing. For these reasons, it is critical that Tribal and IHCP employers considering or 
implementing employer mandated vaccination policies consult their legal counsel on a regular basis. 

 

 

 

 

 

 

 

 

TRIBAL AUTHORITY TO MANDATE EMPLOYEE VACCINATIONS 

1. Do Tribal employers/tribal entities have the authority to require their employees, regardless of 
whether they are tribal members or not, receive the COVID-19 vaccine? 

Tribal nations possess the inherent power to mandate their employees be vaccinated. 
This regulatory power is derived from a Tribe’s inherent sovereign power to protect self-government 
and control internal relations.1  The sovereign authority of Tribes over employment matters extends 
to non-members.2  

 
1 Montana v. United States, 450 US 544 (1981).  Knighton v. Cedarville Rancheria of Northern Paiute Indians, et 
al., 922 F.3d 892 (9th Cir., March 13, 2019). 
2 Knighton v. Cedarville Rancheria of Northern Paiute Indians, et al., 922 F.3d 892 (9th Cir., March 13, 2019). 



AIHC Employer Mandate Guidance  - 10/28/21             Page 2 of 4 

Drafted by Heather Erb, AIHC Legal Counsel.  *LEGAL DISCLAIMER:   The information presented in this guidance is not legal advice, is not to be 
acted on as such, may not be current and is subject to change without notice. You should consult with your own attorneys when developing 
programs and policies. 

 

WASHINGTON STATE VACCINATION MANDATES AND TRIBAL EMPLOYEES 

2. Are employees of Tribal health care providers working within the Tribal reservation subject to the 
Washington State Governor’s Proclamation 21-14.1 requiring all health care providers be 
vaccinated?      

Yes, if they are a Washington-licensed health care provider.  According to the Washington 
Department of Health Guidance 505-160, “The proclamation extends to Washington-licensed health 
care providers wherever they practice since they hold a state-issued credential.” However, Tribal 
employers are not required to verify or enforce employee compliance with the mandate.  For 
questions regarding how Washington state will verify or enforce employee compliance, see question 
three below.   

3. Are Tribal employers required to enforce or monitor the Washington State Governor’s 
Proclamation 21-14.1 requiring all health care providers be vaccinated?      

No.  Tribes are sovereign nations and cannot be required to enforce a State of Washington mandate. 
According to the Washington Department of Health Guidance 505-160, “The proclamation extends 
to Washington-licensed health care providers wherever they practice since they hold a state-issued 
credential. But the obligation for a health care setting operator to verify the vaccination status of 
health care providers engaged in work for them doesn’t apply to tribal health care settings.” 

4. How will the State of Washington verify a Tribal health care employee’s vaccination status and 
enforce the Washington State Governor’s Proclamation 21-14.1? 

Tribal employers are not considered a health care setting under the Washington State Governor’s 
Proclamation 21-14.1.  However, the State of Washington provides that, “The proclamation extends 
to Washington-licensed health care providers wherever they practice since they hold a state-issued 
credential.”  According to the Washington Department of Health Guidance 505-160, if you are an 
employee who does not work for a health care setting included within the Governor’s proclamation, 
you “must maintain your own proof and have it available should a lawful authority request it. Lawful 
authorities include, but are not limited to, law enforcement, local health jurisdictions, the 
Washington State Department of Health, the Washington State Department of Labor & Industries, 
and, for long-term care settings, the Washington State Department of Social and Health Services.”  

5. Will the State of Washington suspend or revoke the credential of a Tribal employee who is a 
Washington-licensed health care provider if they do not receive the COVID-19 vaccine?  

According to the Washington Department of Health Guidance 505-160, “The Department of Health, 
along with the boards and commissions that regulate health care providers, will follow their normal 
complaint and investigation processes regarding legal requirements for credential holders. 
Depending on the circumstances, this could include taking action against a provider’s credential 
following a complaint.” 

  

https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/505-160-VaccinationRequirementFAQs.pdf
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/505-160-VaccinationRequirementFAQs.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/505-160-VaccinationRequirementFAQs.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/505-160-VaccinationRequirementFAQs.pdf
https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/505-160-VaccinationRequirementFAQs.pdf
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FEDERAL VACCINE MANDATES 

6. Does the Indian Health Service (IHS) COVID-19 vaccination mandate apply to employees working 
for an urban Indian health program or a Tribal 638 compact/contract facility? 

No.  The Indian Health Service QA for Employees specifies that the mandate applies to “All IHS 
employees, U.S. Public Health Service Commissioned Corps officers, contract staff, temporary 
employees, students, and volunteers who work, visit for official duties or provide direct care in a 
federally-operated IHS health care facility” and does not list urban Indian health programs or Tribal 
638 compact/contract facilities.  It also states that “federal employees at tribal and urban Indian 
organization facilities have to be vaccinated if the tribal or urban Indian organization has a 
mandatory vaccine policy for its employees.” 

7. Will the upcoming OSHA vaccine mandate apply to Tribal employers? 

The Department of Labor’s Occupational Safety and Health Administration (OSHA) is developing an 
Emergency Temporary Standard requiring all employers with 100 or more employees to ensure their 
workforce is fully vaccinated or require any workers who remain unvaccinated to produce a weekly 
negative test result.    

OSHA has not yet provided any guidance as to whether they would attempt to apply the mandate to 
Tribal employers.  Federal circuit courts are split as to whether OSHA regulations apply to Tribes.  
Another factor to consider is that some Tribes currently have codes that require their employers 
meet OSHA standards, in which case the upcoming rule may apply to those Tribes.   

It is possible, given the legal ambiguities surrounding OSHA’s regulatory power in Indian country, 
OSHA may exclude Tribal governments from the upcoming vaccine/testing rule.  The Norman 
Transcript recently reported that a White House official said, ‘“some tribal offices and programs 
would be exempt”’ from the new plan.3  Dr Cameron Webb, a senior policy advisor for the White 
House COVID-19 response team, stated the following: 

‘“There are certainly differences with tribal governments and their sovereignty and we 
always are going to respect that and keep that front and center,” said Dr. Cameron 
Webb, a senior policy advisor for the White House COVID-19 response team. “But with 
regard to this employer requirement, for folks who have more than 100 employees the 
OSHA regulations are the rule that’s going to delineate all those details. But again, we’ve 
always really put a premium on focusing on the sovereignty of tribal governments. 
That’s a unique relationship and one we’re going to honor.”’4 

 
3 Reese Gorman, New Vaccine Rules’ Effect on Tribes Still Unknown,  NORMAN TRANSCRIPT, September 13, 2021.  
https://www.normantranscript.com/news/new-vaccine-rules-effect-on-tribes-still-unknown/article_f2b3a5bc-
14d6-11ec-93a2-67ea7b36352e.html. 
4 Id.  

https://www.ihs.gov/sites/ihm/themes/responsive2017/display_objects/documents/sgm/2021/covid-19-immunizations-requirement.pdf
https://www.ihs.gov/sites/ihm/themes/responsive2017/display_objects/documents/sgm/2021/IHS_Covid-19_Vaccine_QA.pdf
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The OSHA sent a draft of its Emergency Temporary Standard to the White House Office of Information 
and Regulatory Affairs on October 12, 2021, but it has yet to be made public.  We will update this 
guidance as soon as the OSHA rule is made public in the near future.  

8. Does the fact that a Tribe or Indian Health Care Provider receives Medicare or Medicaid 
reimbursement mean that the Tribe is required to mandate vaccines for their employees? 

We are still awaiting information addressing the specific scope of President Biden’s plan to require 
healthcare workers in Medicare and Medicaid certified facilities to be vaccinated. We do know that, 
at a minimum, the plan will apply to hospitals, dialysis facilities, ambulatory surgical settings, and 
home health agencies: 

“COVID-19 vaccinations [will be required] for workers in most health care settings that 
receive Medicare or Medicaid reimbursement, including but not limited to hospitals, 
dialysis facilities, ambulatory surgical settings, and home health agencies. This action 
builds on the vaccination requirement for nursing facilities recently announced by CMS, 
and will apply to nursing home staff as well as staff in hospitals and other CMS-regulated 
settings, including clinical staff, individuals providing services under arrangements, 
volunteers, and staff who are not involved in direct patient, resident, or client care. These 
requirements will apply to approximately 50,000 providers and cover a majority of health 
care workers across the country….5 

An Interim Final Rule with Comment Period is expected to be published in October 2021.6  

 

 

 

 

 

 

 

 

 

 
5 Path out of the Pandemic, President Biden's Covid-19 Action Plan, https://www.whitehouse.gov/covidplan/. 
6 Biden-Harris Administration to Expand Vaccination Requirements for Health Care Settings, September 9, 2021, 
https://www.cms.gov/newsroom/press-releases/biden-harris-administration-expand-vaccination-requirements-
health-care-settings. 


