
 
 

 
 
 
 

 
 

September 23, 2019 
 
Sue Birch, Director 
State of Washington Health Care Authority  
626 8th Avenue, SE 
PO Box 45502 
Olympia, WA 98504-5502 
 
RE: Indian Nation Agreement Requested Changes 

Dear Director Birch: 

On August 27, 2019, the American Indian Health Commission for Washington 

State (Commission), advocating on behalf of the twenty-nine tribes and two urban 

Indian health programs, submitted a letter to you with attached edits to the 

Health Care Authority’s Indian Nation Agreement.  These edits along with several 

suggested revisions from other tribes were discussed at the Indian Nation 

Agreement Roundtable on August 27, 2019.  Health Care Authority (HCA) 

representatives informed the tribes that they would share these edits internally 

and work on a second draft.  On September 18, 2019, the HCA sent the tribes and 

the Commission a second draft which incorporated many of the tribes’ requested 

changes.  However, the new draft includes terms which many tribes disagree 

with. 

The Commission facilitated a tribal caucus on September 19, 2019 to discuss the 

HCA’s second draft and move forward in finalizing the document.  Tribal leaders 

and other tribal representatives’ primary concern on this call was ensuring the 

State understands their role as a pass-through entity providing federal funds to a 

tribal nation.  Under the Indian Health Care Improvement Act, the federal 

government has a trust responsibility to tribal nations to provide for the health of 

their people.1  The federal funds HCA utilizes for purposes of performing the 

Indian Nation Agreements are funds used to meet the federal government’s trust 

obligation to tribal nations.  Administration of these funds, therefore, must be 

consistent with this federal obligation and respect each tribe’s government-to-

government relationship with the federal government.  Protecting tribal 

sovereignty means that unless the federal law specifically requires the State to 

impose certain restrictions or regulations on a tribal government than the State 

must avoid doing so.   

 
1 Pub. L. No. 111-148, Title X, § 10221(a), 124 Stat. 935 (2010) (codified at 25 U.S.C. § 1602). 
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I. State Onsite Reviews on Tribal Land 

The tribal caucus discussion addressed the key issue of onsite reviews of state government on tribal land.  

Upon our analysis of the federal regulations, the State’s ability to conduct onsite reviews is clearly optional 

under the plain language of the regulation: “The HHS awarding agency may make site visits as warranted by 

program needs.”2  This same language is repeated in the regulation when it provides states with various 

“tools” for monitoring that “may be useful.”3  Nowhere in the regulation does it state that an agency must 

monitor a subrecipient.  The regulation provides several means by which a state may monitor a tribe 

without having to resort to intruding on tribal land including: (1) having access to the subrecipient's records 

and financial statements as necessary for the pass-through entity to meet the requirements;4 (2) providing 

subrecipients with training and technical assistance on program-related matters; and (3) reviewing financial 

and performance reports required by the state.5   

The HCA has a WAC which provides alternative mechanisms for on-site auditing of Medicaid funds: “The 

authority must allow providers, at their request, to submit records requested as a result of an audit in 

electronic format, including compact disc, digital versatile disc, or other electronic formats deemed 

appropriate by the authority, or by facsimile transmission.”6  We see no federal regulation that would 

prohibit the State from providing the same exception from onsite reviews under the Indian nation 

agreement.  

Tribal leaders at the caucus discussed the need for state leaders and staff to understand why tribes have, 

for many years, fought against state intrusion on federal land.  Many tribes have worked in partnership 

with the State to meet federal requirements, even when the tribes may not agree with them.  However, 

onsite reviews remain in a very different category than other types of state monitoring.  Any requirement 

for a state to enter tribal land in a state contract, policy, or law brings about a painful, long history for tribes 

that is still felt strongly today.  Tribes continue to experience, and will for the foreseeable future, 

intergenerational trauma from states entering their land against their will. This includes certain acts such as 

the removal of children and the imposition of state authority with the passage of Public Law 280, an 

aberration to tribal sovereignty.  The assertion of state policing authority when it is not mandatory and 

when tribes have so vehemently opposed it for years amounts to a tactic of intimidation, institutional 

racism, and a complete undermining of tribal sovereignty.    

We hope that you will join Secretary Weisman who has recently made a commitment to respecting tribal 

sovereignty by no longer permitting onsite reviews by the Department of Health.  Per the new policy, 

“upon the request of our Tribal partners and to honor Tribal sovereignty, the Department will no longer 

 

2 45 C.F.R. § 75.342(e) (emphasis added).  

3 45 C.F.R. § 75.352(e) (emphasis added).  

4 45 C.F.R. § 75.352(a)(5). 

5 45 C.F.R. § 75.352(e). 

6 RCW 74.09.195(1)(c). 
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conduct an on-site inspection as part of the deeming process.”7   

2.  Waiver of Sovereign Immunity  

Tribal leaders addressed the history behind the development of the Department of Social and Health 

Services (DSHS) 7.01 plan several years ago. The process took over nine months with considerable input 

from tribal leaders, staff, and tribal legal counsel. The State at that time eventually agreed that tribes would 

not have to waive sovereign immunity.  Because of the many efforts and resources by tribes to come to this 

agreement, tribal leaders and staff were disappointed to see a waiver in the latest draft.   DSHS and HCA 

have both previously supported tribes in their position not to waive sovereign immunity in contractual 

agreements.  An example of this is in the model Indian Addendum for CMS which was adopted by the HCA 

and the previous DSHS Indian Nation Agreements.   

3. Additional State Requirements  

The September 18, 2019 draft includes additional state requirements such as compliance with the State 

Accounting Manual.  Tribal caucus representatives want this language and any such similar state 

requirements removed.  Tribes already face burdensome administrative requirements from the federal 

government and should not be subject to unnecessary and inapplicable state requirements.  Again, 

imposing state requirements does not honor the tribes’ relationship with the federal government.   

4. State Requirements for Protecting Tribal Sovereignty 

HB 5415(1) requires the State to recognize the federal government’s trust responsibility to “ensure tribal 

self-determination.”  Under state law, the State will: 

“Establish that it is the policy of this state and the intent of this chapter, in fulfillment of the state's 
unique relationships and shared respect between sovereign governments, to: (i) recognize the 
United States' special trust responsibility to provide quality health care and allied health services to 
American Indians and Alaska Natives, including those individuals who are residents of this state; and 
(ii) implement the national policies of Indian self-determination with the goal of reducing health 
inequities for American Indians and Alaska Natives.”8  

Considering the lack of a federal mandates for the issues raised by tribal leaders and the unique 

jurisdictional issues of tribal governments, we feel it is imperative for the State to stand with the tribes as 

partners in protecting their tribal sovereignty and honoring HB 5415, most especially during these 

tumultuous times.  We are not asking the State to violate federal law, but rather, work to protect the 

foundation of it.  Tribal sovereignty is well rooted in federal case law back to the 1800s, and while it has 

been under threat throughout history, it remains intact. Today, we need our state partners to defend it just 

as fiercely as the tribes.  

The tribal caucus has requested that HCA provide additional time to ensure that tribes can share the most 

recent edits with their tribal attorneys for a thorough review prior to finalizing the agreement and the 

 
7 Draft Department of Health, Office of Community Health Systems Policy Statement, 2019.  

8 HB 5415, 66th Leg. § 1 (2019) (emphasis added). 
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consultation process.  We greatly value our partnership with the State in working to protect the 

government-to-government relationship between the twenty-nine tribes and the State of Washington.  

Should you have any questions, please contact Vicki Lowe, Executive Director for the Commission, at 

vicki.lowe.aihc@outlook.com. 

Thank you, 

 
Stephen Kutz, BSN, MPH     
Chair, American Indian Health Commission 
 
cc:    Tribal Chairs 
     AIHC Delegates 
    MaryAnne Lindeblad, Director Medicaid, HCA 
     Michael Langer, Acting Assistant Director DBHR, HCA 
     Jessie Dean, Tribal Affairs Administrator, Health Care Authority 

Joe Finkbonner, Executive Director of Northwest Portland Area Indian Health Board 
Laura Platero, Governmental Affairs/Policy Director, Northwest Portland Area Indian Health Board 

 


