
 
 

 
 
 
 

 
 
 

May 17, 2019 
 
John Wiesman, Secretary 
State of Washington Department of Health  
P.O. Box 47890 
Olympia, WA  98504-7890 

RE: Recognition of Tribal Health Programs as “Licensed or Certified Behavioral 
Health Agencies” 

Dear Secretary Wiesman: 

The American Indian Health Commission for Washington State (Commission), 
advocating on behalf of the twenty-nine tribes and two urban Indian health 
programs, looks forward to continuing the development of Washington 
Department of Health (DOH) policies and administrative codes that recognize 
tribal health programs in a manner consistent with federal and state 
requirements.  These policies and administrative codes have direct and significant 
impacts on the ability of a tribal health program to (1) seek reimbursement from 
Medicaid and third-party payors; and (2) receive recognition by state courts for 
providing behavioral health treatment to their community members.  We hope 
that in moving forward with the implementation of Washington Substitute Senate 
Bill 5432, the Washington Department of Health will honor the spirit and intent of 
the federal and state law when attempting to regulate tribal government health 
programs.  This letter provides an overview of the recognition of tribal health 
programs within the framework of federal and state law and policy as well as 
recommendations for implementation of SB 5432 in WAC 246-341.   

I. Recognition of Tribal Health Programs under Federal Law 

In order to avoid misapplication of state and federal law, proposed regulations 
upon tribal governments must comport with applicable federal statutes and 
regulations which most often than not, preempt state law.1  Federal case law and 
statutes recognize a tribal government’s inherent authority to govern their 
people.2  This inherent authority includes a tribe’s operation of their tribal health 
programs and facilities.  Conversely, the State of Washington does not have 
jurisdiction to regulate a tribe’s operation of their health care programs and 

                                                           
1 Williams v. Lee, 358 U.S. 217 (1959); New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 (1983). 
2 Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832): “The Indian nations had always been considered as distinct, independent, 
political communities, retaining their original natural rights, as the undisputed possessors of the soil, from time immemorial…” 
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facilities.3  This lack of jurisdiction creates confusion when state governmental programs intersect with 
tribal governmental functions and responsibilities.  For example, the federal government’s trust 
responsibility to provide health care to tribes4 is partially fulfilled through federal programs such as 
Medicaid which is administered by the states.   While tribal health programs who receive Medicaid funds 
comply with Medicaid requirements promulgated by the state, administrative agencies must conduct 
careful analysis of any proposed regulatory action upon a tribe to ensure that it does not conflict with 
existing federal and state law.  Tribal liaisons and other administrative staff within state agencies play a key 
role in assisting state agencies in conducting this analysis in coordination and consultation with tribal 
governments.     

In providing this letter, the AIHC seeks to avoid previous instances when a state agency did not account for 
applicable federal law when attempting to regulate a tribal government.  In 2010, the Department of Social 
and Health Services (DSHS) sought to require state licensure of tribal health programs but failed to consider 
federal law germane to the issue of tribal health program licensure.  As a result, the agencies’ proposed 
requirement conflicted with the 25 U.S.C. § 1647a which exempts tribal health programs from state 
licensure: 

Nondiscrimination under Federal health care programs in qualifications for 
reimbursement for services: 
Any requirement for participation as a provider of health care services under a Federal 
health care program that an entity be licensed or recognized under the State or local 
law where the entity is located to furnish health care services shall be deemed to have 
been met in the case of an entity operated by the Service, an Indian tribe, tribal 
organization, or urban Indian organization if the entity meets all the applicable 
standards for such licensure or recognition, regardless of whether the entity obtains a 
license or other documentation under such State or local law.  25 U.S.C. § 1647a(a)(2). 

DSHS did, eventually, in coordination and consultation with the tribes, develop a tribal attestation process 
in lieu of state licensure consistent with the requirement of nondiscrimination under 25 U.SC. § 
1647a(a)(2).  However, the process was lengthy with several meetings and hours of agency and tribal staff 
time exerted.  Understanding the purpose and intent behind 25 U.S.C. § 1647a(a)(2) will benefit both tribal 
and state governments in effective and efficient implementation of SB 5432 and avoiding conflicts that 
occurred in 2010.  The purpose of 25 U.S.C. § 1647a(a)(2) is twofold: (1) to address the lack of state 
jurisdiction over tribal facility licensure; and (2) to reduce administrative burden upon tribal health 
programs who already are subject to federal oversight through federal agency audits and the Indian Health 
Service contract negotiation process.   

Frequently, courts, third party payors, and managed care organizations lack awareness of this important 
federal provision. Including reference to 25 U.S.C. § 1647a(a)(2) in state administrative codes and policies 
will assist parties such as courts and issuers in understanding the unique status of tribal governments in the 
state licensure and certification process.   

                                                           
3 New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 (1983). 
4 Indian Health Care Improvement Act, Pub. L. No. 94-437, § 2, 90 Stat. 1400 (1976) codified at 25 U.S.C. § 1601).  
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II.   Historical Recognition of Tribal Health Programs as “Licensed or Certified” Agencies under State 
Law 

In addition to federal law, the State of Washington has enacted laws and policies that further strengthen 
tribal sovereignty and the right to self-governance by providing a separate process for tribal governments 
to meet applicable standards for licensure or recognition.  Over the last several years, tribes, state leaders, 
tribal liaisons, and the Commission have worked together to ensure state policies that directly impact tribes 
are consistent with federal law and policy and incorporate tribal input and expertise.  Three significant 
achievements have resulted from these collaborative efforts: the development of the Division of Behavioral 
Health and Recovery (DBHR) mental health accreditation process which provides for tribal attestation in 
2011;  the adoption of WAC 284-170-200(9) in 2012 which clarifies that “issuers are not responsible for 
credentialing providers and facilities that are part of the Indian health system;” and finally, in 2014, the 
enactment of Washington Substitute Senate Bill 6312 which codifies the state practice of recognizing tribal 
health programs as licensed or certified agencies when they attest to meeting state minimum standards.  
Each of these laws comport with federal law and provide clarification for governmental entities, providers, 
issuers, as well as the Washington state court system on the recognition of tribal health programs who 
provide attestation as “licensed or certified agencies.”  It is vital that when the State attempts to regulate 
an Indian nation that these state laws and protections be included when implementing SB 5432. 

III. Recognition of Tribal Health Programs as “Licensed or Certified” under Substitute Senate Bill 5432 

The language of SB 5432 is clear and unambiguous that tribes have two separate and distinct processes for 
seeking state licensure or certification that fall outside the processes provided in chapters 71.24 and 71.05 
RCW.  SB 5432, § 1004(25)(c) amends Washington Substitute House Bill 1388, § 4002(24) and RCW 
71.24.024 by separating the three options for recognition as a licensed or certified agency into three 
lettered provisions.  These provisions further emphasize that tribes, given their unique sovereign status, 
have three separate and distinct options for meeting the State’s definition of “licensed or certified 
behavioral agency:” 

  "Licensed or certified behavioral health agency" means:  

(a) An entity licensed or certified according to this chapter or chapter 71.05 RCW;  

(b) An entity deemed to meet state minimum standards as a result of accreditation by a recognized 
behavioral health accrediting body recognized and having a current agreement with the 
department; or 

(c) An entity with a tribal attestation that it meets state minimum standards for a licensed or 
certified behavioral health agency.   SB 5432, § 1004(25) Emphasis added.   

The Commission requests these state law provisions be included in WAC 246-341 to provide further 
background and knowledge for parties responsible for complying with the requirements for recognition of 
tribal health programs.   
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IV.   Exemption of Pre-Licensure Inspection of Tribal Health Programs 

Certain tribes may seek licensure or certification status through accreditation by the Joint Commission on 
Accreditation of Healthcare Organizations (JCAHO) or the Commission on Accreditation of Rehabilitation 
Facilities (CARF).  Under SB Bill 5432, § 1004(25)(c), the State “must deem” the tribal program to be in 
compliance with state standards for licensure and certification.”5  The Department has previously indicated 
the WAC definition of “deeming” refers to “licensed” entities and licensed entities are subject to 
inspection.  However, SB 5432, § 1004(25) which controls, does not state a “licensed entity.” Rather it 
states, “an entity deemed to meet state standards as a result of accreditation…” meets the definition of 
“licensed or certified behavioral agency.”  Emphasis added.  Requiring an entity already accredited through 
JCAHO or CARF to be licensed or certified according to the requirements in RCW 71.24 and 71.05 would 
render SB 5432 1004(25)(b) superfluous and the process of accreditation meaningless under the provisions 
of the statute.  Thus, a tribal health program accredited through JCAHO or CARF should not be subject to 
pre-inspection.  The purpose and intent of this provision is to recognize those entities who meet national 
accreditation standards that are more rigorous than the state minimum standards.   

In addition, requiring a pre-licensing inspection of a tribe who attests under SB Bill 5432, § 1004(25)(c) is 
inconsistent with 25 U.S.C. § 1647a(a)(2) and would create additional administrative burden on a tribal 
health program who currently meets stringent federal oversight requirements as referenced above.  
Requiring pre-licensure inspection is essentially mandating a tribe to become licensed as opposed to 
meeting applicable standards for state licensure pursuant to 25 U.S.C. § 1647a(a)(2).  SB 5432 is clear that a 
tribe who attests to meeting minimum standards satisfies the definition of a licensed or certified agency.  
Adding additional requirements would be circumventing the intent and purpose of both 25 U.S.C. § 

1647a(a)(2) and SB 5432 § 1004(25)(c).  If the State still interprets RCW 71.24 and WAC 246-341 as 
requiring pre-inspection, they may also exempt this requirement under WAC 246-341-0300(3) which allows 
for waivers from compliance with specific licensing or program certification.  We do, however, view a 
waiver as unnecessary since pre-licensing inspections are part of the state licensing process, and tribes are 
exempt from state licensure.  We request the State to cease any current or planned pre-inspections of 
tribal health programs in order to bring the State into compliance with 25 U.S.C. § 1647a(a)(2). 

V.  Recognition of Tribal Health Program as Licensed or Certified by Third Party Payors and State 
Courts 

SB 5432 does not provide for disparate treatment of tribal health programs who seek attestation under § 
1004(25)(c) from those who seek licensure by other means.  Implementing administrative codes should 
provide for equal treatment of tribal health programs who, unlike most other behavioral agencies, are 
subject to federal oversight and audits.  While tribes have the option to meet the State’s definition of a 
“licensed or certified behavioral health agency” through deeming, most tribes are likely to select the option 
of “tribal attestation” under SB 5432 § 1004(c), and therefore, careful application of this provision must be 
considered.   

                                                           
5 See WAC 246-341-0310.   
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Third Party Payors.  A question regarding whether tribes would be considered licensed or certified by third 
party payors and/or Washington State courts arose during the last DOH consultations. The plain language 
of SB 5432, § 1004(25) is clear and unambiguous that a tribal health program who attests to meeting the 
state minimum standards of a behavioral health agency shall be treated as a licensed or certified behavioral 
health agency under RCW 71.24.037.  An issuer’s failure to treat a tribal health program as licensed or 
certified when they have met the attestation requirements could result in a tribal health program filing a 
complaint with the Office of the Insurance Commissioner for unfair discrimination under WAC 284-170-
411.  WAC 284-170-411(1)(c) requires issuers when selecting participating providers to develop standards 
that are “consistent with rules or standards established by the state department of health…”  These 
standards cannot “Discriminate regarding participation in the network solely based on the provider or 
facility type or category if the provider is acting within the scope of their license.”6  In addition, WAC-284-
170-200(9) provides that issuers are not responsible for credentialing providers and facilities that are part 
of the Indian health system. 

Washington State Courts.  During the consultation, another question arose regarding whether Washington 
state courts would recognize tribal health programs that provided attestation to the State under SB 5432 § 
1004(c) as eligible to provide court-ordered treatment.  Again, pursuant to SB 5432, § 1004(25), a tribe who 
attests to meeting state minimum standards is “licensed or certified,” and therefore, eligible to provide 
court-ordered treatment.  Assisting state courts by providing the applicable state and federal law within 
WAC 246-341 should reduce court error in failing to recognize a tribal health program as a licensed or 
certified agency under SB 5432, § 1004 (25).  Failure to do so, could result in many American Indians and 
Alaska Natives not receiving access to the behavioral health services from their Indian health care provider 
medical home.   

VI. Inclusion of Tribal Health Programs on the List of Licensed and Certified Behavioral Health 
Agencies and Issuance of State License and Certification  

SB 5432, § 1007(12) requires the DOH to “maintain and periodically publish a current list of licensed or 
certified behavioral health service providers.”  Under this requirement, DOH must include tribal health 
programs who attest under SB 5432, § 1004 (25).  Inclusion on this list will provide notice to third party 
payors and to Washington state courts that tribal health programs who attest under SB 5432, § 1004 (25) 
are to be considered licensed or certified behavioral health agencies.  Lastly, the SB 5432 provides that a 
tribe who attests to meeting minimum applicable standards means “licensed or certified.”  In addition to 
including these tribal health programs on this list, the DOH should also issue a license or certification 
number to a tribe who meets the definition of “licensed or certified” under § 1004(25).   

IV. Conclusion  

SB 5432 provides three options for tribal health programs to be defined as a “licensed or certified 
behavioral health agency” by the State of Washington.  One of these options requires DOH to treat a tribal 
health program who attests to meeting the state’s minimum standards as a “licensed or certified” 
behavioral health agency.  Consequently, tribal health programs who meet the attestation requirement are 

                                                           
6 WAC 284-170-411(1). 
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not subject to pre-inspection, and any current or ongoing pre-inspections should cease in order to avoid 
any violation of 25 U.S.C. § 1647a(a)(2).  The State must treat tribal health programs who meet attestation 
in the same manner as all other behavioral health agencies meeting the requirements of SB 5432, § 1004 
(25) by including these programs on the list of licensed or certified facilities list they are required to publish.  
Finally, DOH must also issue state license or certification numbers in the same manner as all other agencies 
who meet the requirements of § 1004(a) and (b).  Doing so will inform third party payors and state courts 
that the tribal facility is considered a “licensed or certified” behavioral health agency.  

We greatly value our partnership with the State in working to protect the government-to-government 
relationship between the twenty-nine tribes and the State of Washington.  Coordinating and consulting 
with the tribal governments in the development of WAC 246-341 will address many of the issues outlined 
in this letter.  Should you have any questions, please contact Vicki Lowe, Executive Director for the 
Commission, at vicki.lowe.aihc@outlook.com. 

Thank you, 

 
Stephen Kutz, BSN, MPH     
Chair, American Indian Health Commission 
 
cc:    Tribal Chairs 
     AIHC Delegates 
    MaryAnne Lindeblad, Director Medicaid, HCA 
     Michael Langer, Acting Assistant Director DBHR, HCA 

Kristin Peterson, Assistant Secretary Health Systems Quality Assurance, DOH 
Tamara Fulwyler, Tribal Administrator, Department of Health 

     Jessie Dean, Tribal Affairs Administrator, Health Care Authority 
Joe Finkbonner, Executive Director of Northwest Portland Area Indian Health Board 
Laura Platero, Governmental Affairs/Policy Director, Northwest Portland Area Indian Health Board 

 


