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TOWN OF ELSMERE 

BOARD OF ADJUSTMENT 

MEETING MINUTES 

May 25, 2021 

6:30 P.M. 

 

CALL TO ORDER: Acting-Chairperson Patricia Boyd called the meeting to order at 6:30pm. 

 

PLEDGE OF ALLEGIANCE:  

 

MOMENT OF SILENCE: 

 

ROLL CALL: 

CHAIRMAN JAMES PERSONTI  ABSENT 

BOARD MEMBER JOHN ACTON  ABSENT 

BOARD MEMBER PATRICIA BOYD  PRESENT 

BOARD MEMBER RON RUSSO  PRESENT 

BOARD MEMBER JOHN SMITH  PRESENT 

Code Enforcement Officer, Scott Allen – Present  

Code Enforcement Officer, Nicole Nabb – Present  

 

PUBLIC COMMENT: None 

 

APPROVAL OF MINUTES: 

  

Minutes from the April 27, 2021 Board of Adjustment Meeting 

 

ACTION: Board Member Smith made a motion to approve the revised minutes from the  

April 27, 2021 Board of Adjustment meeting with no corrections.  The motion was 

seconded by Board Member Russo. 

  

VOTE: 3 in favor, 0 opposed with 2 absent   Motion carried 

OLD BUSINESS:  None 

OPENING STATEMENT:   

Code Enforcement Officer Scott Allen read the opening statement.  

 

NEW BUSINESS: 

  

Review Petition 21-06 Tax Parcel # 19-00500-344 

 

Code Enforcement Officer Scott Allen informed the Board Members that he observed the 

applicant was not logged onto the meeting, so he called her. The applicant stated that she 

was having technical difficulties with her computer and Scott informed her that there was 
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also a teleconference option. The applicant asked if she could just reschedule to next 

month’s meeting. 

 

Acting-Chairperson Boyd asked if rescheduling was okay with everyone else and she 

received no oppositions. 

 

Review Petition 21-07 Tax Parcel # 19-00900-002  

  

Mike Hoffman, Esq., Tarabicos Grosso, LLP, spoke on the owner’s behalf as the 

Appellant and Elsmere Town Manager John Giles represented the Town as Appellee. 

Prior to hearing any testimony, all witnesses who were expected to testify were sworn in 

by Acting-Chairperson Patricia Boyd. 

 

The Appellant was asked to provide an opening statement. The Appellant introduced 

everyone that was in the room with him; Colm DeAscanis, Civil Engineer for the project 

with CDA Engineering, Eileen Thorp, Engineer with CDA Engineering, Frank Stella & 

Joe Rossi, contract purchaser for one of the prospective lots to be sub-divided. The 

Appellant asked to share his screen for a PowerPoint presentation, and it was granted. He 

then proceeded to explain that he is here tonight to seek approvals to support the legal 

sub-division of two already long-separated portions of land located in the southern 

portion of Elsmere, just south of the railroad tracks that everyone can see on the screen. 

The two portions of land that they are seeking to sub-divide appear like they have already 

been sub-divided on the parcel maps, but they are not; they are a single lot under the law. 

On the parcel maps as shown on the screen, physically in-person as seen on the aerial 

photo and even within the most recent deed for the property, the parcel exists as two 

separate parcels separated by a common drive, which itself provides access to the 

southern parcels shown on the screen. This common drive is located on its own tax 

parcel. Essentially, in all aspects except the technical eyes of the law, these two portions 

of property appear to exist and function as separate legal lots. Notably, they have existed 

and functioned in this way for decades. Mr. Hoffman then re-introduced Mr. Stella 

stating that he is the owner of the parcel adjacent to the proposed Lot 2 which is 460 B & 

O Lane and that he has owned and operated a machine shop at this property for over 20 

years and he is seeking to purchase proposed Lot 2. In a normal situation, Mr. Stella 

would be able to simply purchase the separate and distinct parcel located adjacent to his 

business instead, the parcel is legally tied and attached to the otherwise physically 

separate and distinct parcel. Unfortunately, the subject property is designated as a legal 

non-conforming lot which matters here for this meeting because the Code prohibits 

further sub-division of legal non-conforming lots unless the Board grants variances to 

make these lots legal. The Applicant requests the following variances from the Code, as 

noted in the December 30, 2020 Memorandum from Vandermark & Lynch, Inc., as part 

of the official record: 

 

(1) to allow no public street frontage for Lot 1; (2) to allow no front-yard setback for Lot 

1; (3) to allow a front-yard setback of 10.5± feet for Lot 2; (4) to allow no rear yard 

setback for Lot 1; (5) to allow no rear yard setback for Lot 2; (6) to allow parking spaces 

within fifteen (15) feet of a street line or property line for Lot 1; (7) to allow parking 
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spaces within fifteen (15) feet of a street line or property line for Lot 2; (8) to allow six 

(6) parking spaces for Lot 1 (where 9 are required); and (9) to allow five (5) parking 

spaces for Lot 2 (where 8 are required). 

 

With the exception of Variances (1), (8), and (9), the remaining variances are existing 

nonconformities. The Applicant proposes no modifications, improvements, or 

intensification of the nonconformities, as they will remain in the same condition as prior 

to the Project. Variance simply results from the proposed subdivision; Lot 1 is burdened 

by land owned by the Delaware Suburban Railway Company that separates the lot from 

B and O Lane. Variances (8) and (9) are de minimis requests – 9 parking spaces are 

required on Lot 1 and 8 are required on Lot 2. Again, the existing building coverage and 

use will be unchanged, therefore resulting in no projected impact to the existing parking 

demand. The Variances requested herein, along with those previously requested, are a 

result of the private connector road that divides Lot 1 and Lot 2, resulting in a difficulty 

only remedied through relief from the Town of Elsmere Code.  

 

Before concluding his opening statement, Mr. Hoffman requested that the slides and the 

letter from May 18th, 2021 that were submitted to the Town are submitted as part of the 

record. Code Officer Allen shook his head yes, indicating that they are both part of the 

record. Mr. Hoffman also requested Mr. DeAscanis to verify that he has read the material 

they have submitted for this application, listened to his summary of the same, and 

confirms that the material and the statements are accurate to the best of his recollection 

and understanding. Mr. DeAscanis agreed to all. Mr. Hoffman then thanked him and 

stated that was for the legal aspect of closing the record and he will now be happy to 

answer any questions. 

 

Acting-Chairperson Boyd asked if the Board Members had any questions. 

 

Board Member Russo asked if the applicants have any plans for Lot 1’s use or if it will be 

sold to anyone. Mr. Hoffman stated that he is not aware of a specific owner who has been 

identified, however Mr. Stella stated that he was informed that the owner of the property 

wants to continue to own Lot 1. 

 

Board Member Smith asked if anyone knew what the letter from January 14th, 2021 that 

denied this application stated. Mr. Hoffman replied that under the current Code, if you 

have a legal non-conforming lot, you cannot sub-divide it. However, if you get variances 

to make the lot legal, then you can sub-divide it. 

 

Acting-Chairperson Boyd asked if there were any other questions from the Board with no 

response. She then asked if the Town had any input for this petition. Code Officer Scott 

Allen stated that he looked over this application as well as Town Manager John Giles and 

they saw that without the variances, there is a true hardship. He then asked if Town 

Manager John Giles wanted to step in and add any additional comments. Town Manager 

John Giles stated that this is one of those situations where a 100 year old Town that was 

divided this way a number of years ago falls into the equation. He said the new Code 
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becomes introduced and this property falls between the cracks. He thinks the requests for 

the variances are valid and the Town is not opposed to the petition being granted. 

 

Acting-Chairperson Boyd asked Town Manager John Giles if the Board decides that this 

petition should be heard, will it go back to the Planning Commission and have it 

continued through the normal routine or is the Board just going to be approving the 

variances and move on? Town Manager John Giles stated that it is his understanding that 

the Board will be approving or denying the variances during this meeting tonight and 

moving on.  

Board Member Russo stated that he was going to move that the Board approve the 

variances and move this along because it doesn’t make sense not to grant the variances. 

He said that it’s an undue hardship if we hold it to a strict letter of the law and he 

continued to make a motion. Acting-Chairperson Boyd also stated that she can see it 

being a hardship with the way the property is set up; being divided and limitations with 

the road and the private drive. 

 

ACTION: A motion was made by Board Member Russo to recommend the minor 

subdivision requested in Petition 21-07 to the Mayor & Council. The motion was 

seconded by Board Member Smith based on the information that was provided. 

 

VOTE: 3 in favor, 0 opposed with 2 absent   Motion carried 

 

 

Review Petition 21-08 Tax Parcel # 19-00500-003 

 

Christopher Jones, owner of the Property, spoke on his own behalf as the Appellant and 

Elsmere Town Manager John Giles represented the Town as Appellee. Prior to hearing 

any testimony, all witnesses who were expected to testify were sworn in by Acting-

Chairperson Patricia Boyd. The testimony of all parties, which is more fully spelled out 

on the record, is summarized below. 

 

The Appellant was asked to provide an opening statement. In his statement he informed 

the Board Members that he has been a proud, lifelong resident of Elsmere and that the 

Town made him the man he is. He gave a back story on himself and his wife’s profession 

and where they have lived throughout the years. He explained that he had a vasectomy in 

2018 and had major complications and chronic pain as a result. He has been to 

acupuncture, physical therapy, chiropractors, PCP’s and specialists and no one was ever 

able to diagnose the source of his chronic pain. He had a vasectomy reversal on March 

5th, 2021 and he is still recovering from that surgery. He has provided the Board with 

doctor’s notes and letters that the neighbors have written to help his case. He is 

requesting to have an 8’x8’ slab installed off of his permeable deck to house a hot tub 

with approximately a 9’x9’ pergola around the tub to provide privacy for some relief 

from the medical hardship. 
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Board Member Smith stated that the pergola is just boards, not a whole roof and isn’t 

much privacy. Mr. Jones stated that it’s mainly just for design and not for complete 

privacy. 

Acting-Chairperson Boyd asked if Mr. Jones had considered trying to put the hot tub on 

the existing concrete patio. Mr. Jones stated that he has thought about using the existing 

patio, but he is concerned with safety issues. He said that it would be right behind his 

garage and if there was any sort of malfunction with the tub or any kind of bad leak, it 

would be very close to the house. 

Acting-Chairperson Boyd then asked if the Town had any input for this petition. Town 

Manager John Giles stated that this is the type of petition we look for; a responsible 

citizen coming to the Town to do things the right way instead of sneaking and doing the 

work on the weekend. He thinks the medical need meets the hardship case and that the 

petition should be approved. 

Acting-Chairperson Boyd asked the Code Department if the above-ground deck was 

included in the footage of the parcel. Code Officer Scott Allen stated that it was not 

included because of the material being wood and shrinking over time, it was considered 

to be pervious.  

Acting-Chairperson Boyd asked if we have received any other comments, besides the 

letters that Mr. Jones provided as evidence, such as from other neighbors or the 

Councilperson. Elsmere Police Chief Laura Giles stated that she spoke to Councilwoman 

Dawn DiBiaso regarding this petition and she has not received any negative responses to 

this application. 

Acting-Chairperson Boyd then asked if there were any other questions or comments and 

received none. 

 

ACTION: A motion was made by Board Member Smith to approve Petition 21-08 for 

the hardship of physical therapy and his pain management. The motion was seconded by 

Board Member Russo. 

 

VOTE: 3 in favor, 0 opposed with 2 absent   Motion carried 

 

 

STATEMENTS SUBMITTED BY CHAIRMAN AND BOARD MEMBERS:   None 

 

PUBLIC COMMENT: None 

 

ADJOURNMENT: 

 

ACTION:  A motion was made by Board Member Russo to adjourn. The motion was 

seconded by Acting-Chairperson Boyd. 

 

VOTE: 3 in favor, 0 opposed with 2 absent   Motion carried 
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These minutes summarize the agenda items and other issues discussed at the May 25, 2021 

Board of Adjustment Meeting. Votes are recorded accurately. The audio tape(s) of this meeting 

will be available at Town Hall for a period of two years from the date these minutes are 

approved. The audio tape(s) may be reviewed at Town Hall by appointment and in accordance 

with the Freedom of Information Act. 

 

 

   ____________________________________       _________________________________               

  JAMES PERSONTI, CHAIRMAN           PATTY BOYD, SECRETARY    


