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MEMORANDUM 

DATE: March 17, 2021 

TO: Robin Nimmer (Alta Science and Engineering) 

FROM: Scott King, Lori Graves, Terry Scanlan, Steve Hannula 

PROJECT NO: 1619.0010 

RE: Water Right Review for Palouse Groundwater Basin Water Supply Alternatives  

 

A. Introduction 

SPF Water Engineering (SPF), as subconsultant to Alta Science and Engineering (Alta), is 
working for the Palouse Basin Aquifer Committee (PBAC) to assist in understanding Idaho 
water rights as they relate to the alternative water supplies for Moscow and Pullman. 

PBAC has identified four water supply alternatives through the Palouse Groundwater Basin 
Water Supply Alternatives Analysis Project.  The project resulted in the March 2017 report 
titled “Palouse Groundwater Basin Water Supply Alternatives Analysis Report – Summary” 
(2017 WSAA) which summarized the four water supply alternatives for the Moscow, Idaho 
and Pullman, Washington municipal water supply systems.  

PBAC is now working toward developing these alternatives into actionable projects.  One 
of the action items that needs to be completed early in the project life cycle is the acquisition 
of water rights necessary for each alternative. In the memorandum herein, SPF describes 
the state’s water right process for acquiring water rights and the likely challenges PBAC 
should anticipate.  

For each water supply alternative, the 2017 WSAA report included a description of the 
water source, approximate diversion location, the use of the water, and the time of year 
when the water would be used.  These elements are the basis for acquiring a water right 
and will be scrutinized by the Idaho Department of Water Resources (IDWR) when 
reviewing PBAC’s applications. 

The four alternatives are included in Table 1, but only the alternatives with diversion within 
Idaho are considered in this memorandum.  The alternatives with points of diversion in 
Washington (from the Snake River, South Fork Palouse River, and North Fork Palouse 
River) are considered by others.   
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Table 1.  Summary of Alternative Water Supplies. 

 

B. Water Right Transactions 

The following summarizes the Idaho water right investigation as it relates to the 
appropriation of new water rights or acquisition of existing water rights, and the 
transactional processes anticipated to prepare the way for PBAC’s phased implementation 
of one or more of the alternative supplies. 

The alternatives listed in Table 1 can only be implemented if the appropriate water rights 
are in place authorizing the diversion and use of the water.  Each alternative listed will need 
a water right transaction with IDWR or with the Washington Department of Ecology 
(WDOE). The water right processes described below are related to Flannigan Creek, 
Paradise Creek, and South Fork Palouse River only.  Water right issues related to 
diversions from the rivers in Washington, or interstate water use or conflicts, will be 
addressed by others. 



Robin Nimmer March 17, 2021 

SPF Water Engineering, LLC Page 3 Alta Science and Engineering 
1619.0010           Palouse GW Basin Alt. Water Supply  

Currently, new appropriations from Flannigan Creek, Paradise Creek, and South Fork 
Palouse River in Idaho are allowed; IDWR does not have rules or policies in place 
prohibiting new appropriations for surface water in those basins.  

Because the watersheds are open for new appropriations, PBAC could file an Application 
for Permit for each system being developed to identify how water will be diverted and put 
to use.  Alternatively, if PBAC were to acquire an existing water right, then an Application 
for Transfer would be needed to redefine the existing water right to the proposed new use.  

IDWR will consider the application(s) for completeness and will advertise the applications 
for public comment. Through the public notice process, local water users have the 
opportunity to protest a new application if they think the appropriation would affect their 
water right.  To minimize the risk of having a protest lodged against the application(s), 
PBAC could offer public meetings in advance to alert other water users of the project’s 
water right needs and determine if any conflicts exist.  

IDWR is currently conducting the Palouse Basin Adjudication (PBA) as Phase 2 of the 
North Idaho Adjudication.  Partial decrees for uncontested claims are anticipated to be 
issued by the court in spring 2022.  The PBA process should not directly affect PBAC’s 
new appropriations, but the inventory of water rights in Basin 87 (i.e., the Palouse River 
basin) will be more fully understood as the PBA advances. 

Washington Department of Ecology will have a similar application process for diversions 
from South Fork Palouse River for use in Pullman.  Similarly, Washington will also require 
an application process for the aquifer storage and recovery alternative being considered in 
Pullman.  

C. Opportunities, Constraints or Fatal Flaws 

From a water right perspective, there is opportunity to appropriate new water supplies with 
the constraint that the public will have an opportunity to be involved and may result in a 
protest.  Often the protests can be resolved through an understanding of the issues and 
solutions proposed as part of the water right approval process. 

D. Water Right Acquistion 

PBAC has the opportunity to either seek new appropriations or buy an existing portfolio of 
rights.  Buying existing water rights and transferring them to the new uses would likely be 
a more expensive option, but may considered under certain circumstances. For example, 
in the event protests are lodged against PBAC and no other solution is agreed upon, or if 
existing rights have already appropriated the available streamflow, acquisition of existing 
rights might be a favored approach.   

To gain an understanding of what water rights are potentially available for acquisition, the 
IDWR on-line database was queried to list water rights that met certain criteria.  Water 
rights that are in the Palouse River watershed, Paradise Creek, and South Fork Palouse 
River are listed in Tables 2, 3, and 4 respectively, and consist of surface water rights with 
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diversion rates of 0.10 cfs or greater or annual volumes of 10-acre feet or more.  The tables 
specifically exclude ground water rights, surface water runoff rights, waste water rights, 
and mining water rights.  Water rights that did not meet these selection criteria would be 
too small for PBAC’s needs or would not have an amount of consumptive use adequate 
for PBAC projects and therefore, would not be candidates for acquisition. 

The locations of points of diversion for the water rights listed in Tables 2, 3, and 4 are 
shown for each watershed in Figures 1, 2, and 3. 

Although a point of diversion from the Palouse River is not proposed, Table 2 and Figure 
1 include water rights for the entire Palouse River watershed because the watershed 
includes Flannigan Creek. Palouse River rights outside of Flannigan Creek could 
potentially be used to mitigate Flannigan Creek appropriations, or could influence the ability 
to appropriate water from Flannigan Creek.  Review of Table 2 and Figure 1 shows three 
small irrigation water rights on the Palouse River downstream of Flannigan Creek; only one 
of these rights have been claimed in the PBA.  Although these water rights would be senior 
to an appropriation from Flannigan Creek, they are so small (totaling less than 1 cfs in the 
aggregate) that they are unlikely to be a constraint on a Flannigan Creek appropriation.  
There is also one water right on a tributary to Flannigan Creek.  It is also unclaimed and 
so small (1 acre irrigation) as to not be a constraint on appropriation.   

Only seven water rights meeting the selection criteria were identified in the Paradise Creek 
watershed (Table 3).  Two are permits for wildlife storage that are unlikely to be a constraint 
on watershed yield.  Two are unclaimed rights for domestic and stock uses that are likely 
abandoned, and would not be a constraint even if active.  One claimed right for irrigation 
(14.2 acres), domestic, and fire protection is small enough to not significantly impact 
downstream uses.  Lastly, two irrigation water rights at the University of Idaho totaling 0.92 
cfs could be a minor to constraint on appropriations during low-flow periods, but would not 
conflict with appropriations during springtime when flows are high and irrigation demands 
are low. 

Only seven water rights meeting the selection criteria were identified in the South Fork 
Palouse River watershed (Table 4).  Three are claims for irrigation (20, 30, and 5 acres) 
and one is a permit for irrigation (3 acres) and storage; none of these are likely to be a 
constraint on watershed yield.  Two are unclaimed rights for irrigation that are likely 
abandoned, and would not be a constraint even if active.  The last is an unclaimed right 
based on a 1976 statutory claim (i.e., an unperfected right) by Latah County for a diversion 
rate of 470 cfs and 135,380-acre feet at Robinson Lake.  Robinson Lake no longer exists 
and is now the site of Robinson Park.  As a result, we assume that this water right is 
abandoned and will not impact new appropriations from the South Fork Palouse River. 
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Table 2. Water Rights in the Palouse River Watershed Meeting Selection Criteria. 
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Figure 1. Palouse River Watershed Water Rights Meeting Selection Criteria. 
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Table 3. Water Rights in the Paradise Creek Watershed Meeting Selection Criteria. 

 

 

 

Figure 2. Paradise Creek Watershed Water Rights Meeting Selection Criteria. 
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Table 4. Water Rights in the South Fork Palouse River Watershed Meeting 
Selection Criteria. 

 

 

 

Figure 3. South Fork Palouse River Watershed Water Rights Meeting Selection 
Criteria. 
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E. Idaho-Based Alternatives for Appropriations 

Currently, Basin 87 is open for new appropriations and there are no substantial water right 
candidates for acquisition. Based on that status, PBAC should seek a new appropriation 
through IDWR for the water supply alternatives.  

Permitting costs for appropriation are relatively minimal, consisting of application fees that 
will range from a few hundred to a few thousand dollars, along with consulting fees to 
prepare applications.  Costs can increase if an application is protested due to the need to 
retain legal assistance if an administrative hearing is required. 

The application timing should be dictated by when PBAC thinks the project can be 
constructed and water put to use.  Once a permit is approved, PBAC will have 5 years to 
develop the project with a possible 10-year extension (for appropriations greater than 2 
cfs) for a total of 15 years for the development period.  Even if only a portion of the final 
buildout is developed within 15 years, PBAC can file a second application for additional 
water at the end of the development period. 

IDWR is the regulatory agency for water rights and injection wells in Idaho.  Idaho 
Department of Environmental Quality (IDEQ) will be involved in an approval process for 
water quality issues associated with recharge. If the treated water is used directly by 
Moscow, IDEQ will have review and approval authority as part of the public water system 
permitting process.  

Paradise Creek and/or South Fork Palouse River – New appropriation for 
Groundwater Recharge (Alt 2 and Alt 4) 

As summarized in Table 1, either Paradise Creek or the South Fork Palouse River are 
potential sources of surface water.   

Appropriation of surface water from either stream will require an application for permit to 
IDWR. The application could seek water for municipal use, which can include groundwater 
recharge.  Alternatively, the application can seek water for groundwater recharge only if 
direct municipal use is not contemplated. The season of use would focus on the high runoff 
period in the winter and spring, although diversion capability should be sought for any 
period when water is available. 

Flannigan Creek – Storage, Diversion to Storage and Diversion from Storage 
(Alt 3) 

Alternative 3 identifies a possible on-stream storage reservoir on Flannigan Creek in Idaho 
that is potentially 6,600 acre-feet in volume and a peak diversion rate of 4,100 gpm.  The 
reservoir would store a certain volume from and in Flannigan Creek and release the water 
to a treatment facility for direct use in Moscow.   

PBAC would file an Application for Permit for a new reservoir on Flannigan Creek.  The 
application would list the following purposes of use: municipal, diversion to storage, 
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municipal storage, and municipal from storage. The application could also list recreation 
storage as a purpose of use if the reservoir will store water for recreation. 

Wastewater Reuse – Groundwater Recharge in Moscow (Alt 4) 

The use of treated wastewater for groundwater recharge falls within the category of 
municipal use and would not require a separate application for permit so long as the 
wastewater is routed to the recharge site or direct-use site before the water is released to 
the normal outfall.  Once the water is released back to the public waterway, a new permit 
would be required to re-acquire the water.   

IDEQ regulates wastewater reuse. Idaho's Recycled Water Rules (IDAPA 58.01.17) 
require anyone wishing to construct, modify, or operate a reuse facility in the state to first 
obtain a permit from IDEQ. Obtaining a reuse permit may take six months or longer 
depending on the complexity of the project as well as the submittal and review timelines. 
The reuse permit application process begins with the applicant scheduling a pre-application 
meeting with IDEQ. Applicants are then required to submit to IDEQ an application including 
site-specific information, facility and topographic maps, and reuse-specific information.  If 
use of injection wells is contemplated, injection well permits from IDWR will be required. 

F. Implications of Nez Perce Tribal Claims 

The Nez Perce Tribe and the United States on behalf of the Nez Perce Tribe have filed 
water right claims in the PBA.  These claims focus on historic uses of water from springs 
and creeks for wildlife and fish, uses which are essentially non-consumptive.  Similar claims 
have been filed in the Coeur d’Alene-Spokane River Basin Adjudication (CSRBA) and 
although a significant number of claims have been filed in the CSRBA, objections have 
also been made. Negotiations are currently underway and the final outcome of the federal 
reserved claims are unknown.  This process will likely provide a template for the PBA. 

The outcome of the federal reserve claims in the PBA could also follow the example 
established in the Snake River Basin Adjudication (SRBA). The 2004 Snake River Water 
Rights Agreement resolved issues related to the Nez Perce Tribe's water right claims in 
the SRBA. In the Salmon and Clearwater basins, for example, the primary goal of the 
settlement agreement provisions is to conserve and enhance fish habitat in order to 
address ESA concerns. There are three cornerstones to such efforts: the establishment of 
state minimum flows, the establishment of a voluntary forestry program with standards to 
improve fish habitat, and the establishment of voluntary programs by irrigators and other 
water users to improve instream flow. 

Some of the federal reserved claims in the PBA include a minimum stream flow rate.  Those 
claims upstream of the PBAC projects will have no impact to PBAC’s plans. However, in 
the cases where the PBAC projects are upstream of, or within, a minimum stream flow 
reach, the claims have the potential to impact PBAC’s projects.  For PBAC’s water supply 
alternatives diverting in Washington, there is no impact from the tribal claims. 
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Table 5 lists five minimum streamflow claims that have the potential to impact PBAC 
projects.  The stream reaches are identified in Figure 4.  Included are claims for Flannigan 
Creek, Paradise Creek, SF Palouse River, and Palouse River (aka NF Palouse River).   
Although there are no alternatives proposing diversion from the Palouse River in Idaho, 
the two claims for Palouse River reaches downstream of Flannigan Creek have the 
potential to impact diversions from Flannigan Creek. 

The claimed amounts in Table 5 correspond to the maximum month streamflow, and actual 
claimed monthly flows vary according to the natural hydrograph of each stream.  For 
example, the claim for Paradise Creek ranges from a maximum of 33 cfs during March to 
a minimum of 0.67 cfs in August. 

For the claims that may have an impact on alternatives, it is important that the State 
negotiate subordination provisions for domestic, commercial, municipal, and industrial 
uses.  The final disposition of these claims in the PBA is yet to be determined, but should 
be monitored closely to ensure that they do not preclude the ability to develop the PBAC 
alternatives from streams in Idaho. 

Table 5. Nez Perce Claims that have Potential to Influence PBAC’s New 
Appropriations. 
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Figure 4. Location of Nez Perce Claims that have Potential to Influence PBAC’s 
New Appropriations. 

G. Summary 

Water rights for water supply alternatives that have diversions from streams within Idaho 
(Flannigan Creek, Paradise Creek, or South Fork Palouse River) can best be established 
through the appropriation process.  This process consists of applying for a water right 
permit.  If the permit is approved, water use can be developed within the limits of the permit 
over a period of up to 15 years.  Following the permit development period, the water right 
can then be licensed (perfected) for the quantity developed.   

Acquisition of existing water rights is not necessary nor recommended for the water supply 
alternatives.  Existing water rights within the watersheds proposed for appropriation do not 
pose significant constraints on new appropriations and are unlikely to be necessary for 
mitigation purposes. 

Nez Perce minimum streamflow claims that are pending in the PBA have the potential to 
be a significant constraint on PBAC water supply projects.  Unless subordinated to new 
uses, these claims have the potential to significantly reduce water availability for projects 
with diversion points in Idaho.  Monitoring of the claim negotiation process is recommended 
to determine the potential impacts. 


