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I.

AN OVERVIEW OF EMPLOYMENT ARBITRATION

Employment arbitration first received the Supreme Court’s approval in 2001 in Circuit
City Stores, Inc. v. Adams. 1 After Circuit City, employers’ interest in arbitration gradually
increased. By 2008, it was estimated that 25% or more of non-unionized workers were covered
by arbitration agreements. 2
As a general matter, employers’ interest in arbitration has typically derived from the
following potential benefits:
•
•
•
•
•
•
•
•
•
•

Lower costs
Quicker
Less stringent procedural rules
No runaway jury awards
More flexible deadlines
Confidentiality (?)
Arbitrators with employment law expertise
Some control over arbitrator selection
Easier access to the arbitrator
Some plaintiffs’ lawyers will go away.

At the same time, employers have learned through experience that employment
arbitration can present some risks. These include:
•
•
•
•
•
•
•
•
•
•
•
•

Satellite/pre-arbitration litigation that increases costs
Arbitrator’s fees
Arbitration entity’s fees
Few summary judgment victories, more hearings
Rick of compromise awards
Weak cases/inflated values
Constant arbitrator contacts as plaintiff’s weapon
Nightmare arbitrator
Too little procedure
Too much discovery
Limited appellate rights
Risk of class arbitration

More recently, employers have recognized another potential benefit of employment
arbitration that may outweigh most or all of these risks. That benefit is the ability to include class
and collective action waivers that limit arbitration to individual proceedings.
II.

EMPLOYMENT ARBITRATION AT A CROSSROADS

Employment arbitration has received significant new attention in recent months due
two developments. First, the Supreme Court decided Murphy Oil and its companion cases
decide whether class and collective action waivers are enforceable. Second, some members
the #MeToo Movement have begun to contend that employment arbitration contributes
sexual harassment and should be banned.

2

to
to
of
to

The outcome of these two developments will determine the future of employment
arbitration. On one hand, the ability to include class and collective action waivers may lead to a
dramatic increase in the use of employment arbitration. On the other hand, if legislation is
passed barring the arbitration of any specific types of employment claims, such regulation may
be a start down the slippery slope toward a complete ban of all employment arbitration.
A.

Class Action Waivers

Three consolidated cases – Murphy Oil v. NLRB, Lewis v. Epic Systems, and Morris v.
Ernst & Young – were the first to be argued during the Court’s current term and are likely the
most important employment cases to be decided all year. 3 These cases involve the future of
class action waivers in employment arbitration.
Prior to the high court’s involvement, a fierce dispute had raged for nearly six years. In
2012, the Obama administration’s National Labor Relations Board (“Board” or “NLRB”) held in
D.R. Horton, Inc. employees’ right under Section 7 of the National Labor Relations Act (“NLRA”)
to engage in concerted activity includes a right to pursue collective and class action litigation. 4
The Board concluded the NLRA thus prohibits employers from requiring “employees covered by
the Act, as a condition of their employment, to sign an agreement that precludes them from filing
joint, class, or collective claims addressing their wages, hours, or other working conditions
against the employer in any forum, arbitral or judicial.” The Board ordered that class action
waivers in employment arbitration agreements are therefore unenforceable.
The D.R. Horton decision set up a showdown between the Board and the courts. D.R.
Horton (represented by Ron Chapman and Chris Murray of Ogletree Deakins) appealed the
Board’s decision to the Fifth Circuit Court of Appeals. The Fifth Circuit decisively rejected the
Board’s decision and refused to enforce it. 5 Instead, the Court held class action waivers are
enforceable under the Federal Arbitration Act (“FAA”).
Dozens of other cases around the country raised the same issue. 6 In those cases,
employees typically opposed motions to compel arbitration by citing the NLRB’s D.R. Horton
decision and arguing the class action waiver was unenforceable. Almost every court to consider
that argument rejected it and refused to adopt the Board’s view.
Despite strong judicial opposition, the Board refused to back down. Invoking its “nonacquiescence policy,” the Board continued to apply its own view of the law in dozens of cases in
which employees filed unfair labor practice charges challenging their arbitration agreements.
The Board adhered to its own D.R. Horton reasoning in Murphy Oil and dozens of subsequent
decisions. 7
At the same time, the vast majority of courts continued to reject the Board’s view. The
Second, Fifth, and Eighth Circuits all expressly rejected D.R. Horton/Murphy Oil and found class
action waivers enforceable. 8
However, two exceptions developed in 2016. The Seventh Circuit and the Ninth Circuit
became the first U.S. Courts of Appeals to adopt the Board’s view, at least in part, in Lewis v.
Epic Systems Corp., 823 F.3d 1147 (7th Cir. 2016) and Morris v. Ernst & Young, LLP, 834 F.3d
975 (9th Cir. 2016).
Significantly, even the Seventh and the Ninth Circuits did not follow the Board’s
reasoning entirely. Moreover, in another decision, the Ninth Circuit found that if an arbitration
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agreement included an opt-out provision, it remained enforceable 9 because when an employee
is given the chance to opt-out of the arbitration agreement and still keep his or her employment,
then the arbitration agreement is truly voluntary and does not run afoul of the NLRA. The
Seventh Circuit in Lewis left that question open.
Following the emergence of this circuit split on the enforceability of class action waivers,
the Supreme Court in 2017 agreed to take up the question. The high court heard argument on
October 2, 2017 and issued its decision on May 21, 2018. 10 The Supreme Court held that
arbitration agreements providing for individualized proceedings and waiving the right to
participate in class or collective actions are lawful and enforceable and are not barred by
Section 7 of the NLRA. The Supreme Court rejected the NLRB’s position and explained that the
Federal Arbitration Act includes a clear mandate that courts must enforce arbitration
agreements as written, and nothing in the NLRA overrides that mandate. The Supreme Court
further explained that the phase “concerted activity” in the NLRA refers simply to the ability of
workers to exercise their right to free association in the workplace.
B.

Arbitration and #MeToo

In the latter part of 2017, the topic of employment arbitration suddenly made news in
another way. On October 10, 2017, the New York Times published an Op-Ed by Gretchen
Carlson titled “How to Encourage More Women to Report Sexual Harassment” in the wake of
public allegations about the conduct of Harvey Weinstein. 11 That Op-Ed argued that although
workplace sexual harassment is unlawful under Title VII of the Civil Rights Act of 1964, the law
is not “on every woman’s side.” Rather, if a woman has entered into an employment arbitration
agreement, the Op-Ed continued, she has “likely to have signed away her right to a jury trial.”
According to the Op-Ed, many employment contracts now include arbitration clauses because
“[t]hey benefit employers.” Citing a 2011 Cornell University study, the Op-Ed claimed
“employees are less likely to win arbitration cases than cases that go to trial.” And it contended
“when employees do prevail, they’re often prohibited from discussing the case.” The Op-Ed
declared “[t]his veil of secrecy protects serial harassers by keeping other potential victims in the
dark, and minimizing pressure on companies to fire predators.”
The New York Times Op-Ed concluded that “[r]eforming arbitration laws is key to
stopping sexual harassment.” The author vowed to gain bipartisan support for the Arbitration
Fairness Act of 2017, “which would keep mandatory arbitration clauses out of employment
contracts, giving harassed workers the choice to go to court.”
The New York Times piece was followed closely by similar negative coverage on
National Public Radio and in the Wall Street Journal, USA Today, Newsweek, the Los Angeles
Times, and the National Law Journal. 12
C.

The Ending Forced Arbitration of Sexual Harassment Claims Act

In the midst of the negative media coverage, the federal Ending Forced Arbitration of
Sexual Harassment Act of 2017 (“EFASHA”) was introduced in December of 2017. EFASHA
would exclude all sex discrimination disputes from arbitration. 13 An earlier draft of this proposed
Act would also have excluded all employment arbitration from the scope of the Federal
Arbitration Act. 14
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D.

Proposed State Regulation of Employment Arbitration

A number of states have jumped on the anti-arbitration bandwagon in the wake of the
#MeToo criticisms. Several states are considering legislation that would attempt to limit
employment arbitration in some way.
For example, in New Jersey, proposed bill S121 would provide:
A provision in any employment contract that waives any substantive or
procedural right or remedy relating to a claim of discrimination, retaliation, or
harassment shall be deemed against public policy and unenforceable. 15
Although this proposed regulation does not use the word “arbitration,” it is obviously
intended to nullify employment arbitration agreements. Arbitration, after all, involves the waiver
of certain procedural rights.
In Massachusetts, House Bill 4058 would prohibit enforcement of mandatory arbitration
agreements “relating to a claim of discrimination, non-payment of wages or benefits, retaliation,
harassment or violation of public policy in employment.” The state Senate Committee is
evaluating a similar bill (Senate Bill 4058), which contains similar prohibitions regarding the
arbitration of employment related claims. Both bills would impose attorneys’ fees as remedies.
State legislation such as these proposals being considered in New Jersey and
Massachusetts would likely be preempted by the Federal Arbitration Act, at least as it currently
exists. However, in New York, the proposed Enacts the Empowering People in Rights
Enforcement (EMPIRE) Worker Protection Act would delegate state enforcement authority to
employees. Specifically, it would authorize an aggrieved employee or employees or a
representative organization to initiate a public enforcement action on behalf of the commissioner
for any provision of the labor law that provides for a civil penalty to be assessed and collected
by the commissioner for a violation of the labor law. 16 This essentially would be New York’s
version of California’s Private Attorney General Act (“PAGA”). To date, the Supreme Court has
not considered whether this type of statute, which delegates state authority to enforce state
labor laws to private parties and prohibits class action waivers in such actions, conflicts with the
FAA.
III.

CLASS ACTION WAIVERS: NOW WHAT?
Employers should consider taking several actions.

First, those employers without class and collective action waivers should add them to
their arbitration agreements. And those employers that have resisted adopting employment
arbitration programs to date should consider whether the benefit of avoiding the risk of class or
collective actions outweighs the various downsides of employment arbitration. Each employer’s
situation is different. Small employers that have little risk of expensive class and collective
actions might reasonably conclude an arbitration program does not fit their needs. On the other
hand, employers with large numbers of employees in litigation “hellholes” such as California,
New York, Florida, and others might greatly benefit from individual arbitration programs. 17
Second, those employers that already adopted class and collective action waivers in
their arbitration agreements should consider whether those agreements may be revised and
simplified following the Supreme Court’s definitive approval of such waivers. Over recent years,
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some employers already using class and collective action waivers structured those agreements
to best support enforceability under the prior, uncertain state of the law. For example, those
employers that inserted opt-out provisions in their agreements might consider whether those
opt-outs should be removed.
Third, employers should plan for claims under state statutes such as California’s PAGA.
Such statutes deputize private parties to enforce state wage laws through quasi-class actions
that seek to recover statutory penalties. The Supreme Court has not yet addressed whether the
FAA can require such claims be arbitrated only on an individual basis. However, the California
Supreme Court held in Iskanian v. CLS Transportation that employees may not be required to
waive their right to bring a representative action in court under PAGA. 18 Plaintiffs’ attorneys are
now seeking to circumvent class and collective action waivers in arbitration agreements by
adding PAGA claims or even bringing PAGA-only suits.
Employers should plan for cases mixing ordinary employment claims with PAGA-type
claims. As an initial matter, the arbitration agreement generally should prohibit
class/collective/representative arbitration and require that class/collective/representative actions
proceed only in court. Most employers and practitioners agree that arbitration is not well suited
to class, collective, and representative actions. In addition, employers may prepare for PAGAtype claims by inserting the following provision in their arbitration agreements:
The parties agree that if a party brings an action that includes both claims subject
to arbitration under this Agreement and claims that by law are not subject to
arbitration, all claims that by law are not subject to arbitration shall be
stayed until the claims subject to arbitration are fully arbitrated. The parties
further agree that in such a situation, the arbitrator’s decision on the claims
subject to arbitration, including any determinations as to disputed factual
or legal issues, shall be dispositive and entitled to full force and effect in
any separate lawsuit on claims that by law are not subject to arbitration.
The intent of such a provision is to allow the individual employment claims to proceed to
arbitration first while the PAGA representative claim in court is stayed.
IV.

PLANNING FOR OTHER CHALLENGES TO EMPLOYMENT ARBITRATION
PROGRAMS

Employers also should plan for other types of challenges to their employment arbitration
agreements and programs, especially in light of the vigorous criticisms in some popular media
accounts attempting to link arbitration with the concerns of the #MeToo movement. 19 In light of
common challenges both before and likely after the #MeToo movement’s attention on
arbitration, employers may wish to consider the following issues.
A.

Confidentiality

There is a growing concern that employment arbitration might interfere with employees’
ability to publicize unlawful conduct. To meet this objection to arbitration, employers should
consider removing or narrowing provisions that would require employees to maintain the
confidentiality of arbitration pleadings and awards. Such generalized confidentiality provisions
are common in commercial arbitration where businesses seek to protect against the
unnecessary disclosure of confidential business information. Although the practice of
designating arbitration awards as confidential at times has been carried over from commercial to
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employment arbitration, many employers find that such confidentiality is not a primary concern.
Of course, confidential business information produced in the proceedings still may be
designated as such by the parties in arbitration, just as it is in court, but generalized
confidentiality requirements prohibiting the parties from disclosing the award may be eliminated
without significant concern.
As a practical matter, many arbitration proceedings, just like court cases, are resolved
not through final awards and judgments, but through settlement. Nothing under current law
prevents parties from agreeing to confidential settlements in employment disputes. 20 However,
that confidentiality can be negotiated on an individual basis and need not be addressed in an
arbitration agreement, just as it is negotiated in court.
B.

Other Challenges to Arbitration Policies

Other issues that may arise in defending the enforceability of an employment arbitration
program include the following:
•

Selection of a neutral arbitrator: Arbitration programs should provide for the
selection of a neutral arbitrator with input from both parties. The pool of potential
arbitrators should not be determined unilaterally by the employer. 21

•

Adequate discovery: Arbitration is intended to be quicker and more informal than
court litigation. To that end, employers may be tempted to place strict limits on the
discovery allowed in arbitration. Such limits, however, may lead a court to hold the
agreement unenforceable. A better approach is either to incorporate the discovery
rules of a well-regarded third part administrator such as the American Arbitration
Association or JAMS or to place only presumptive limits on discovery while allowing
the arbitrator full discretion to allow additional discovery. 22

•

Written award: It is prudent to require arbitrators to issue written awards, and some
courts may require written findings and awards. 23

•

All relief available in court, including punitive damages: Employees should be
able to obtain in arbitration all of the same relief they could obtain in court. 24

•

No additional fees and costs: Arbitration agreements should not impose costs or
fees on employees in excess of what they would pay in court cases. 25

•

No shortened statutes of limitations: The terms of an arbitration agreement
should not directly or indirectly shorten the statutes of limitations on any claims. This
would include not including mandatory notice requirements to employers of potential
claims as a prerequisite to obtaining relief on those claims in arbitration where such
notice would have to be provided prior to expiration of the statute of limitations. 26

•

Ability to demonstrate employees received and agreed to arbitration
agreements and amendments: Finally, employers must adopt procedures to
ensure they can prove that applicants and employees received and agreed to
applicable arbitration agreements. Agreements should be prominently visible and not
buried within an employment agreement or employee handbook. In many instances,
stand-alone agreements are preferred. Agreements that do not set forth the
procedures for selecting arbitrators or the rules of procedure should attach, or clearly
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reference, any rules that are incorporated by reference. Employers should adopt
clear procedures for obtaining signatures and acknowledgments from employees
(and, if applicable, from job applicants) indicating that they have received, reviewed,
understand, and agree to the arbitration agreement.
When distributing arbitration agreements electronically, special care must be taken to
prove each individual employee received the agreement. This may require the ability
to prove each employee accessed the electronic distribution with a unique, private
password known only to that employee.
Finally, whether agreements are distributed physically or electronically, employers
should develop a procedure for collecting and retaining employee
acknowledgements for substantial periods of time.
Employees who enter
agreements at the outset of their employment may remain employed for years or
even decades. An employer should have in place a system for retaining and
retrieving employee arbitration agreements/acknowledgements for similar lengths of
time.
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